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TUESDAY,  MARCH  18,  1997 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:42  p.m.,  in  room 
SD-226,   Dirksen  Senate   Office   Building,   Hon.   Orrin  G.   Hatch 
(chairman  of  the  committee)  presiding. 

Also  present:  Senators  Thurmond,  Grassley,  Ashcroft,  Sessions, 
Leahy,  Biden,  Feinstein,  and  Durbin. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S.  SEN- 
ATOR FROM  THE  STATE  OF  UTAH,  CHAIRMAN,  COMMITTEE 
ON  THE  JUDICIARY 

The  Chairman.  The  Judiciary  Committee  will  come  to  order. 
Good  afternoon  to  everybody. 

Today  the  committee  will  hold  a  hearing  on  four  individuals  who 
have  been  nominated  to  be  Federal  district  court  judges.  The  nomi- 
nees to  be  considered  are:  Ms.  Margaret  M.  Morrow,  of  California, 
to  be  U.S.  District  Court  Judge  for  the  Central  District  of  Califor- 
nia; Mr.  Donald  M.  Middlebrooks,  of  Florida,  to  be  U.S.  District 
Court  Judge  for  the  Southern  District  of  Florida;  Judge  Jeffrey  T. 
Miller,  of  California,  to  be  U.S.  District  Judge  for  the  Southern  Dis- 
trict of  California;  and  Mr.  Robert  W.  Pratt,  of  Iowa,  to  be  U.S.  Dis- 
trict Judge  for  the  Southern  District  of  Iowa. 

We  welcome  each  of  these  nominees,  their  families,  and  friends, 
to  the  committee  today.  It  is  certainly  an  honor  to  be  selected  to 
be  a  Federal  judge,  and  I  understand  that  each  of  these  nominees 
has  the  strong  support  of  his  or  her  State's  Senators. 

We  are  privileged  to  have  a  number  of  our  distinguished  col- 
leagues here  today  who  are  eager  to  introduce  their  nominees  to 
the  committee.  Because  we  have  a  vote  in  about  3  minutes,  I  would 
like  to  just  begin  with  those  introductions,  if  we  can,  and  then  I 
would  like  to  stagger  this,  have  some  of  our  folks  go  vote,  and  I 
will  stay  and  come  back,  so  we  can  keep  this  going  without  inter- 
ruption. 

If  you  would  like  to  make  an  opening  statement,  fine. 

(1) 


STATEMENT  OF  HON.  PATRICK  J.  LEAHY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  VERMONT 

Senator  Leahy.  I  will  put  my  statement  in  the  record,  but  I  just 
think  it  is  great  to  be  here.  This  is  the  first  hearing  of  the  105th 
Congress  on  nominees  to  a  few  of  the  almost  100  vacancies — vacan- 
cies that  are  creating  a  crisis  for  the  Federal  judiciary.  We  have 
never  had  to  wait  until  the  Ides  of  March  for  our  first  confirmation 
hearing.  We  are  behind  the  pace  set  by  Chairman  Hatch  and 
Chairman  Thurmond  in  the  104th  and  97th  Congresses,  respec- 
tively. 

There  are  only  four  district  court  nominees  on  today's  agenda. 
There  are  69  current  vacancies  now  in  our  Nation's  district  courts. 
One  in  six  district  court  judgeships  is  or  will  soon  become  vacant. 
We  are  voting  them  out  at  the  rate  of  three-quarters  of  a  judge  a 
month  out  of  our  committee.  We  have  yet  to  confirm  one  single 
judge,  and  we  are  now  just  a  few  days  away  from  our  second  vaca- 
tion of  the  year  in  the  Senate. 

I  understand  the  chairman  has  been  working  hard  on  this,  but 
I  must  say  that  this  is  the  most  absolutely  outrageous  partisan  ef- 
fort on  stopping  the  Federal  judiciary  I  have  seen  in  22  years. 

The  rest,  which  has  the  harsh  comments  of  mine,  will  be  put  in 
the  record,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Patrick  J.  Leahy  follows:! 

Prepared  Statement  of  Senator  Patrick  J.  Leahy 

This  is  the  first  hearing  of  the  105th  Congress  on  nominees  to  a  few  of  the  nearly 
100  vacancies  that  are  creating  a  crisis  for  the  Federal  judiciary.  In  the  past,  this 
committee  has  not  had  to  wait  until  after  the  Ides  of  March  for  our  first  confirma- 
tion hearing.  We  have  already  fallen  behind  the  pace  established  by  Chairman 
Hatch  and  Chairman  Thurmond  in  the  104th  and  97th  Congresses. 

By  this  time  two  years  ago.  Senator  Hatch  had  held  two  confirmation  hearings 
involving  nine  judicial  nominees  and  reported  five  to  the  Senate.  That  was  during 
one  of  the  busiest  periods  ever — during  the  first  100  days  of  the  Gingrich  "revolu- 
tion" and  the  Republicans'  "Contract  with  America."  Still,  the  Chairman  proceeded 
with  two  hearings  and  nine  nominations.  In  1983,  Chairman  Thurmond  pressed  for- 
ward with  two  nomination  hearings  before  the  end  of  February,  and  the  Senate  con- 
firmed two  judges  before  the  beginning  of  March. 

I  look  forward  to  working  with  Chairman  Hatch  to  get  our  nominations  process 
back  on  track  and  to  schedule  more  nomination  hearings  in  the  near  future. 

The  Chairman  has  included  only  four  district  court  nominees  on  todays  agenda. 
There  are  69  current  vacancies  now  in  our  nation's  district  courts — almost  one  in 
six  district  court  judgeships  is  or  will  soon  become  vacant.  The  district  coiuts  hear 
Federal  criminal  cases  as  well  as  other  trials,  and  we  are  now  risking  not  having 
enough  judges  to  hear  the  cases  necessary  to  put  criminals  behind  bars,  where  they 
belong.  Having  a  civil  case  tried  in  Federal  court  is  becoming  an  increasingly  expen- 
sive and  time-consuming  process  as  oiu-  overworked  Federal  judges  give  priority  to 
criminal  matters. 

These  are  four  well-qualified  nominees.  They  were  well-qualified  last  year  during 
the  last  Congress  when  we  first  received  their  nominations. 

We  first  received  Margaret  Morrow's  nomination  in  early  May  1996.  She  had  a 
previous  hearing  last  June  and  was  reported  favorably  and  unanimously  to  the  Sen- 
ate on  June  27,  1996,  where  her  nomination  languished  for  the  remainder  of  last 
Congress.  She  was  renominated  on  the  first  day  of  this  Congress  for  the  same  va- 
cancy on  the  District  Court  for  the  Central  District  of  California,  which  has  now 
been  vacant  for  almost  13  months. 

We  first  received  Judge  Jeffrey  Miller's  nomination  in  July  1996.  He  was  not  ac- 
corded a  hearing  last  Congress  and  the  President  renominated  him  on  the  first  day 
of  this  Congress  for  the  same  vacancy  on  the  District  Court  for  the  Southern  Dis- 
trict of  California,  a  vacancy  that  has  existed  since  December  1994.  This  is  one  of 
the  judicial  emergency  vacancies  that  we  should  have  filled  last  year  and  should 
now  proceed  to  fill  without  further  delay. 


We  first  received  Robert  Pratt's  nomination  in  August  1996.  He  was  not  accorded 
a  hearing  last  Congress  and  the  President  renominated  him  on  the  first  day  of  this 
Congress  for  the  same  vacancy  on  the  District  Court  for  the  Southern  District  of 
Iowa. 

We  first  received  Donald  Middlebrooks'  nomination  in  September  1996.  He  was 
not  accorded  a  hearing  last  Congress  and  the  President  renominated  him  on  the 
first  day  of  this  Congress  for  the  same  vacancy  on  the  District  Court  for  the  South- 
em  District  of  Florida,  a  position  which  has  been  vacant  since  October  1992.  This 
is  another  of  the  judicial  emergency  vacancies  that  we  did  not  fill  last  year  and  that 
we  should  proceed  to  fill  without  further  delay. 

I  am  extremely  disappointed  that  the  Committee  has  not  seen  fit  to  include  a  sin- 
gle nominee  to  the  Federal  Courts  of  Appeals  in  todays  hearing.  This  is  a  missed 
opportunity.  There  are  25  current  vacancies  in  our  circuit  covuls,  which  I  believe 
is  an  historic  number  of  vacancies. 

Two  nominees  to  the  Courts  of  Appeals  have  been  pending  before  the  Committee 
for  a  year  and  more  without  having  received  a  hearing.  Both  are  nominated  to  fill 
vacancies  in  Circuits  that  are  already  in  the  category  of  judicial  emergencies,  having 
languished  for  more  than  18  months. 

One  could  fill  a  Ninth  Circuit  vacancy  that  has  persisted  for  more  than  two  years 
within  a  Circuit  that  today  is  being  forced  to  try  to  do  its  work  with  8  vacancies 
among  its  authorized  level  of  28. 

The  other  would  fill  one  of  the  two  vacancies  currently  existing  on  the  Fourth  Cir- 
cuit and  fill  that  seat  that  has  been  vacant  since  July  1994. 

The  Senate  had  an  abysmal  record  last  session  in  dealing  with  Federal  judicial 
vacancies — a  better  description  might  be  in  not  dealing  with  these  vacancies.  The 
Senate  approved  only  17  nominees  all  year  and  none  for  the  Federal  Courts  of  Ap- 
peals. Those  numbers  are  startling  but  they  are  correct.  In  spite  of  the  pendency 
of  several  nominations  for  the  many  vacancies  on  the  Courts  of  Appeals  through  the 
year,  for  the  first  time  in  at  least  40  years,  the  Senate  did  not  confirm  a  single 
nominee  to  a  Federal  Court  of  Appeals. 

The  Chief  Justice  of  the  United  States  pointed  to  the  mounting  difficulties  that 
the  Senate's  slackness  fosters  when  he  noted  in  his  1996  Year-End  Report:  "It  is 
hoped  that  the  Administration  and  Congress  will  continue  to  recognize  that  filling 
judicial  vacancies  is  crucial  to  the  fair  and  effective  administration  of  justice." 

Unfortunately,  the  Senate's  woeftil  record  continues.  Fully  25  percent  of  the  cur- 
rent vacancies  have  persisted  for  more  than  18  months  and  are  considered  judicial 
emergency  jurisdictions.  During  the  last  Congress,  the  President  nominated  judges 
for  15  of  the  then- 17  judicial  emergency  vacancies,  and  all  15  were  returned  to  the 
President  without  Senate  action  and  remain  judicial  emergency  jurisdictions. 

The  Senate  is  not  fulfilling  its  constitutional  responsibility,  it  is  interfering  with 
the  President's  authority  to  appoint  Federal  judges,  and  it  is  hampering  the  third 
co-equal  branch  of  our  government.  Republicans  controlling  the  104th  Congress  shut 
down  the  Executive  Branch  trying  to  extort  a  political  victory.  In  this  Congress,  they 
seem  intent  on  shutting  down  the  Judicial  Branch  for  political  gain.  This  is  a  scan- 
dal in  the  making.  It  is  high  time  for  the  Senate  to  do  its  duty  and  consider  and 
confirm  judges  to  the  vacancies  that  have  persisted  for  far  too  long. 

On  the  first  day  of  this  Congress  the  President  sent  22  judicial  nominations  to 
the  Senate,  20  of  which  were  renominations  that  were  not  acted  upon  dvuing  the 
104th  Congress.  Four  are  finally  before  us  today.  On  February  19,  he  sent  four  addi- 
tional nominations.  I  hope  that  he  will  keep  sending  names  until  there  is  a  qualified 
nominee  for  each  of  the  94  current  vacancies  and  each  of  the  vacancies  we  know 
will  be  occurring  through  the  year.  We  are  not  providing  the  Federal  judiciary  with 
the  judges  and  other  essential  resources  it  needs  to  do  its  job. 

At  the  rate  that  we  are  currently  going  we  are  falling  farther  and  farther  behind 
and  more  and  more  vacancies  are  continuing  to  mount  over  longer  and  longer  times 
to  the  detriment  of  rising  numbers  of  Americans  and  the  cause  of  prompt  justice. 
I  fear  that  the  current  delays  will  persist. 

Indeed,  the  debate  took  an  especially  ugly  turn  over  the  last  two  weeks  as  Repub- 
licans have  started  calUng  for  the  impeachment  of  Federal  judges  who  decide  cases 
in  ways  that  they  do  not  like. 

I  am  reminded  of  those  who  40  years  ago  wanted  to  impeach  the  United  States 
Supreme  Court  for  its  refusal  to  uphold  segregation.  I  remember  visiting  the  na- 
tion's capital  as  a  teenager  and  seeing  signs  and  billboards  and  demonstrations 
against  the  Chief  Justice  after  the  landmark  Brown  v.  Board  of  Education  decision 
and  wondering  what  was  going  on.  In  hindsight  it  seems  laughable,  just  as  in  hind- 
sight the  current  calls  for  impeachments  of  Federal  judges  will  be  laughable.  At  the 
time,  it  was  a  call  popular  within  a  narrow,  intolerant  group  that  did  not  under- 


stand  how  our  democracy  works  or  what  gives  it  strength.  Apparently  in  some  quEU-- 
ters  it  is  fashionable,  again,  to  sloganeer  about  impeaching  Federal  judges. 

I  urge  all  responsible  elected  officials  to  read  the  Constitution  and  consult  our  his- 
tory before  joining  in  this  din.  Rendering  a  judicial  decision  with  which  you  or  I  dis- 
agree is  not  a  high  crime  or  misdemeanor  for  which  a  Federal  judge  may  be  im- 
peached. Incorrect  decisions  are  corrected  within  our  judicial  system  on  appeal.  We 
in  the  Congress  are  ill-equipped  to  be  a  "super  court  of  appeals." 

We  have  the  greatest  judicial  system  in  the  world,  the  envy  of  people  the  world 
over  who  must  struggle  for  their  freedom.  It  is  the  independence  of  our  third,  co- 
equal branch  of  government  that  gives  it  the  ability  to  act  fairly  and  impartially. 
It  is  our  judiciary  that  has  for  so  long  protected  our  fundamental  rights  and  free- 
doms and  served  as  a  necessary  check  on  overreaching  by  the  other  two  branches. 
Where  would  our  First  Amendment  free  speech  and  religious  freedom  rights  be 
without  the  Federal  courts?  Where  would  we  each  be  able  to  seek  justice  and  a  fair 
resolution  of  disputes? 

Let  us  not  go  down  this  dark  road.  Let  those  of  us  who  have  taken  an  oath  to 
uphold  the  Constitution  step  back  from  the  abyss  and  support  the  Third  Article  of 
the  Constitution  and  the  Federal  courts  established  under  our  federal  charter.  Let 
us  stop  these  foolish  calls  for  impeachments,  and  let  us  start  acting  responsibility 
and  promptly  to  confirm  nominees  to  the  almost  100  vacancies  that  are  creating  a 
crisis  for  the  Federal  judiciary  and  the  American  people. 

The  Senate  has  yet  to  confirm  a  single  nominee  to  fill  a  single  one  of  these  almost 
100  judicial  vacancies.  That  is  the  reality.  The  confirmation  process  is  solely  the  re- 
sponsibility of  the  Senate,  and  the  Senate  is  not  doing  its  job.  Earlier  this  month, 
the  Committee  finally  acted  to  report  to  the  Senate  two  nominations  for  the  District 
of  Columbia,  one  for  the  District  Court  and  one  for  the  Court  of  Appeals  for  the  D.C. 
Circuit.  We  had  reported  both  these  nominations  to  the  Senate  last  Congress.  Still 
we  have  been  unable  to  get  agreement  to  take  up  the  nomination  of  Merrick  Gar- 
land to  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit  or  the  nomina- 
tion of  Judge  Colleen  KoUar-Kotelly  to  the  District  Court  for  the  District  of  Colum- 
bia. 

We  first  received  Merrick  Garland's  nomination  from  the  President  on  September 
5,  1995 — one  and  one-half  years  ago.  Here  is  a  nominee  who  all  but  the  most  cynical 
have  to  admit  is  wholly  qualified.  The  ABA's  Standing  Committee  on  the  Federal 
Judiciary  found  him  "well  qualified."  He  is  a  decent  person,  a  brilliant  lawyer,  a 
public  servant  and  will  make  an  outstanding  judge.  Mr.  Garland  has  been  serving 
at  the  Department  of  Justice  as  the  Principal  Associate  Deputy  Attorney  General. 
Previously  he  was  a  Deputy  Assistant  Attorney  General  in  the  Criminal  Division 
and  an  Assistant  U.S.  Attorney  here  in  the  District  of  Columbia.  He  was  a  partner 
at  Arnold  &  Porter,  a  lecturer  at  Harvard  Law  School,  a  law  clerk  to  Justice  Bren- 
nan  on  the  Supreme  Court  and  a  law  clerk  to  Judge  Friendly  on  the  U.S.  Court 
of  Appeals  for  the  Second  Circuit. 

What  justifies  the  unconscionable  delay  in  taking  up  this  nomination?  What  fatal 
flaw  in  his  character  or  fairness  did  the  Republicans  uncover?  None.  Rather  he  was 
just  one  of  the  unlucky  victims  of  the  Majority's  shutdown  of  the  confirmation  proc- 
ess last  year.  We  had  favorably  reported  his  nomination  to  the  Senate  back  in  De- 
cember 1995,  but  it  languished  on  the  Senate  calendar  for  the  entire  second  session 
of  the  104th  Congress  without  ever  having  been  called  up  for  a  vote.  I  hope  that 
the  Majority  will  give  Mr.  Garland's  nomination  a  vote  this  time  around  without 
further  delay  and  that  he  will  be  confirmed. 

And  what  of  Judge  Colleen  Kollar-Kotelly  of  the  Superior  Court?  Her  nomination 
was  first  received  in  March  1996  and  was  previously  reported  to  the  Senate  in  Sep- 
tember 1996,  where  it  was  not  acted  upon  before  the  adjournment  of  the  104th  Con- 
gress. Her  nomination  was  re-reported  again  without  a  single  dissent  from  the  Judi- 
ciary Committee  this  year. 

When  will  her  nomination  be  considered?  When  will  the  District  Court  in  our  na- 
tion's capital  get  the  full-time  judge  that  it  so  desperately  needs?  I  am  sorry  to  say 
that  I  cannot  predict.  There  is  some  anonymous  Republican  with  an  unspecified  con- 
cern with  moving  this  nomination.  In  other  words,  there  is  an  unspecified  "hold"  for 
unspecified  reasons. 

Over  the  last  5  years,  the  District  Court  for  the  District  of  Columbia  has  been 
at  full  strength  with  15  active  judges  for  only  about  6  months.  The  Court  has  been 
operating  with  three  vacancies  for  over  a  year  and  another  Judge  is  currently  ab- 
sent due  to  illness.  I  understand  that  the  vacancies  have  been  contributing  to  a  rise 
in  the  backlog  of  civil  and  criminal  cases  pending  before  the  Court. 

The  criminal  case  backlog  increased  by  37  percent  in  1996.  So  much  for  getting 
tough  on  criminals.  We  are  fortunate  to  have  senior  Judges  who  were  willing  and 
able  to  pitch  in  during  these  vacancy  periods.  Indeed,  senior  judges  recorded  one- 


third  of  the  total  court  time  spent  by  all  judges  in  this  District  from  July  1995  to 
June  1996.  In  the  words  of  the  Court's  Chief  Judge:  "The  Court  cannot  continue  to 
rely  on  senior  judges  to  bear  this  much  of  the  caseload."  I  agree. 

I  hope  that  the  Majority  Leader  will  agree  to  proceed  to  Senate  consideration  of 
Judge  KoUar-Kotell/s  nomination  without  further  delay  and  that  he  will  schedule 
consideration  of  the  nomination  even  if  it  requires  the  Republican  Senator  who  is 
secretly  holding  up  this  confirmation  to  come  forward  and  justify  that  hold,  in  the 
words  of  the  Majority  Leader,  to  "fish  or  cut  bait." 

I  look  forward  to  this  hearing  and  to  the  prompt  consideration  of  these  nomina- 
tions by  the  full  Judiciary  Committee  and  then  by  the  full  Senate.  With  respect  to 
Ms.  Morrow,  let  me  note  that  she  has  communicated  with  the  Committee  in  re- 
sponse to  a  letter  I  sent  to  her  along  with  the  Chairman  to  ask  why  a  few  short 
articles  were  inadvertently  omitted  in  her  earlier  submission  to  this  Committee.  I 
want  to  thank  Ms.  Morrow  for  her  honest  and  sincere  reply.  I  believe  that  her  letter 
explains  those  circumstances  and  settles  any  concern  over  this  matter.  I  will  submit 
that  exchange  of  letters  into  today's  hearing  record.  In  fact,  Ms.  Morrow  more  than 
ftUly  cooperated  with  the  Committee  by  supplying  even  more  documents  than  we 
requested  through  her  submission  of  numerous  bar  association  internal  committee 
reports. 

The  Committee  failed  my  initial  challenge  to  report  at  least  20  nominations  to  the 
Senate  before  the  President's  Day  Recess.  I  hope  that  we  will  proceed  promptly  to 
report  these  outstanding  nominees  this  week  before  the  Easter  Recess.  I  know  of 
no  basis  for  these  nominations  to  be  delayed  any  further. 

I  look  forward  to  working  with  the  Chairman  and  other  members  of  the  Commit- 
tee to  move  the  nominations  process  responsibly  forward. 

The  Chairman.  Well,  let  me  just  say  this:  I  do  not  want  to  get 
into  it  today  on  this,  but  I  do  not  blame  the  distingiiished  Senator 
for  pushing  for  the  administration's  judges.  I  would  if  I  was  in  his 
position  as  well.  But  let's  at  least  push  accurately,  because  I  re- 
member in  the  101st  Congress,  the  first  judgeship  hearing  was 
held  on  April  5,  and  most  of  the  other  hearings  never  started  until 
the  middle  of  March.  So  this  is  not  unusual,  and  we  are  going  to 
move  ahead  in  an  expeditious  fashion.  And  I  think  we  will  do  a  lot 
better  if  we  do. 

Let  me  just  make  a  point.  I  am  so  tired  of  some  of  these  criti- 
cisms. Judges  appointed  during  the  first  term,  just  look  at  it:  Ford, 
65;  Reagan,  164;  Bush,  194;  Clinton,  202.  He  has  not  suffered.  As 
a  matter  of  fact,  last  year  only  21  people  were  nominated;  17  were 
approved.  At  the  end  of  the  session,  we  left  63  on  the  table.  That 
is  about  similar  to  other  ends  of  other  Congresses.  It  was  a  7.6-per- 
cent vacancy  rate,  where  if  you  compare  that  to  prior  times,  in  the 
102d  Congress  when  the  Democrats  had  control  there  were  97  va- 
cancies and  an  11.46-percent  vacancy  rate.  The  103d  and  104th  are 
virtually  identical,  the  103d  when  Democrats  were  in  control  of  the 
committee,  the  104th  when  Republicans  were. 

It  is  just  a  matter  of  fact.  There  are  the  facts.  So,  frankly,  the 
lines  about  judges  starting  to  look — the  lines  that  you  are  saying 
about  judges  starting  to  look  a  lot  alike,  a  lot  like  what  we  saw  our 
colleagues  doing  on  Social  Security  and  Medicare  in  the  last  elec- 
tion is  simply  not  true.  I  think  it  is  time  for  us  to  work  as  a  com- 
mittee and  work  together  and  quit  harping  about  the  judges.  We 
are  going  to  do  our  best  to  get  them  up,  and  this  is  a  good  illustra- 
tion. I  am  trying  to  get  this  thing  moving.  All  it  does  is  make  it 
more  difficult  for  me  to  get  things  moving. 

So  if  you  look  at  the  facts,  we  are  doing  just  fine.  Now,  we  C£m 
do  better,  and  I  am  going  to  try  to  do  better.  But  I  sure  as  heck 
would  like  to  reduce  the  rhetoric  and  start  working  together  on 
these  things. 


Senator  Leahy.  Mr.  Chairman,  there  are  25  vacancies  in  our  cir- 
cuit courts.  I  beUeve  that  is  a  historic  number. 

The  Chairman.  Could  be. 

Senator  Leahy.  This  Senate  did  not  confirm  one  single  vacancy, 
to  fill  one  single  vacancy  in  the  circuit  courts  last  year.  That  has 
never  happened — never,  ever,  ever  happened  under  a  Democratic- 
controlled  Senate.  There  are  none  on  here  at  this  time.  We  had  in 
President  Reagan's  second  term  215  judges  confirmed. 

The  Chairman.  That  is  true. 

Senator  Leahy.  We  have  not  had  any  on  this  one,  and  there  is 
an  obvious  stall.  In  fact,  by  this  time  2  years  ago.  Senator  Hatch, 
you  were  doing  a  heck  of  a  lot  better.  You  had  had  two  confirma- 
tion hearings  involving  nine  judicial  nominees  and  reported  five  to 
the  Senate.  But  I  would  hope  that  the  stall  would  not  continue,  es- 
pecially as  I  read  from  some  of  our  friends  in  the  other  body  that 
they  do  not  want  the  President  to  have  any  nominations.  We  have 
a  crisis,  as  Chief  Justice  Rehnquist  has  said,  i)  i  our  courts  and  the 
crisis  continues. 

The  Chairman.  Well,  with  that,  we  will  begin.  Let's 

Senator  BiDEN.  Can  I  say  something?  Mr.  Chairman,  if  I  could 
just  have — ^because  Connie  Mack  will  testify  to  this.  Connie  will  tell 
you,  when  I  was  chairman,  how  generous  we  were  to  Republican 
nominees.  But  I  want  to  set  something  straigtit.  Every  party  has 
their  interest  in  slowing  the  process  up,  but  let  me  just  say  some- 
thing very  clearly.  Some  of  the  rumblings  that  have  been  commu- 
nicated to  me  is  that  Republicans  believe  that  in  the  next  4  years 
they  should  get  50  percent  of  all  the  nominees.  If  that  is  true,  I 
hope  hell  freezes  over  until  that  happens.  No  one  has  ever  done 
that.  No  party  has  ever  done  that.  I  know  you  would  never  do  that. 
And  I  would  just  like  the  message  to  go  forth,  as  they  say,  from 
this  time  and  place  that,  Connie,  you  ain't  getting  50  percent.  We 
have  never  done  that. 

Senator  Mack.  Forty-five. 

Senator  BiDEN.  That  is  not  the  way  it  is  played. 

That  is  all  I  have  to  say,  and  I  thank  you  very  much,  Mr.  Chair- 
man. You  are  a  great  American. 

The  Chairman.  Well,  I  am  glad.  I  am  glad  for  those  comments. 

Let's  begin.  Senator  Feinstein,  we  will  take  you  first,  and  then 
Senator  Mack — no,  excuse  me.  I  had  better  go  to  Senator  Mack 
first.  You  are  senior,  aren't  you? 

Senator  Mack.  Pardon? 

The  Chairman.  You  are  senior,  aren't  you? 

Let's  see.  Let's  go  to  Senator  Graham  first.  Let's  go  in  order  of 
seniority.  Will  you  please  determine  what  the  seniority  is?  I  will  be 
happy — I  am  too  tired  to  determine  it  right  now. 

Senator  BoxER.  Mr.  Chairman,  should  I  go  vote  and  come  back? 
It  sounds  like  it  makes  more  sense. 

The  Chairman.  I  think  a  couple  of  you  should  go  vote. 

Senator  BoxER.  OK.  And  did  you  know  Congressman  Rogan  is 
here,  my  colleague  from  the  House? 

The  Chairman.  Yes.  We  are  happy  to  welcome  you. 

Mr.  ROGAN.  Mr.  Chairman,  I  will  stipulate  that  I  am  junior  in 
seniority. 


The  Chairman.  We  welcome  all  of  you,  and  we  are  grateful  to 
have  you  here. 
Senator  Graham. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORffiA 

Senator  Graham.  Mr.  Chairman,  members  of  the  committee,  we 
appreciate  this  opportunity  to  present  an  outstanding  Floridian 
who  has  been  nominated  by  the  President  to  the  position  of  Federal 
district  judge  for  the  Southern  District  of  Florida.  In  the  interest 
of  brevity  and  being  able  to  make  a  positive  impact  on  those  va- 
cancy numbers,  I  will  submit  my  full  statement  for  the  record  and 
summarize  today. 

I  would  like  to  welcome  the  nominee,  Mr.  Don  Middlebrooks,  who 
is  joined  by  his  wife,  Vickie,  and  their  two  children,  Amanda  and 
Jack.  If  they  would  stand  and  be  recognized? 

The  Chairman.  Good  to  have  you  here. 

Senator  Graham.  Mr.  Chairman,  I  do  not  need  to  emphasize  to 
you  and  this  committee  the  importance  of  the  process  in  which  we 
are  engaged,  the  confirmation  of  an  individual  to  a  lifetime  ap- 
pointment on  the  Federal  judiciary,  with  all  of  the  responsibilities 
that  that  entails.  I  appreciate  the  close  attention  and  scrutiny 
which  you  have  given  to  the  nominees,  and  I  believe  that  that  scru- 
tiny will  indicate  that  Don  Middlebrooks  is  a  man  who  brings  un- 
questioned competence,  integrity,  devotion  to  duty,  and  a  diversity 
of  hfe  experience  which  has  fully  prepared  him  for  this  responsibil- 
ity. 

He  has  set  a  standard  of  excellence  throughout  his  life  as  a  stu- 
dent at  the  University  of  Florida,  both  undergraduate  and  law 
school,  where  he  not  only  had  an  outstanding  academic  record  but 
also  was  elected  by  his  fellow  students  as  president  of  the  study 
body.  He  has  continued  that  distinguished  record  throughout  his 
professional  career,  also  extensive  activities  in  civic  life,  including 
having  served  as  general  counsel  to  Gov.  Reuben  Askew.  He  has 
joined  one  of  the  largest  and  most  prestigious  law  firms  in  our 
State  where  he  has  served  for  20  years  dealing  with  highly  complex 
legal  issues.  This  experience  adds  to  his  preparation  for  the  types 
of  cases  that  he  will  be  responsible  to  oversee  as  a  Federal  district 
judge. 

But  during  that  period  of  professional  life,  he  has  also  been  an 
active  member  of  his  community,  has  served  on  many  State,  na- 
tional, and  local  activities.  One  of  his  particular  areas  of  concern 
has  been  children,  where  he  has  had  a  significant  record  of  service 
on  groups  such  as  his  county  Children's  Service  Council,  chairman 
of  the  Florida  Bar  Commission  on  Children,  and  a  member  of  Flor- 
ida's Commission  on  Child  Welfare. 

Mr.  Chairman,  it  is  an  honor  to  introduce  to  this  committee  a 
close  personal  friend  who  has  been  reviewed  by  a  judicial  nominat- 
ing review  process  that  my  friend  and  colleague  Senator  Mack  es- 
tabUshed  when  he  was  making  recommendations  and  that  we  have 
continued.  He  received  the  highest  report  and  recommendation 
from  that  commission,  and  I  give  him  a  similar  highest  rec- 
ommendation to  you  for  early  approval  by  this  committee  and  con- 
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firmation  by  the  full  Senate.  The  Nation  needs  to  have  the  service 
of  Don  Middlebrooks  as  soon  as  possible. 

[The  prepared  statement  of  Senator  Graham  follows:] 

Prepared  Statement  of  Senator  Bob  Graham 

Mr.  Chairman,  Senator  Leahy,  members  of  the  Judiciary  Committee,  it  is  an  enor- 
mous honor  to  introduce  Mr.  Don  Middlebrooks  for  your  consideration  as  the  next 
federal  judge  in  the  Southern  District  of  Florida. 

I  want  to  welcome  Mr.  Middlebrooks,  his  wife  Vickie,  and  their  two  children  to 
the  nation's  capital. 

Perhaps  our  most  critical  responsibility  as  a  legislative  body  is  the  review  and  ap- 
proval of  those  individuals  who  are  selected  to  serve  at  all  levels  of  oiu-  federal  court 
system. 

It  is  vital  that  these  appointments  command  oiu*  closest  attention  and  scrutiny, 
and  I  want  to  commend  the  Chairman  for  his  long  and  faithful  dedication  to  this 
task. 

But  just  as  the  confirmation  of  judicial  appointees  deserves  our  best  efforts,  the 
American  people  served  by  those  jurists  have  a  right  to  expect  judges  who  bring  un- 
questioned competence,  strong  integrity,  devotion  to  duty,  and  diversity  of  experi- 
ence with  them  to  the  federal  bench. 

Throughout  his  career — as  an  vmdergraduate  and  law  student  at  the  University 
of  Florida,  a  public  servant,  and  a  distinguished  member  of  the  South  Florida  legal 
community — Don  Middlebrooks  has  met — and  exceeded — this  standard  of  excellence 
time  and  time  again. 

Mr.  Middlebrooks  started  his  career  in  the  pubUc  service  at  the  University  of  Flor- 
ida, where  his  fellow  undergraduates  elected  him  President  of  the  Student  Body. 

That  excellence  in  student  government  was  followed  by  distinction  at  the  Univer- 
sity of  Florida  Law  School  and,  eventually,  outstanding  service  in  the  Florida  state 
government. 

In  1974,  Don  Middlebrooks  was  asked  to  serve  the  people  of  Florida  as  Assistant 
General  Counsel  to  then-Governor  Reubin  Askew.  He  served  with  such  distinction 
that  Grovemor  Askew  ultimately  elevated  him  to  the  post  of  General  Counsel. 

Three  years  later,  as  Governor  Askew's  second  and  final  term  was  coming  to  a 
close,  Mr.  Middlebrooks  left  Tjdlahassee  and  joined  the  South  Florida  offices  of 
Steel,  Hector,  &  Davis,  one  of  our  state's  oldest  and  largest  law  firms. 

His  twenty  years  of  experience  with  highly  complex  legal  issues  makes  him  espe- 
cially well-prepared  for  the  cases  that  he  will  see  as  a  federal  district  court  judge 
in  South  Florida. 

But  the  fact  that  Don  Middlebrooks  has  spent  the  last  two  decades  in  the  private 
sector  does  not  mean  that  he  has  neglected  his  commitment  to  public  service. 

In  addition  to  handling  numerous  pro  bono  cases  himself,  Mr.  Middlebrooks  was 
Chairman  of  Steel,  Hector,  &  Davis'  Public  Service  Committee  when  the  firm  re- 
ceived the  American  Bar  Association  Pro  Bono  Award  and  the  Florida  Supreme 
Court  Chief  Justice's  Law  Firm  Commendation. 

He  has  also  been  a  civic  leader.  The  list  of  his  involvement  is  long  and  distin- 
guished— Chairman  of  the  Palm  Beach  County  Criminal  Justice  Commission,  Presi- 
dent of  the  Florida  Bar  Association,  member  of  the  Florida  Ethics  Commission. 

Perhaps  Don  Middlebrooks'  most  important  civic  contribution  has  been  his  tireless 
commitment  to  the  welfare  of  Florida's  youngest  generation — its  children. 

In  addition  to  being  the  father  of  eleven-year-old  Amanda  and  nine-year-old  Jack, 
Mr.  Middlebrooks  has  served  as  Chairman  of  the  Palm  Beach  County  Children's 
Services  Council,  Chairman  of  the  Florida  Bar  Commission  for  Children,  and  a 
member  of  the  Florida  Commission  on  Child  Welfare. 

Mr.  Chairman,  throughout  his  Ufe,  Don  Middlebrooks  has  been  respected  by  his 
peers,  hailed  for  his  outstanding  service  to  the  people  of  Florida,  honored  for  his 
civic  involvements,  and  praised  for  his  skill  and  competence  in  the  legal  arena. 

I  have  no  doubt  that  this  pattern  of  distinction  and  outstanding  service  will  con- 
tinue once  he  is  invested  as  a  federal  judge  in  the  Southern  District  of  Florida,  and 
urge  his  speedy  confirmation  by  the  Committee. 

Thank  you. 

The  Chairman.  Well,  thank  you,  Senator  Graham.  You  probably 
need  to  go  vote,  so  we  will  allow  you  to  go.  That  is  very  good  praise, 
Mr.  Middlebrooks. 

Senator  Mack. 


STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLOROJA 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

I  too  am  pleased  to  be  here  today  to  recommend  Donald  M. 
Middlebrooks  for  confirmation  to  the  position  of  U.S.  district  judge 
for  the  Southern  District  of  Florida.  I  have  heard  from  many  mem- 
bers of  the  Florida  legal  community  about  the  need  to  fill  the  cur- 
rent vacancy  in  the  Southern  District  and  alleviate  some  of  the 
pressures  of  the  current  caseload.  Mr.  Middlebrooks'  confirmation 
would  be  a  welcome  event  in  south  Florida. 

Mr.  Middlebrooks  prepared  for  his  legal  career  at  one  of  the  best 
schools  possible,  the  University  of  Florida,  and  I  say  that  is  a  to- 
tally unbiased  opinion  on  my  part.  He  then  spent  some  time  as 
counsel  to  Gov.  Reuben  Askew  before  joining  Steel,  Hector  and 
Davis.  Donald  Middlebrooks  is  a  respected  practitioner  whose  legal 
career  has  been  one  of  stability,  practicing  with  this  firm  since 
1977. 

He  is  now  a  partner  at  the  firm  and  has  focused  primarily  upon 
Utigation.  His  career  also  evidences  a  real  commitment  to  those 
who  do  not  enjoy  easy  access  to  the  legal  system,  especially  chil- 
dren. He  has  served  as  chairman  of  the  Florida  Bar  Commission 
for  Children  and  is  currently  the  chairman  of  the  Children's  Serv- 
ices Council  of  Palm  Beach  County,  responsible  for  allocating  $18 
million  a  year  for  children's  programs  in  the  county. 

In  addition,  he  was  a  member  of  the  Study  Commission  on  Child 
Welfare  created  by  the  Florida  Legislature.  Finally,  he  has  pub- 
Ushed  articles  addressing  children  and  the  law  for  both  the  St.  Pe- 
tersburg Times  and  the  Florida  Bar  Journal. 

Mr.  Middlebrooks  is  a  well-rounded  and  well-qualified  attorney 
who  deserves  confirmation  by  this  committee  and  the  full  Senate. 

I  want  to  thank  the  committee  for  providing  me  this  opportunity 
to  introduce  Mr.  Middlebrooks,  and  I  encourage  you  to  vote  him  out 
favorably  as  soon  as  possible. 

The  Chairman.  Thank  you  so  much. 

Mr.  Middlebrooks,  this  is  high  praise  from  bipartisan  Senators, 
and  it  stands  you  in  very  good  stead.  So  with  that,  you  had  both 
better  go  vote.  Will  you  tell  them  to  hold  it  up  for  me? 

Senator  Mack.  I  certainly  will. 

The  Chairman.  I  will  be  over  as  soon  as  I  can. 

Representative  Rogan,  we  are  dehghted  to  have  you  here  and  ap- 
preciate your  taking  the  time  to  come  over  and  to  give  us  your  rec- 
ommendations . 

STATEMENT  OF  HON.  JAMES  E.  ROGAN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Rogan.  Thank  you,  Mr.  Chairman. 

First,  let  me  just  say  what  a  privilege  it  is  for  me  to  come  to  this 
committee  hearing  today  and  to  join  you  and  your  colleagues,  or  at 
least  at  this  point  join  you,  for  what  I  think  is  a  very  important 
nomination.  In  Senator  Boxer's  prepared  remarks,  I  believe  she 
will  indicate  to  the  committee  that  I  am  the  former  majority  leader 
of  the  California  State  Assembly,  the  first  Republican  majority 
leader  in  almost  30  years.  That  actually  is  not  what  I  want  to  em- 
phasize to  you  or  to  this  committee. 
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What  I  want  to  emphasize,  if  I  may,  just  for  a  few  moments,  was 
my  career  before  that.  I  served  as  a  gang-murder  prosecutor  in  the 
Los  Angeles  County  District  Attorney's  Office  and,  as  the  Chair 
knows,  also  as  a  former  judge  myself  in  CaUfomia. 

The  Chairman.  Right. 

Mr.  ROGAN.  I  take  a  back  seat  to  no  one,  Mr.  Chairman,  when 
it  comes  to  having  a  concern  about  what  we  typically  refer  to  as 
activist  judges,  particularly  activist  Federal  judges,  because  as  the 
Chair  knows,  in  California  we  sometimes  labor  under  the  specter 
of  judges  who  have  been  termed  in  that  fashion. 

I  also  take  a  back  seat  to  nobody  because  during  my  years  as  a 
prosecutor  in  the  Los  Angeles  County  District  Attorney's  Office,  I 
served  when  the  chief  justice  of  the  California  Supreme  Court  was 
Rose  Burt.  I  cannot  tell  you  how  demorahzing  it  was  for  prosecu- 
tors to  prepare  capital  litigation  and,  before  picking  the  first  jiu*or, 
knowing  that  the  chances  were  that  two  or  three  votes  would  be 
there  to  reverse  that  conviction  that  might  be  obtained  in  the  fu- 
ture. 

When  I  was  on  the  bench  myself,  when  I  was  in  the  State  legisla- 
ture, and  now  as  a  Member  of  Congress,  when  an  individual  asks 
me  to  make  a  recommendation  for  a  judgeship,  that  is  perhaps  the 
single  most  important  thing  I  will  study  before  making  any  rec- 
ommendation because  I  do  not  intend  to  allow  the  legacy  that  I  im- 
part to  my  State,  particularly  to  my  State  judiciary,  of  being  of 
judges  that  are  going  to  follow  the  law  the  way  they  wish  it  had 
been  written  rather  than,  in  fact,  the  way  it  was  written. 

I  do  not  share  the  same  political  party  with  Ms.  Morrow,  the 
nominee  before  you.  I  do  not  even  share  the  same  political  philoso- 
phies in  a  number  of  areas.  But  one  thing  I  do  share  with  her  is 
an  absolute  respect  for  the  limitations  that  a  judge  has.  I  know  her 
personally.  I  know  her  husband.  I  have  been  a  prosecutor  in  his 
courtroom.  And  I  am  absolutely  convinced  that  should  she  have  the 
privilege  of  serving  as  a  Federal  district  court  judge  in  my  State, 
she  would  be  the  type  of  judge  who  would  follow  the  Constitution 
and  the  laws  of  the  United  States  as  they  were  written.  She  would 
not  offer  an  alternative  interpretation  beyond  that  which  Congress 
allows  and  the  Constitution  demands. 

I  feel  comfortable  enough  in  making  that  recommendation  per- 
sonally. This  is  the  first  time  I  have  ever  appeared  in  a  forum  such 
as  this,  but  it  is  my  belief,  Mr.  Chairman,  that  should  she  win  ap- 
proval from  this  committee  and  from  the  full  Senate,  she  would  be 
a  judge  that  we  could  all  be  proud  of,  both  in  CaHfomia  and 
throughout  our  land. 

So  I  thank  the  Chziir  for  indulging  these  brief  comments  and  for 
giving  me  the  opportunity  to  maike  the  statement  on  behalf  of  the 
nominee  this  afternoon. 

The  Chairman.  Thank  you.  Congressman  Rogan.  It  is  a  real 
privilege,  I  think,  to  have  you  here  before  the  committee,  and  your 
speaking  for  Ms.  Morrow  I  think  is  very  influential  on  her  behalf. 
So  we  appreciate  your  taking  the  time  to  come. 

Since  there  are  no  more  witnesses  here,  I  think  I  had  better  go 
and  vote.  But  as  soon  as  one  of  my  fellow  Repubhcans  gets  back 
and  if  the  Senators  from  California  get  here,  we  will  just  continue 
proceeding  until  I  can  get  back  from  this  vote.  So  we  will  recess 
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just  for  a  few  minutes  until  one  of  our  Republican  Senators  gets 
here,  and  we  will  have  them  handle  the  gavel. 

We  will  recess  for  just  a  few  minutes. 

[Recess.] 

Senator  Grassley  [presiding].  Senator  Hatch  has  asked  if  I 
would  reconvene  the  meeting,  and  we  have  Senator  Feinstein  as  a 
first  witness  and  leader  for  her  nominee.  Would  you  please  proceed. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Senator  Grassley. 

It  is  my  great  pleasure  to  introduce  Judge  Jeffrey  Miller  to  mem- 
bers of  the  committee.  I  recommended  him  to  the  President  for  ap- 
pointment about  one  year  ago,  and  I  feel  strongly  that  he  is  ex- 
tremely well  quaUfied  for  the  position. 

Judge  Miller  has  been  serving  for  10  years  as  a  superior  court 
judge  in  San  Diego.  He  was  appointed  by  then-Gov.  George 
Deukmejian  in  1987.  Previously,  he  spent  19  years  with  the  State 
attorney  general's  office.  These  two  positions  have  prepared  him 
extremely  well  for  the  criminal  and  civil  caseload  facing  southern 
district  judges.  Simply  put.  Judge  Miller  is  one  of  the  most  re- 
spected and  trusted  judicial  figures  in  the  San  Diego  area.  He  is 
both  fair-minded  and  thoughtfal,  yet  remains  tough  and  decisive. 

His  bipartisan  support  and  solid  judicial  background  make  him 
a  strong  nominee  for  confirmation.  Among  those  who  have  en- 
dorsed his  nomination  are  those  who  know  his  work  best.  Presiding 
Judge  James  MilUken  of  the  superior  court  described  Judge  Miller 
as  "a  superb  judge"  and  "a  fine,  insightful  person.  He  understands 
legal  issues  and  problems  and  does  an  absolutely  wonderful  job  in 
the  courtroom." 

Judge  Anthony  Joseph,  a  colleague  on  the  San  Diego  superior 
court,  wrote,  "His  positive  outlook  and  pragmatic  approach  are  es- 
sential in  this  area." 

Judge  Daniel  Kramer  of  the  U.S.  Court  of  Appeals  noted  that 
Judge  Miller  is  particularly  well  known  for  his  ability  to  handle 
complex  cases  efficiently  and  fairly. 

Retired  Justice  Charles  Frolich  of  the  Court  of  Appeals  said,  "He 
is  a  person  of  very  high  ethical  standards.  He  would  be  a  credit  to 
the  local  district  court  bench." 

Judge  Judith  Haller  of  the  Court  of  Appeals  wrote,  "Judge  Miller 
would  be  an  outstanding  selection  and  one  which  would  be  ex- 
tremely well  received  by  members  of  our  legal  community.  He  is 
one  of  those  rare  individuals  who  receives  unanimous  praise  from 
all  who  have  worked  with  him  professionally  or  who  have  known 
him  personally." 

Let  me  just  briefly  describe  his  background.  He  earned  his  un- 
dergraduate and  law  degree  from  the  University  of  California  at 
Los  Angeles  in  the  1960's.  He  devoted  himself  to  public  service  by 
working  in  the  Peace  Corps  for  a  year.  During  his  experience  in  the 
Los  Angeles  attorney  general's  office  from  1968  to  1974,  he  briefed 
approximately  60  cases  on  behalf  of  the  people,  urging  affirmation 
of  trial  court  convictions  before  the  court  of  appeals  in  more  than 
half  of  those  cases.  Of  those  cases,  published  opinions  were  issued 
in  13,  all  but  one  affirming  trial  court  convictions. 
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From  1974  to  1987,  he  supervised  attorneys  and  carried  his  own 
caseload  in  the  Tort  and  Condemnation  Section  of  the  attorney  gen- 
eral's office,  which  oversaw  the  San  Diego,  Orange,  San 
Bernardino,  and  Riverside  areas.  Here  he  represented  the  State  in 
matters  ranging  from  class  action  lawsuits  to  CaUfomia  Highway 
Patrol  officers  sued  for  false  arrest. 

Judge  Miller  has  argued  two  cases  before  the  U.S.  Supreme 
Court.  Both  cases  were  argued  successfully  on  behalf  of  the  State. 
His  lengthy  and  distinguished  experience  as  a  prosecutor  prepared 
him  well  for  his  appointment  in  1987  as  a  superior  court  judge. 
Since  then  he  has  handled  many  sensitive,  high-profile  criminal 
and  civil  cases,  including  two  murder  cases  where  the  juries  ren- 
dered convictions  with  full  sentences. 

He  is  an  active  member  of  the  California  Judges  Association.  He 
has  been  elected  to  the  executive  committee  and  served  on  that 
committee  as  supervising  judge  of  the  North  County  branch  of  the 
San  Diego  superior  court.  He  has  also  chaired  the  joint  jury  com- 
mittee and  the  rules  committee. 

Let  me  conclude  by  sa)dng  how  important  it  is  to  fill  these  vacan- 
cies quickly.  Presiding  Judge  Judith  Keep  has  provided  some  infor- 
mation about  workload  in  the  southern  district,  and  I  was  startled 
when  I  saw  it.  There  are  currently  two  vacancies  in  the  southern 
district.  The  six  judges  now  serving  this  district  face  a  caseload  of 
5,674  cases  in  1996.  Five  years  earUer,  the  total  fihngs  in  the  dis- 
trict were  2,900.  That  represents  a  95-percent  increase  in  the  work- 
load from  1991  to  1996  for  this  particular  district. 

This  particular  vacancy  has  been  vacant  since  December  28, 
1994.  So  I  am  very  happy  that  this  hearing  is  finally  being  held, 
and  I  hope  that  his  confirmation  will  be  speedily  achieved, 

I  thank  you,  Mr.  Chairman. 

Senator  Grassley.  Thank  you,  Senator  Feinstein. 

Senator  Boxer. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CAUFORNIA 

Senator  BoXER.  Thank  you  very  much,  Mr.  Chairman  and  Sen- 
ator Ashcroft,  for  being  here.  I  also  want  to  thank — I  know  he  had 
to  leave — Congressman  Rogan  who  made  remarks  on  behalf  of  my 
nominee,  Margaret  Morrow.  I  think  his  presence  here  shows  the 
strong  bipartisan  support  our  nominee  has,  and  I  will  go  into  that 
in  my  remarks. 

As  you  may  recall,  I  first  appeared  with  Margaret  Morrow  on 
June  25,  1996,  at  her  first  hearing  before  this  committee  and  was 
very  pleased  that  the  committee  favorably  reported  her  nomination 
on  June  27,  1996.  Margaret  Morrow  has  been  awaiting  Senate  ac- 
tion all  this  time,  and  I  am  very  hopeful  that  you  will  take  action 
quickly  on  this  nomination  to  the  central  district  court  in  Califor- 
nia. 

There  are  three  main  points,  Mr.  Chairman,  I  wish  to  emphasize: 

One,  Ms.  Morrow's  long  history  and  background  in  the  legal  pro- 
fession. Her  credentials  are  impeccable. 

Two,  the  second  point  is  Ms.  Morrow  has  the  confidence  of  a 
broad  spectrum  of  supporters. 
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Three,  her  quaUfications  and  the  broad  support  she  enjoys  would 
make  her  an  exceptionally  distinguished  addition  to  the  Federal 
bench. 

Ms.  Morrow  graduated  magna  cum  laude  from  Bryn  Mawr  Col- 
lege and  received  her  law  degree  from  Harvard,  graduating  cum 
laude.  She  has  enjoyed  23  years  in  private  practice  in  corporate 
and  commercial  litigation  and  is  now  a  partner  at  the  prestigious 
law  firm  of  Arnold  and  Porter.  She  is  married  to  Judge  Paul  Bo- 
land  of  the  Los  Angeles  superior  court,  and  they  have  a  son,  Pat- 
rick Morrow  Boland.  And  Judge  Paul  Boland  is  here.  I  wonder  if 
he  could  stand.  I  do  not  know  if  you  were  introduced  before,  but 
we  want  to  thank  you  for  being  here. 

From  1988  to  1989,  Ms.  Morrow  served  as  president  of  the 
25,000-member  Los  Angeles  County  Bar  Association,  the  second 
largest  voluntary  bar  association  in  the  country.  She  created  an  in- 
novative program  in  CaUfomia  called  the  Pro  Bono  Council,  which 
calls  on  members  of  the  association  to  do  pro  bono  work  for  the 
poor. 

From  1993,  she  served  a  1-year  term  as  president  of  the  largest 
mandatory  bar  association  in  the  coiuitry,  the  150,000-member 
State  Bar  of  California.  Mr.  Chairman,  Ms.  Morrow  was  the  first 
woman  to  ever  hold  this  office  as  president  of  this  large  150,000- 
member  State  Bar  of  CaUfomia,  and  it  is  an  extraordinary  achieve- 
ment. 

Ms.  Morrow  has  been  recognized  several  times  during  her  tenure 
in  the  legal  profession.  A  few  of  these  include  a  listing  in  1994  as 
one  of  the  two  20  lawyers  in  Los  Angeles  by  California  Law  Busi- 
ness, a  weekly  pubUcation  of  the  Los  Angeles  Daily  Journal.  And 
you  have  to  understand  there  are  thousands  and  thousands  of  law- 
yers in  the  Los  Angeles  area,  so  this  is  quite  an  honor.  In  1995  and 
again  in  1996,  Ms.  Morrow  was  included  in  the  Los  Angeles  Busi- 
ness Journal's  "Who's  Who  in  the  Law,"  a  list  of  100  outstanding 
Los  Angeles  business  lawyers. 

Just  last  month,  Mr.  Chairman,  Ms.  Morrow  received  the 
Shattuck-Price  Award,  the  highest  honor  given  by  the  Los  Angeles 
County  Bar  Association  for  individuals  with  outstanding  dedication 
to  the  high  principles  of  the  legal  profession,  the  administration  of 
justice,  and  the  progress  of  the  comity  bar.  Others  who  have  re- 
ceived this  award  include  Warren  Christopher. 

I  am  not  the  only  one  who  believes  Ms.  Morrow  has  an  excellent 
legal  mind  and  is  a  credit  to  her  profession.  Ms.  Morrow  has  the 
broad  support  of  accomplished  persons — and  I  want  to  say  I  have 
concentrated  on  those  supporters  of  hers  who  are  Republicans  be- 
cause I  know  that — T  have  spoken  with  Senator  Hatch,  and  he 
wants  to  know  a  nominee  has  broad  support.  So  I  am  going  to 
stress  that  these  individuals  are  all  Republicans: 

James  Rogan,  former  Repubhcan  assembly  leader  in  the  Califor- 
nia Legislature,  now  a  Member  of  Congress,  who  was  here  today 
and  wrote  to  Senator  Lott; 

Republican  Los  Angeles  County  Sheriff  Sherman  Block  also  sup- 
ports Ms.  Morrow's  nomination,  stating  she  is  an  extremely  hard 
worker  with  impeccable  chsiracter  and  integrity. 
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Chairman  Hatch,  I  am  just  going  through  Margaret  Morrow's  Re- 
pubhcan  support,  which  included  Congressman  Rogan  and  Repub- 
lican Los  Angeles  County  Sheriff  Sherman  Block. 

Republican  Robert  Bonner,  appointed  by  President  Reagan  as 
U.S.  Attorney  for  the  central  district,  later  appointed  to  the  U.S. 
District  Court  in  the  central  district,  and  former  head  of  the  DEA 
under  President  Bush,  has  also  lent  his  support,  stating  she  is  "a 
brilUant  person  with  a  first-rate  legal  mind  .  .  .  nominated  based 
upon  merit,  not  poUtical  affiUation." 

There  are  many  others  including  Los  Angeles  Republican  Mayor 
Richard  Riordan,  former  RepubHcan  Chief  Justice  of  the  California 
Supreme  Court  Malcolm  Lucas,  appointed  by  RepubHcan  Gov. 
George  Deukmejian.  There  is  Orange  County  RepubHcan  District 
Attorney  Michael  Capizzi,  and  RepubHcan  L.M.  Cook,  Chgdrman 
Emeritus  of  ARCO. 

I  would  like  to  submit  these  recommendation  letters  in  fiill  for 
the  record,  if  I  might,  Mr.  Chairman. 

The  Chairman  [presiding].  Without  objection,  we  will  put  them 
in  the  record. 

Senator  BoxER.  Thank  you. 

[Letters  in  support  of  Ms.  Morrow's  nomination  follows:] 

U.S.  Court  of  Appeals, 
Pasadena,  CA,  June  4,  1996. 
Hon.  Orrin  G.  Hatch, 
Chair,  Senate  Judiciary  Committee, 
Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Hatch:  At  the  risk  of  being  an  "ofiBcious  intermeddler,"  I  thought 
I  should  formally  let  you  know  that  I  have  known  Margaret  M.  Morrow,  one  of  the 
President's  nominees  for  the  Central  District  of  California,  for  twenty  years  or  so 
and  believe  that  she  will  be  an  outstanding  United  States  District  Judge. 

Apart  from  serving  the  bar  in  ways  too  numerous  to  mention,  she  is  among  the 
ablest  advocates  in  the  country.  As  former  Chief  Judge  Wallace  and  I  remarked 
after  hearing  her  argue  a  difficult  matter  before  our  panel  a  few  years  ago,  hers 
was  one  of  the  finest,  most  thoroughly  professional,  arguments  we  had  heard. 

Ms.  Morrow  is  an  inteUigent,  extremely  competent  lawyer  who  has  specialized  in 
complex  Utigation  and  has  the  kind  of  experience  and  judgment  necessary  to  man- 
age the  complicated  case  load  of  the  federsd  trial  court. 

I  have  no  doubt  that  my  view  of  her  potential  for  bringing  distinction  to  the  coiut 
is  shared  by  my  colleagues  on  the  Central  District  and  the  Ninth  Circuit,  as  well 
as  by  the  bar  in  Los  Angeles. 

If  there  is  anything  ftirther  I  can  add  to  your  Committee's  consideration  of  Ms. 
Morrow's  nomination,  I  would  be  happy  to  talk  to  any  member  of  your  staff. 
With  best  regards, 

Pamela  Rymer. 


Los  Angeles,  CA,  June  10,  1996. 
Re  Margaret  M.  Morrow,  Nominee  for  the  U.S.  District  Court  for  the  Central  Dis- 
trict of  California. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  A  dear  Mend  and  former  law  partner  of  mine,  Margaret 
Morrow,  has  been  nominated  by  President  Clinton  for  the  United  States  District 
Court  in  Los  Angeles.  I  write  to  you  to  share  my  views  and  in  the  hope  that  Mar- 
garet will  be  scheduled  for  a  hearing  by  the  Judiciary  Committee. 

I  have  known  Margaret  for  over  twenty  years,  and  I  have  seen  her  develop  and 
mature  into  a  highly  respected  lawyer,  a  fine  litigator  and  a  leader  of  the  bar  in 
California.  She  is  a  briUiant  person  with  a  first-rate  legal  mind,  and  although  she 
is  a  registered  Democrat,  I  am  certain  she  was  nominated  based  upon  merit,  not 
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political  affiliation.  You  are  well  aware  of  my  Republican  and  law  enforcement  cre- 
dentials. Knowing  Margaret  as  I  do,  I  am  convinced  that  she  would  make  an  out- 
standing federal  district  judge. 

Many  thanks  for  whatever  consideration  you  can  give  to  Margaret.  If  you  or  your 
staff  have  any  questions,  please  do  not  hesitate  to  contact  me. 
Best  personal  regards. 
Sincerely, 

Robert  C.  Bonner. 


County  of  Los  Angeles, 
Sheriff's  Department  Headquarters, 

Monterey  Park,  CA  June  12,  1996. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Hatch:  I  would  like  to  take  this  opportunity  to  endorse  Margaret 
Morrow,  who  has  been  nominated  by  President  Clinton  to  a  United  States  District 
Court  Judge  position  in  Los  Angeles. 

Ms.  Morrow  is  currently  a  partner  in  the  law  firm  of  Quinn,  KuUy  &  Morrow.  She 
has  established  herself  as  a  highly  skilled  attorney  and  has  served  as  past  president 
for  the  State  Bar  of  California,  the  Los  Angeles  Bar  Association  and  the  Barristers' 
Section  of  the  Los  Angeles  County  Bar  Association.  As  a  Barristers'  Committee 
Chair,  she  worked  closely  with  the  juvenile  delinquency  and  dependency  court  sys- 
tem, helping  administrators  at  a  local  detention  facility  improve  the  educational 
program  and  she  published  a  handbook  to  help  lawyers  and  the  public  to  better  un- 
derstand the  two  systems. 

She  also  established  the  Domestic  Violence  Counselling  Program  and  held  train- 
ing sessions  for  lawyers.  She  involved  law  enforcement  officials  in  planning  and 
teaching  the  sessions  to  ensure  focus  on  the  law  enforcement  perspective  on  this 
type  of  case.  Ms.  Morrow's  extensive  professional  activities  indicates  her  willingness 
to  be  a  positive  aspect  in  the  jurisprudence  field. 

Margaret  Morrow  is  an  extremely  hard  working  individual  of  impeccable  char- 
acter and  integrity.  Her  list  of  credits,  both  professionally  and  within  the  commu- 
nity is  extensive. 

I  would  like  to  recommend  that  you  favorably  consider  her  appointment.  I  have 
no  doubt  that  she  would  be  a  distinguished  addition  to  the  United  States  District 
Court. 

Sincerely, 

Sherman  Blx)CK,  Sheriff. 


City  of  Los  Angeles, 

Office  of  the  Mayor, 
Los  Angeles,  CA  June  17,  1996. 
Re  Margaret  M.  Morrow. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Hatch:  I  write  to  strongly  support  the  nomination  of  Margaret 
M.  Morrow  for  a  judgeship  on  the  United  States  District  Court  for  the  Central  Dis- 
trict of  CaUfomia. 

Ms.  Morrow  has  been  a  particularly  active  and  contributing  member  of  the  Los 
Angeles  legal  community  for  most  of  the  twenty-two  years  she  has  practiced  in  our 
city.  She  has  worked  tirelessly  to  improve  the  quality,  efficiency  and  accessibility 
of  the  courts  proposing  and  advocating  such  measiu-es  as  the  consolidation  of  our 
two-tier  trial  court  in  California,  working  on  efforts  to  improve  our  jury  system,  and 
promoting  greater  use  of  alternative  dispute  resolution  by  both  the  courts  and  the 
pubUc. 

She  has  also  worked  actively  to  improve  life  in  our  community,  addressing  such 
problems  as  domestic  violence,  child  abuse  and  juvenile  delinquency  with  specific 
programs  designed  to  increase  public  awareness  and  improve  both  private  sector 
and  governmental  responses  to  these  problems. 

As  the  first  woman  President  of  the  State  Bar  of  California  in  its  67-year  history, 
Ms.  Morrow  commissioned  a  comprehensive  review  of  the  attorney  discipline  sys- 
tems in  California.  The  study  was  designed  to  investigate  criticisms  from  legal  con- 
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sumers  that  the  system  unfairly  favored  lawyers,  and  criticisms  from  lawyers  that 
attorneys  in  certain  practice  areas  were  being  targeted  for  selective  prosecution.  Fi- 
nally, the  study  was  to  evaluate  the  structure  and  efficiency  of  the  discipline  oper- 
ation, which  at  that  time  cost  between  $15  and  $20  million  each  year. 

The  final  report  found  that  the  system  operated  fairly  for  both  clients  and  law- 
yers. Nonetheless,  it  recommended  important  changes  to  increase  responsiveness — 
streamlined  reorganization  of  the  prosecutorial  office,  stifTer  penalties  for  serious 
violations,  greater  public  access  to  information  concerning  pending  complaints,  and 
reduced  staffing  and  better  personnel  utilization  by  the  State  Bar  Court.  These  im- 
provements significantly  strengthened  what  is  generally  considered  to  be  the  best 
lawyer  discipline  system  in  the  country.  To  complement  this  effort,  Ms.  Morrow 
spearheaded  the  creation  of  a  lawyer-client  mediation  program  to  provide  a  remedy 
for  client  complaints  outside  the  scope  of  the  disciphne  system. 

In  her  earlier  tenure  as  President  of  the  Los  Angeles  County  Bar  Association,  Ms. 
Morrow  was  responsible  for  the  Association's  promulgation  of  a  Pro  Bono  Policy 
which  established  an  annual  goal  for  pro  bono  legal  service  by  its  members,  and  ul- 
timately generated  an  additional  150,000  hours  of  pro  bono  time.  Her  efforts  in  this 
regard  were  designed  to  ensure  that  low-income  people  could  access  the  courts  to 
resolve  problems  and  secure  needed  services,  and  thus  feel  less  need  to  take  matters 
into  their  own  hands.  During  this  period  also,  Ms.  Morrow  served  as  a  member  of 
the  six-person  Commission  to  Draft  an  Ethics  Code  for  Los  Angeles  City  Govern- 
ment. It  was  this  body  that  proposed  our  city's  current  ethics  law,  and  helped  to 
increase  public  trust  in  our  government. 

As  a  lawyer,  Ms.  Morrow  has  had  extensive  federal  and  state  litigation  experience 
at  both  the  trial  and  appellate  levels.  She  is  recognized  within  the  profession  as 
someone  who  can  analyze  complex  legal  problems  thoroughly  and  litigate  success- 
fully. Ms.  Morrow  is  perhaps  best  described  as  a  "lawyer's  lawyer" — someone  to 
whom  other  practitioners  turn  for  advice  and  assistance  at  both  the  trial  and  appel- 
late level.  Because  of  her  frequent  appearances  in  court,  she  is  also  well  respected 
by  the  state  and  federal  judiciary,  who  value  her  intelligence  and  integrity  as  well 
as  the  quality  of  her  written  and  oral  advocacy. 

I  believe  Ms.  Morrow  would  be  an  excellent  addition  to  the  federal  bench.  She  is 
dedicated  to  following  the  law,  and  applying  it  in  a  rational  and  objective  fashion. 
The  residents  of  our  community  wotdd  be  extraordinarily  well  served  by  her  ap- 
pointment as  a  Central  District  Judge. 
Sincerely, 

Richard  J.  Riordan. 


Office  of  the  District  Attorney, 
Orange  County,  CA,  August  15,  1996. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  to  urge  you  not  to  lose  the  opportunity  to 
add  someone  of  Margaret  Morrow's  stature  to  the  district  court  bench  in  Los  Ange- 
les. 

As  the  district  attorney  of  one  of  the  nation's  most  populous  counties,  I  know  how 
important  it  is  that  the  very  best  nominees  possible  be  confirmed  for  judicial  office. 
And  knowing  Margaret  as  I  do,  both  of  the  basis  of  our  professional  relationship  and 
association,  and  by  virtue  of  her  outstanding  reputation  within  California's  legal 
community,  I  have  absolutely  no  hesitation  in  commending  her  nomination  to  you 
as  being  among  the  very  best  ever  likely  to  come  before  you. 

Margaret's  impressive  credentials,  from  cum  laude  graduate  of  Harvard  Law 
School  to  President  of  the  State  Bar  of  California,  speak  for  themselves,  of  course. 
Of  particular  interest  to  crime  victims,  law  enforcement  and  public  prosecutors  are 
her  initiatives  and  achievements  in  the  fields  of  juvenile  justice  and  domestic  vio- 
lence, where  her  efforts  have  helped  focus  national  attention. 

The  record  of  scholarship,  citizenship,  and  dedication  to  improving  the  legal  sys- 
tem that  Margaret  will  bring  with  her  to  the  federal  bench  reveals  great  promise 
for  a  truly  exceptional  jurist  of  whom  we  will  all  be  proud.  I  sincerely,  whole- 
heartedly and  enthusiastically  entreat  you  to  confirm  Margaret's  nomination  for  ap- 
pointment to  the  district  court,  without  delay.  We  need  her. 
Sincerely, 

Michael  R.  Capizzi,  District  Attorney. 
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Assembly  Majority  Leader, 

California  Legislature, 
Sacramento,  CA,  August  30,  1996. 
Hon.  Trent  Lott, 
Senate  Majority  Leader, 
U.S.  Capitol,  Washington,  DC. 

Dear  Senator  Lott:  I  am  writing  to  urge  your  support  of  Margaret  Morrow's 
nomination  for  a  United  States  District  Court  judgeship  in  Los  Angeles. 

Margaret  is  a  former  president  of  the  Los  Angeles  County  Bar  Association  and 
the  State  Bar  of  California.  In  1994,  we  worked  together  to  secure  passage  of  the 
trial  court  consolidation  measure,  and  I  found  her  to  be  tough,  thoughtful  and  fair. 
She  ciurently  is  a  civil  litigation  partner  with  the  Los  Angeles  law  firm  of  Quinn, 
Kully  and  Morrow. 

A  judicial  evaluation  conducted  by  the  American  Bar  Association's  Judiciary  Com- 
mittee last  year  gave  Margaret  its  highest  rating,  "very  well  qualified."  I  have  every 
confidence  that,  as  a  judge,  Margaret  would  be  conscientious  in  applying  the  law. 
Please  give  the  matter  of  her  nomination  every  due  consideration. 
Sincerely, 

James  E.  Rogan,  Assembly  Majority  Leader. 


ARCO, 
Los  Angeles,  CA,  September  12,  1996. 
Hon.  Trent  Lott, 
Majority  Leader,  U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Trent  Lott:  I  write  on  behalf  of  an  outstanding  lawyer  in  our 
community,  Margaret  M.  Morrow,  who  has  been  nominated  for  a  federal  district 
judgeship  in  the  Central  District  of  California.  Ms.  Morrow  has  been  unanimously 
approved  by  the  Senate  Judiciary  Committee  and  is  currently  awaiting  confirmation 
by  the  fiill  Senate. 

Ms.  Morrow's  background  and  credentials  are  excellent  and  make  her  eminently 
well  qualified  for  the  federal  bench.  During  her  22  years  in  private  practice,  Ms. 
Morrow  has  developed  a  reputation  as  a  skilled,  effective  advocate  for  her  clients. 
She  has  a  wide  range  of  experience,  having  represented  business  clients  such  as 
First  Interstate  Bank.  TWA,  McDonnell  Douglas  Corporation,  Arthur  Anderson  & 
Co.,  The  Limited  and  Siemens  Corporation.  As  this  list  reflects,  throughout  her 
years  in  practice,  Ms.  Morrow  has  specialized  in  litigation  defense  and  representa- 
tion of  large  corporations  and  small  and  medium-sized  businesses. 

As  a  consequence,  Ms.  Morrow  understands  and  appreciates  the  problems  that 
litigation  can  pose  for  a  corporate  defendant  and  for  the  business  community  gen- 
eradly.  She  is  sensitive  to  the  need  to  minimize  the  time  and  money  spent  by  liti- 
gants on  the  judicial  process.  As  a  result,  she  has  worked  to  secure  jury  reform,  to 
streamline  discovery  proceedings  and  to  promote  the  use  of  alternative  dispute  reso- 
lution in  our  courts.  In  1993,  she  lobbied  successfully  to  secure  the  passage  of  legis- 
lation that  mandates  arbitration  and  mediation  programs  in  the  California  state 
courts.  These  programs  have  benefited  the  business  community  by  providing  a 
mechanism  for  the  early  resolution  of  court  cases.  She  has  also  lectured  and  written 
extensively  on  alternative  dispute  resolution  and  served  as  an  arbitrator,  mediator 
and  settlement  officer  on  a  number  of  occasions. 

Ms.  Morrow  is  recognized  in  both  the  legal  and  business  communities  as  a  lawyer 
skilled  in  the  handling  of  complex  business  disputes.  In  1985  and  again  in  1996, 
the  Los  Angeles  Business  Journal  named  her  one  of  the  top  100  business  lawyers 
in  Los  Angeles  County.  In  1994,  California  Law  Business  listed  her  as  one  of  the 
top  twenty  lawyers  in  Los  Angeles.  These  accolades  undoubtedly  reflect  the  fact  that 
she  is  well  known  not  only  for  the  quality  of  her  advocacy  but  for  her  common  sense 
approach  to  problem-solving  as  well.  She  is  also  respected  by  the  state  and  federal 
judiciary,  who  value  her  intelligence  and  integrity. 

In  addition  to  her  client  work,  Ms.  Morrow  has  devoted  a  great  deal  of  time  to 
professional  and  community  activities.  In  1993,  she  was  elected  President  of  the 
State  Bar  of  California,  the  first  woman  in  the  67  year  history  of  that  organization 
to  hold  the  post.  In  that  role,  she  worked  to  strengthen  the  attorney  discipline  sys- 
tem and  introduced  new  and  innovative  techniques  to  assist  clients  in  resolving  dis- 
putes with  their  attorneys.  In  1989,  Ms.  Morrow  served  as  President  of  the  Los  An- 
geles County  Bar  Association  and  was  responsible  for  the  Association's  promulgation 
of  a  Pro  Bono  Policy  setting  an  annual  goal  for  pro  bono  legal  service  by  its  lawyer 
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members.  She  was  also  a  member  of  the  six-person  Commission  to  Draft  an  Ethics 
Code  for  Los  Angeles  City  Government,  and  the  Public  Commission  on  Los  Angeles 
County  Government,  which  advocated  the  creation  of  a  county  executive  position  in 
Los  Angeles. 

I  have  met  Ms.  Morrow  and  know  her  to  be  articulate,  thoughtful  and  moderate 
in  her  views.  I  am  convinced  she  is  the  type  of  person  who  would  serve  us  well  on 
the  federal  bench.  I  believe  she  will  bring  no  personal  or  political  agenda  to  her 
work  as  a  judicial  officer.  Rather,  her  commitment  will  be  to  ensuring  fairness  and 
openness  in  the  judicial  process  and  to  deciding  cases  on  the  facts  and  the  law  as 
they  present  themselves.  She  understands  the  importance  of  treating  all  the  persons 
with  courtesy  and  respect,  and  will  run  her  coiulroom  with  a  patient,  courteous,  yet 
nonetheless,  firm  hand. 

In  short,  her  background  and  temperament  will  make  her  an  excellent  district 
court  judge.  I  hope  you  and  yoxir  colleagues  will  swiftly  confirm  her  as  a  judge  of 
the  Central  District  of  California. 
Sincerely, 

L.M.  Cook. 

Senator  Boxer.  Finally,  Margaret  Morrow's  qualifications  and 
the  broad  support  she  enjoys  makes  her  an  exceptionally  distin- 
guished addition  to  the  Federal  bench.  Mr.  Chairman,  the  Judici- 
ary Committee  has  already  reviewed  Ms.  Morrow's  background, 
which  is  outstanding.  To  echo  the  recent  words  of  Republican 
Judge  Pamela  Rymer,  appointed  in  1989  to  the  Ninth  Circuit  Court 
of  Appeals  by  President  Bush,  I  too  am  looking  forward  to  the  day 
Margaret  Morrow  sits  on  the  bench  of  the  U.S.  Federal  District 
Court  in  the  Central  District  of  California.  I  agree  with  Judge 
Rymer  that  Ms.  Morrow  will  bring  distinction  to  the  court. 

I  continue  to  strongly  support  Ms.  Morrow's  renomination.  I  feel 
confident  that  the  distinguished  members  of  this  panel  will  agree. 
Ms.  Morrow  had  a  full  hearing  last  year  before  this  committee.  She 
was  voted  out  unanimously.  She  was  sent  to  the  floor  for  full  Sen- 
ate confirmation,  and  she  and  her  family  have  been  waiting  for  this 
confirmation  vote  for  a  long  time.  And  so  without  getting  into  any 
of  the  give  and  take  here,  Mr.  Chairman,  I  trust  that  you  will  re- 
view Ms.  Morrow's  qualifications,  you  will  ask  her  whatever  ques- 
tions are  on  your  mind,  you  will  consider  this  extraordinary  degree 
of  bipartisan  support  that  she  has,  all  the  awards  and  honors  she 
has  received.  I  am  so  proud  to  bring  her  before  you  again  today, 
and  I  do  thank  you  for  bringing  her  back  with  the  first  batch  of 
nominees. 

Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Well,  thank  you,  Senator  Boxer.  We  appreciate 
you  and  Senator  Feinstein  and  your  support  of  Ms.  Morrow.  I  think 
that  stands  her  in  good  stead  having  you  here. 

Senator  BoxER.  Thank  you. 

The  Chairman.  We  welcome  you  to  the  committee,  and  we  appre- 
ciate your  taking  time  out  of  what  we  know  is  a  busy  schedule  to 
be  here. 

Senator  BoxER.  Well,  I  am  very  happy  that  you  did  this.  I  appre- 
ciate it.  And  thank  you,  Mr.  Leahy,  for  urging  that  we  move  swiftly 
because  it  would  be  wonderful.  Thank  you. 

The  Chairman.  Thank  you  very  much. 

Well,  with  that,  then,  we  would  ask  Donald  M.  Middlebrooks  of 
Florida,  Jeffrey  T.  Miller  of  California,  Robert  W.  Pratt  of  Iowa, 
and  Margaret  M.  Morrow — oh,  I  did  not  see  you,  Tom.  Before  you 
all  come  to  the  table,  we  will  turn  to  the  distinguished  Senator 
from  Iowa,  Senator  Harkin,  and  I  think  Senator  Grassley  is  going 
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to  come  back,  but  he  had  to  step  outside  for  a  moment.  So  we  will 
start  with  you,  Senator  Harkin. 

Senator  Harkin.  I  know  Senator  Grassley  wanted  to  join  me. 

The  Chairman.  Yes,  he  will.  So  let's  start  with  you,  and  then  we 
will  move  to  Senator  Grassley  as  soon  as  he  gets  here. 

Senator  Harkin.  Do  you  want  me  to  go  ahead  or 

The  Chairman.  Yes.  Please  go  ahead. 

STATEMENT  OF  HON.  TOM  HARKIN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  IOWA 

Senator  Harkin.  Mr.  Chairman,  thank  you  very  much,  and  let 
me  just  say  at  the  outset  what  a  great  privilege  it  is  for  me  to  be 
here  today  to  accompany  one  of  my  lifelong  friends,  Robert  Pratt, 
and  to  join  with  my  colleague.  Senator  Grassley,  in  recommending 
him  for  swift  and  unanimous  approval  to  be  on  the  U.S.  District 
Court  for  the  Southern  District  of  Iowa. 

Mr.  Chairman,  Bob  is  here  with  his  wife.  Rose  Mary,  and  his 
children,  Kathleen  and  Michael  and  Christopher. 

Mr.  Chairman  and  members  of  the  committee,  I  have  known  Bob 
Pratt  for  25  years.  We  both  graduated  from  law  school  at  the  same 
time.  Of  course,  I  went  to  Catholic  University  Law  School  and  he 
went  to  Creighton  Law  School,  but  I  will  not  hold  that  against  him. 
I  never  have. 

We  first  met  when  we  both  landed  jobs  at  the  Polk  County  Legal 
Aid  Society  in  Des  Moines,  lA,  after  law  school.  It  was  this  experi- 
ence that  made  a  permanent  impression  on  me,  and  it  was  during 
this  period  that  Bob  and  I  established  a  friendship  which  lasts  to 
this  day  and  I  know  will  for  the  rest  of  our  lives. 

So  Bob  is  not  only  one  of  my  oldest  friends,  but  he  is  one  of  the 
best  public-interest  lawyers  in  the  country.  His  respect  for  the  rule 
of  law  and  his  faith  in  our  country's  system  of  justice  is  inspiring. 
And  I  could  not  be  prouder  of  my  old  friend  than  I  am  today. 

I  believe  that  Bob  Pratt  possesses  all  of  the  qualifications  nec- 
essary to  assume  the  very  serious  responsibilities  carried  out  by 
any  Federal  judge.  He  has  the  temperament,  the  intellectual  rigor, 
the  compassion,  and  the  ability  to  be  a  fair  and  impartial  judge. 

Bob  enjoys  bipartisan  support  from  the  Iowa  legal  community, 
Mr.  Chairman.  Robert  Downer,  former  president  of  the  Iowa  State 
Bar  Association,  and  a  Republican,  stated,  and  I  quote,  "It  has 
been  my  privilege  to  be  acquainted  with  Mr.  Pratt  for  some  time, 
and  I  regard  him  very  highly,  both  personally  and  professionally. 
With  the  heavy  caseload  in  the  Southern  District  of  Iowa,  it  will 
be  of  great  benefit  to  litigants  in  that  court  if  he  can  be  confirmed 
without  delay." 

So,  Mr.  Chairman,  I  am  proud  to  join  with  Senator  Grassley  to 
continue  Iowa's  fine  tradition  of  judicial  selection  based  upon  merit. 

Bob  is  currently  in  private  practice  in  Des  Moines,  has  devoted 
his  practice  to  the  legal  needs  of  lower  income  and  economically 
disadvantaged  lowans.  He  has  dedicated  his  life  to  using  the  law 
to  improve  people's  lives,  their  communities,  and  their  future. 

I  believe  the  Pratt  family  reflects  very  proudly  on  all  of  us  who 
have  chosen  to  be  public  servants,  and  I  might  just  add  parentheti- 
cally here,  Mr.  Chairman,  I  think  the  Pratt  family  reflects  well  on 
all  of  us  who  care  about  families.  I  cannot  think  of  a  closer-knit 
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family  and  a  better  example  of  what  a  family  really  means  in 
America  today  than  Bob  and  Rose  Mary  and  their  family,  both  on 
the  Pratt  side,  Bob's  side  of  the  family,  and  on  the  Vito  side.  Rose 
Mary's  side  of  the  family.  A  great,  wonderful,  wonderful  family. 

So,  Mr.  Chairman,  I  can  say  with  all  honesty  and  sincerity  that 
Robert  Pratt  is  most  suitably  equipped  to  be  U.S.  District  Judge  for 
the  Southern  District  of  Iowa.  I  urge  this  committee  to  act  swiftly, 
and  I  hope  unanimously,  to  approve  him. 

Thank  you. 

The  Chairman.  Well,  thank  you.  Senator  Harkin. 

I  apologize  to  you.  Senator  Grassley,  for  not  waiting  but  moving 
ahead. 

Senator  Grassley.  No.  Don't  worry. 

The  Chairman.  I  know  that  you  do  not  ever  rest  on  protocol  and 
formality,  but  as  senior  Senator,  we  tiu*n  to  you  now. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Thank  you  very  much,  and  I  am  glad  to  be 
here  with  Senator  Harkin,  my  colleague,  to  introduce  Bob  Pratt  to 
the  committee.  I  have  not  known  Bob  Pratt  as  long  as  Senator  Har- 
kin has,  but  I  have  known  him  through  my  work  on  the  Sub- 
committee on  Administrative  Oversight  where  we  worked  on  legis- 
lation together  going  back  probably  12  years.  And  probably  the 
most  notable  interaction  I  had  with  him  was  in  1990.  At  that  time 
I  served  under  appointment  from  the  Chief  Justice  to  the  Federal 
Court  Study  Committee,  and  he  testified  before  that  committee  on 
Federal  court  jurisdiction. 

We  worked  on  different  issues  together,  including  the  protection 
of  the  disabled.  We  also  worked  together  on  reauthorizing  the 
Equal  Access  to  Justice  Act,  which  is  an  area  that  I  have  taken  a 
leadership  role  in. 

Many  interested  lowans  have  contacted  me  regarding  his  nomi- 
nation. It  is  not  often  that  I  find  such  bipartisan  support  for  a 
nominee.  But  I  can  say  that  among  all  those  interested  persons,  no 
one  has  had  anjrthing  negative  to  say  about  Bob  Pratt.  Everyone 
that  I  have  heard  from  has  endorsed  him  for  this  position,  includ- 
ing Republican  nominated  judges  back  in  my  State.  So  the  people 
that  work  with  him  and  know  him  best  are  united  in  their  strong 
support  for  his  nomination. 

This  goes  back  to  a  period  of  time  last  summer  when  Senator 
Harkin  had  noted  his  interest  in  having  the  White  House  appoint 
Mr.  Pratt,  through  the  fall,  and  then  during  that  period  of  time 
when  there  was  not  a  movement  of  judges  out  of  this  committee, 
and  then  continuing  through  this  January  and  February.  I  have 
had  lawyers  and  judges  who  are  Republicans  who  have  told  me~ 
and  they  are  people  who  would  not  have  told  me  if  they  were  not 
sincerely  backing  the  quality  of  person  that  Bob  Pratt  is.  So  I  as 
a  Republican  can  verify  what  Senator  Harkin  has  said  about  the 
bipartisan  support  for  this  nominee. 

Now,  Bob  has  had  a  distinguished  and  varied  legal  career.  He 
practiced  law  for  24  years  before  State  and  Federal  courts  and  ad- 
ministrative agencies.  He  is  a  small  business  person,  having  start- 
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ed  his  own  law  practice  in  1985.  So  he  has  a  good  grass-roots  un- 
derstanding of  the  problems  confronting  everyday  people. 

Bob  has  spent  much  of  his  time  and  his  practice  helping  those 
who  are  less  fortunate,  and  he  has  been  given  the  ABA's  Pro  Bono 
Award  as  far  back  as  1984. 

I  am  glad  to  see  Bob's  family  here.  I  have  had  a  chance  to  meet 
them  because  they  showed  me  how  proud  they  are  of  their  father 
being  appointed  to  this  position.  And  we  know  how  edl  important 
it  is  to  have  family  support  for  public  service. 

So,  Mr.  Chairman,  I  look  forward  to  his  presentation  before  the 
committee  today,  and  I  am  happy  to  be  here  with  Senator  Harkin 
supporting  the  nomination. 

The  Chairman.  Well,  thank  you  so  much.  Mr.  Pratt  has  to  be 
very  gratified  to  have  you  two  fine  Senators  here  speaking  on  his 
behalf.  We  appreciate  your  giving  us  the  advice  that  you  have,  and 
we  appreciate — Senator  Grassley  is  going  to  stay,  I  think,  but  I 
know  you  are  busy,  Senator  Harkin.  We  will  let  you  go  at  this 
time. 

Senator  Harkin.  Thank  you,  Mr.  Chairman. 

The  Chairman.  So  if  we  could  have  the  four  nominees  take  their 
place  at  the  table:  Donald  M.  Middlebrooks  of  Florida,  Jeffrey  T. 
Miller  of  California,  Robert  W.  Pratt  of  Iowa,  and  Margaret  M. 
Morrow  of  CaUfomia,  in  that  order  from  our  left,  your  right,  if  we 
could  do  that. 

If  we  could  have  you  all  stand  and  raise  your  right  arms.  Do  you 
swear  the  testimony  you  shall  give  in  this  hearing  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  Cjod? 

Mr.  Middlebrooks.  I  do. 

Judge  Miller.  I  do. 

Mr.  Pratt.  I  do. 

Ms.  Morrow.  I  do. 

The  Chairman.  Well,  we  welcome  all  four  of  you  here.  We  con- 
gratulate you  on  the  confidence  that  the  administration  has  in  you 
to  recommend  you  for  these  very  important  positions  at  this  time. 
And  if  any  of  you  have  any  opening  statement  you  would  care  to 
make,  please  do  so  at  this  time,  and  I  hope  you  will  introduce 
members  of  your  family.  We  will  start  with  you  first,  Mr. 
Middlebrooks. 

Judge  Miller.  Senator,  I  think  the  two  of  us  got  switched  here. 
I  am  Judge  Miller. 

The  Chairman.  Excuse  me.  Fine.  Just  stay  there,  and  we  will 
start  with  you  and  then  go  right  across  the  table.  I  am  sorry.  I  got 
you  mixed  up  myself.  Go  ahead. 

TESTIMONY  OF  HON.  JEFFREY  T.  MILLER,  OF  CALIFORNIA,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF 
CALIFORNIA 

Judge  Miller.  Thank  you  very  much.  I  am  honored  to  be  here 
today,  and  I  would  like  to  introduce  to  the  committee  my  family 
who  is  here  with  me:  my  wife,  Jada. 

The  Chairman.  Good  to  have  you  here. 

Judge  Miller.  My  kids:  my  son,  Tyson;  my  daughter,  Dana;  and 
my  court  reporter  of  many  years,  Debra  Henson. 
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The  Chairman.  Great.  Very  pleased  to  have  you  with  us.  Would 
you  care  to  make  any  comments? 

Judge  Miller.  I  have  no  opening  statement.  It  is  just  an  honor 
to  be  here,  Senator.  Thank  you. 

The  Chairman.  It  is  an  honor  to  have  you. 

TESTIMONY  OF  DONALD  M.  MmDLEBROOKS,  OF  FLORTOA,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF 
FLORIDA 

Mr.  MiDDLEBROOKS.  Mr.  Chairman,  I  am  honored  to  be  here.  I 
really  appreciate  Senator  Graham  and  Senator  Mack  coming  with 
me  today. 

My  wife  is  here  with  me,  Vickie,  and  my  children,  Amanda  and 
Jack;  and  one  of  my  law  partners,  Joe  Klock,  also  came  up  from 
Miami  today. 

The  Chairman.  Well,  we  welcome  all  of  you  here,  and  we  are 
honored  to  have  all  of  you  here. 

Mr.  MiDDLEBROOKS.  And  I  am  ready  for  any  questions. 

The  Chairman.  That  would  be  fine. 

TESTIMONY  OF  ROBERT  W.  PRATT,  OF  IOWA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  IOWA 

Mr.  Pratt.  Senator  Hatch,  I  have  no  opening  statement.  It  is  a 
great  privilege  to  be  able  to  appear  in  front  of  you  and  your  com- 
mittee. 

I  have  my  wife.  Rose  Mary,  and  my  three  children,  Kathleen,  Mi- 
chael, and  Christopher,  all  here.  Aiid  I  have  a  number  of  other 
friends  in  the  audience,  if  I  could  just  for  the  record  read  them. 

The  Chairman.  Sure. 

Mr.  Pratt.  Mary  Acton,  Krista  Pilot,  Nicole  Runge,  Don  Erbach, 
Jeff  Link,  Laura  Hessburg,  and  Dan  Smith.  Thank  you,  Mr.  Chair- 
man. 

The  Chairman.  Are  you  trying  to  overwhelm  the  committee  here? 
[Laughter.] 

Mr.  Pratt.  I  was  tr3dng  to  be  polite. 

The  Chairman.  I  tlunk  you  are  very  polite.  We  are  happy  to  have 
you  with  us. 

TESTIMONY  OF  MARGARET  M.  MORROW,  OF  CALIFORNIA,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF 
CALIFORNIA 

Ms.  Morrow.  Senator,  I  have  with  me  only  my  husband,  Paul 
Boland,  from  California.  I  would  like  to  say  in  opening  that  I  ap- 
preciate very  much  the  opportunity  to  appear  before  the  committee 
today  and  to  personally  apologize  to  each  and  every  member  of  the 
committee  for  my  failure  to  provide  certain  documents  that  were 
called  for  by  question  12  in  the  questionnaire.  I  look  forward  to  an- 
swering any  questions  that  the  committee  may  have  regarding  that 
oversight. 

The  Chairman.  Well,  thank  you.  From  what  I  hear  about  your 
husband,  that  is  bringing  plenty  with  you.  That  is  all  I  can  say. 

Let  me  just  say  this,  Ms.  Morrow.  As  you  know,  this  is  your  sec- 
ond visit  before  the  committee.  I  know  you  must  feel  this  is  some- 
what odd.  However,  we  do  have  a  number  of  new  members  on  the 
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committee  now,  and  some  of  them  would  like  to  have  the  oppor- 
tunity to  ask  you  a  few  questions.  Moreover,  as  you  know,  as  you 
mentioned,  there  are  several  articles  that  you  failed  to  provide  the 
committee  in  your  initial  response  to  our  questionnaire  last  Con- 
gress. , 

Now,  I  have  read  your  letter  explaining  how  and  why  this  over- 
sight occurred,  and  I  do  not  question  your  letter.  However,  I  am 
sure  you  can  understand  Senators  having  some  concern  where  you 
have  a  nominee  for  a  lifetime  appointment  failing  to  provide  the 
committee  with  the  complete  record  of  her  writings,  even  if  this 
oversight  was  entirely  unintentional,  which  I  accept  it  was. 

In  light  of  the  fact  that  some  of  your  published  materials,  includ- 
ing some  of  those  in  your  followup  submission,  appear  to  raise 
questions  implicating  the  role  of  courts  and  the  law,  we  will  have 
some  more  questions  that  we  will  just  have  to  ask.  So  I  think  per- 
haps the  best  way  to  proceed,  if  it  is  all  right  with  you,  is  to  go 
to  Messrs.  Middlebrooks,  Miller,  and  Pratt  first,  and  then  we  will 
proceed  to  you  in  the  end.  Is  that  OK? 

Ms.  Morrow.  Certainly. 

QUESTIONING  BY  CHAIRMAN  HATCH 

The  Chairman.  OK.  Let  me  just  ask  the  three  of  you  the  same 
questions,  and  we  will  just  go  from  your  right  to  left.  Are  you  com- 
mitted to  following  the  Supreme  Court  precedents  and  the  rulings 
of  the  Federal  circuit  court  of  appeals  for  your  districts  faithfully 
and  giving  them  full  force  and  effect? 

Judge  Miller.  Yes,  Senator. 

Mr.  Pratt.  Yes,  Mr.  Chairman. 

Mr.  Middlebrooks.  Yes,  Mr.  Chairman. 

The  Chairman.  What  would  you  do  if  you  believed  the  Supreme 
Court  or  the  court  of  appeals  had  seriously  erred  in  rendering  a  de- 
cision? Would  you  nevertheless  apply  that  decision  or  your  own 
best  judgment  on  the  merits? 

Judge  Miller.  Mr.  Chairman,  if  I  believe  that  the  Supreme 
Court  had  erred  on  a  particular  matter  of  law,  I  would  still  be  obli- 
gated to  follow  that  law  and  would  do  so. 

Mr.  Middlebrooks.  I  would  follow  the  law  of  the  court  of  ap- 
peals and  the  Supreme  Court. 

The  Chairman.  Regardless  of  your  own  personal  feelings? 

Mr.  Middlebrooks.  Yes,  sir. 

Mr.  Pratt.  I  think  that  is  the  obligation  of  a  Federal  district 
court  judge,  Mr.  Chairman,  is  to  follow  the  dictates  of  both  the 
court  of  appeals  and  the  U.S.  Supreme  Court. 

The  Chairman.  Please  state  in  detail  your  understanding  of  the 
decision  in  Adarand  v.  Pena  and  the  lawfulness  under  the  equal 
protection  clause  of  the  fourteenth  amendment  and  the  Federal 
civil  rights  laws  of  the  use  of  race-,  gender-,  or  national  origin- 
based  preferences  in  such  areas  as  employment  decisions  which 
would  include  hiring,  promotion,  or  layoffs,  college  admissions  and 
scholarship  awards,  and  the  awarding  of  Government  contracts,  in- 
cluding the  standard  to  be  applied  by  a  Federal  court  in  reviewing 
statutes  or  Government  actions  which  create  or  employ  classifica- 
tions based  on  race,  gender,  or  national  origin. 
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Judge  Miller.  Mr.  Chairman,  I  believe  with  the  Adarand  deci- 
sion at  this  point,  it  is  now  the  obUgation  of  the  courts  to  apply  a 
strict  scrutiny  test  and  to  make  sure  that  any  consideration  of  im- 
mutable characteristics  would  be  very,  very  narrowly  confined  to  a 
compelling  governmental  interest  that  has  been  identified. 

Mr.  MiDDLEBROOKS.  I  agree  with  that  description.  Strict  scrutiny 
is  required,  and  there  must  be  a  factual  basis  that  any  race-con- 
scious statute  is  necessary  to  redress  discrimination. 

Mr.  Pratt.  If  I  recall,  in  addition,  Mr.  Chairman,  I  think 
Adarand  required  that  the  remedy  that  the  court  finds — the  tenth 
circuit  in  that  case — be  narrowly  tailored  to  remedy  any  past 
wrong  that  the  court  had  defined  in  order  for  the  remedy  to  be 
granted  by  the  district  court. 

The  Chairman.  OK.  On  your  questionnaires,  each  of  you  state 
that  you  are  or  have  been  a  member  of  the  American  Bar  Associa- 
tion. Do  you  think  it  is  appropriate  for  the  ABA — and  I  am  a  mem- 
ber also,  I  might  add — that  it  is  appropriate  for  the  ABA  to  take 
a  stance  on  controversial  political  issues  such  as  abortion,  capital 
punishment,  affirmative  action,  and — let's  throw  another  wild  one 
in  there — gun  control?  Why  don't  we  start  with  you?  I  am  making 
it  too  easy  for  you  other  two.  You  are  just  agreeing. 

Mr.  Pratt.  I  do  not  think  it  is  appropriate,  Mr.  Chairman.  We 
have  got  enough  problems  in  the  ABA  about  delivering  legal  serv- 
ices without  getting  into  issues  that  reasonable  people  can  and  do 
disagree  that  become  divisive  and  do  not  accomplish  what  the  bar 
association  ought  to  be  about. 

The  Chairman.  OK 

Mr.  MiDDLEBROOKS.  I  do  not  believe  that  all  of  those  positions 
have  been  wise,  and  I  think  they  have  been  divisive  for  the  mem- 
bership. I  guess  I  think  it  is  important  for  the  association  to  speak 
out  for  lawyers  and  to  engage  in  the  debate.  And  so  I  am  not  sure 
I  believe  that  as  a  group  they  should  not  do  it.  As  a  member,  I  wish 
that  some  of  the  decisions  that  they  had  made  had  been  made  dif- 
ferently. 

Judge  Miller.  I  would  join  in  the  remarks  of  these  two  gentle- 
men, Mr.  Chairman,  and  add  that  I  do  not  see  how  it  is  really  fea- 
sible for  a  bar  association  to  speak  with  one  voice  on  behalf  of  all 
of  its  members. 

The  Chairman.  How  do  you  feel  about  maintaining  a  member- 
ship in  the  ABA  after  you  become  judges  and  are  expected  to  have 
complete  impartiality  on  these  issues,  or  at  least  expected  to  follow 
the  precedents  of  your  circuit  or  of  the  Supreme  Court?  Do  you 
want  to  start? 

Mr.  MiDDLEBROOKS.  I  would  like  to  continue  to  be  able  to  be  a 
member  of  the  ABA,  as  I  have  been  proud  of  being  a  lawyer.  I  hope 
that  the  ABA  exercises  some  discretion  in  terms  of  some  of  the  po- 
sitions it  takes  so  that  they  do  not  create  a  situation  that  makes 
it  impossible  for  judges  to  be  members. 

Judge  Miller.  I  would  join  in  the  views  of  Mr.  Middlebrooks, 
Mr.  Chairman.  I  am  no  longer  a  member  of  the  American  Bar  As- 
sociation and  have  not  been  since  I  have  been  on  the  bench  for  the 
last  10  years. 

The  Chairman.  I  see. 
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Mr.  Pratt.  Mr.  Chairman,  I  have  been  a  member  of  the  ABA  for 
24  years.  I  would  hke  to  continue.  I  think  the  ABA  does  a  lot  of 
good.  In  particular,  its  schools  for  appellate  judging  and  continuing 
legal  education  courses,  its  involvement  in  the  funding  of  legal 
services  pro  bono  projects,  I  think  the  value  of  the  organized  bar 
certainly  outweighs  any  disagreements  I  may  personally  have  with 
it. 

The  Chairman.  Fine.  My  time  is  up.  Senator  Leahy,  we  will  turn 
to  you. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  Thank  you.  I  dropped  my  membership  in  the 
ABA  when  I  became  a  member  of  this  committee  so  as  not  to  have 
a  conflict  of  interest,  but  I  also  respect  that  others  can  do  otherwise 
and  I  see  no  problem  with  that. 

Mr.  Pratt,  you  are  not  suggesting,  are  you,  that  the  ABA  does 
not  have  a  right  to  say — I  mean,  I  am  not  suggesting  you  have  to 
agree  with  what  the  ABA  says,  but  are  you  sajdng  they  do  not  have 
a  right  to  speak  out? 

Mr.  Pratt.  No,  not  at  all.  I  am  very  active  in  the  Iowa  bar,  for 
instance.  I  am  on  the  board  of  governors  currently,  Senator  Leahy. 
We  have  many  people  who,  because  of  one  or  two  issues,  do  not 
participate  in  the  ABA.  I  think  that  is  bad  for  us  as  a  group.  And 
if  the  ABA  wants  to  do  that,  that  is  fine  with  me. 

Senator  Leahy.  I  have  seen  positions  that  they  have  taken  that 
I  disagreed  with. 

Mr.  Pratt.  Exactly. 

Senator  Leahy.  I  am  not  suggesting  we  all  agree  with  them. 
But 

The  Chairman.  Not  many. 

Senator  Leahy.  Pardon? 

The  Chairman.  Not  many  that  he  disagrees  with.  [Laughter.] 

I  am  only  kidding.  I  apologize.  I  will  give  you  another  10  seconds. 

Senator  Leahy.  I  do  agree  with  them  when  they  say  there  is  a 
judicial  crisis. 

The  Chairman.  I  figured  he  would  find  some  way  of  bringing 
that  up. 

Senator  Leahy.  Because  this  committee  has  so  stalled  the  judi- 
cial process,  but  I  just  thought  I  would  throw  that  in  for  whatever 
it  is  worth. 

The  Chairman.  It  is  hard  for  him  to  hold  that  back. 

Senator  Leahy.  It  is,  but  it  is  only  because  I  love  you.  It  is  sort 
of  hke  when  your  parents  love  you,  Orrin,  you  know,  they  try  to 
lead  you  back  to  the  paths  of  righteousness.  You  believe  in  this  re- 
ligious sort  of  thing,  don't  you? 

The  Chairman.  I  do,  as  a  matter  of  fact.  I  will  try  to  be  led  by 
you. 

Senator  Leahy.  Thank  you. 

Mr.  Miller,  you  are  not  suggesting  that  members  of  the  ABA  do 
not  have  a  right  to  speak  out  if  they  want? 

Judge  Miller.  No,  absolutely  not.  I  just  think  it  is — what  I 
meant  to  imply  is  that  I  think  it  is  very  difficult.  I  have  been  a 
member  of  enough  bar  associations  and  judicial  associations  to 
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know  it  is  a  little  bit  like  attempting  to  herd  cats  if  you  speak  with 
one  voice. 

Senator  Leahy.  I  understand.  I  sometimes  have  the — I  some- 
times— I  find  myself  the  same  thing  with  political  platforms.  I  have 
never  gotten  around  to  reading  one  from  my  party,  State  or  na- 
tional, but  they  always  have  a  right  to  say  whatever  they  want, 
whether  I  agree  with  them  or  not. 

I  would  note  that  here  that  Ms.  Morrow,  Mr.  Miller,  and  Mr. 
Middlebrooks  were  all  found  to  be  well  qualified,  and  Mr.  Pratt 
qualified.  These  are  the  two  highest  ratings  that  ABA  can  give,  and 
you  are  not  in  any  way  feeling  they  should  not  have  stated  that 
you  are  all  qualified  to  be  members  of  the  judiciary,  are  you? 

[No  response]. 

Senator  Leahy.  I  thought  not. 

We  have  heard  a  lot  about  judicial  activism,  and  my  understand- 
ing is  that  a  judicial  activist  is  a  judge  who  does  not  appreciate  the 
inherent  limits  on  judicial  authority  under  the  Constitution  and 
wants  to  legislate  from  the  bench.  And  you  have  written  about  that 
judicial  activism,  each  of  you,  and  I  agree  with  the  answers  you 
gave  in  your  written  responses.  And  do  I  understand  from  the  an- 
swers given  here  already  that  you  do  not  plan  to  legislate  from  the 
bench? 

Judge  Miller.  That  is  correct,  Senator  Leahy. 

Mr.  Middlebrooks.  That  is  correct.  Senator  Leahy, 

Mr.  Pratt.  Yes. 

Senator  Leahy.  Ms.  Morrow. 

Ms.  Morrow.  Absolutely. 

Senator  Leahy.  And  you  understand  the  inherent  limitations  the 
Constitution  places,  especially  for  district  judges? 

Judge  Miller.  Yes,  Senator. 

Mr.  Middlebrooks.  Yes,  Senator. 

Mr.  Pratt.  I  do. 

Senator  Leahy.  Ms.  Morrow. 

Ms.  Morrow.  Yes,  Senator. 

Senator  Leahy.  And  I  fully  agree  also  with  your  answers  you 
gave  earlier  about  if  you  disagree  with  a  Supreme  Court  decision, 
you  are  going  to  have  to  follow  it.  Sometimes  even  the  Congress 
does.  Sometimes  not,  but  you  are  probably  held  to  a  higher  stand- 
ard in  that  regard. 

There  has  been  a  lot  of  attention  paid  to  the  Federal  courts'  in- 
creased case  backlogs.  We  have  a  lot  of — because  we  have  100  va- 
cancies, there  has  been  a  lot  of  people  who  have  had  delays  in 
being  heard. 

What  can  you  do?  You  have  been  litigators.  I  am  thinking  now 
of  the  civil  bench.  Criminal  cases  get  priority,  but  how  do  you  go 
about  working  with  a  docket  backlog?  Let's  start  with  you,  sir. 
California  certainly  has  a 

Judge  Miller.  Yes,  Senator  Leahy.  Thank  you.  We  have  done  an 
awful  lot  in  our  particular  county,  and  I  think  throughout  the  State 
of  California,  to  reduce  trial  court  reduction,  that  is,  delay  reduc- 
tion. We  have  assigned  cases  to  judges  for  all  purposes.  We  have 
independent  calendar  systems  set  up.  We  have  early  detection  of 
cases  amenable  to  alternative  dispute  resolution.   I  believe  that 
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judges  today  are  becoming  much  more  active  in  early  management 
of  cases. 

Also,  it  is  my  observation  that  judges  are  becoming  much  more 
active  at  the  end  game  of  litigation,  if  you  will,  becoming  much 
more  proactive  in,  once  again,  encouraging  alternative  dispute  reso- 
lution in  appropriate  cases,  as  well  as  working  closely  with  the  at- 
torneys on  those  cases  that  will  go  to  trial  to  reduce  trial  estimates, 
to  keep  trial  dates  firm,  and  I  think  with  those  measures  we  have 
seen  quite  a  bit  of  improvement.  And  I  would,  if  confirmed,  attempt 
to  influence  or  at  least  encourage  the  district  court  to  do  the  same. 

Senator  Leahy.  Mr.  Middlebrooks. 

Mr.  Middlebrooks.  I  agree  with  Judge  Miller.  The  southern  dis- 
trict is  a  very  busy  district.  It  has  a  heavy  caseload,  and,  of  course, 
the  criminal  caseload  comes  first.  I  think  early  involvement  by  the 
court  in  setting  schedules  and  then  sticking  to  the  schedules,  cou- 
pled with  mediation,  can  go  a  long  way  toward  moving  the  civil 
caseload. 

Mr.  Pratt.  Senator,  I  think  in  addition  to  the  ADR  and  the  other 
things  that  Judge  Miller  and  Mr.  Middlebrooks  mentioned,  in  the 
Southern  District  of  Iowa  we  have  two  full-time  magistrates.  The 
magistrates  can  be  very  helpful  in  moving  civil  cases  along  with 
the  discovery,  the  prisoner  litigation,  the  administrative  appeals, 
and  the  rest  of  it  so  as  to  free  up  the  article  III  judges  to  try  the 
civil  cases  that,  you  are  correct,  people  wait  in  line  for  even  in  the 
Southern  District  of  Iowa  months  and  years  to  get  civil  submis- 
sions. 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  The  chairman  and  I 
both  are  concerned  about  this  when  cases  are  delayed  like  that,  be- 
cause having  been  litigators  ourselves,  we  know  how  hard  it  is  to 
put  together  a  trial  3,  4,  5  years  after  the  fact  and  getting  wit- 
nesses in  there. 

The  Chairman.  Thank  you.  Senator  Leahy. 

I  think  Senator  Grassley  was  first  to  arrive,  so  we  will  turn  to 
you,  Senator  Grassley. 

QUESTIONING  BY  SENATOR  GRASSLEY 

Senator  GRASSLEY.  Mr.  Pratt,  we  have  worked  together  on  the 
Equal  Access  to  Justice  Act.  Could  you  give  the  committee  your 
views  of  that  act? 

Mr.  Pratt.  Senator,  I  think  that  the  purpose  of  the  act  was  to 
make  sure  that  a  private  citizen  or  business  could  withstand  the 
scrutiny,  either  administrative  or  legal,  of  a  Federal  agency;  and  if 
it  is  proved  later  that  the  wrong,  that  the  citizen  or  the  business 
was  free  of  error,  that  the  legal  cost  of  defending  itself  ought  to  be 
shifted  from  that  citizen  to  the  Federal  Government.  And  I  have 
been  very  lucky  in  my  practice  because,  unlike  many  lawyers,  I  get 
to  actually  see  the  separation  of  powers  in  action.  I  have  done  a 
lot  of  Social  Security  disability  work,  and  after  the  U.S.  district 
court  or  the  court  of  appeals,  in  my  case  the  eighth  circuit,  pays 
a  claim  that  has  lingered  for  years  and  years  and  that  we  have 
fought  the  Social  Security  Administration  on,  I  am  very  fortunate. 
Senator  Grassley.  I  can  call  my  client  at  home,  and  I  can  say  Judge 
So-and-so  has  just  ordered  Social  Security  to  pay  you  the  benefits 
we  have  been  after  for  years.  And  it  is  always  the  best  feeling  I 
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have  as  a  lawyer  when  the  citizen  says  to  me,  Well,  isn't  Social  Se- 
curity going  to  get  mad  at  that  judge?  That  judge,  of  course,  has 
the  protection  of  lifetime  tenure.  And  then  when  you  can  tell  that 
citizen  that  we  can  shift  the  cost  of  all  of  your  legal  proceedings 
from  your  pocket  to  that  of  the  Government,  and  the  person  that 
will  rule  on  that  application  also  has  the  security  of  lifetime  ten- 
ure, I  think  the  equal  access  to  justice  law.  Senator,  that  you  have 
gotten  extended  and  is  working  fine  for  small  businesses  and  for 
citizens,  I  think  the  limitation  on — it  has  been  raised  from  $1  mil- 
lion. The  plaintiff  who  brings  the  action  must  have  a  net  value 
worth  less  than  $2  million.  All  of  my  clients  have  qualified  under 
that. 

But  I  think  it  is  working  fine.  Senator  Grassley. 

Senator  Grassley.  What  experiences,  if  any,  have  you  had  with 
alternative  dispute  resolution?  And  how  would  you  see  it  working 
in  your  job  as  a  Federal  judge? 

Mr.  Pratt.  I  have  not  had  any  hands-on  experience  with  ADR 
in  the  Federal  system.  Senator.  I  know  that  our  current  practice 
in  the  southern  district  is  to  let  the  magistrates  work  as  mediators 
or  settlement  facilitators.  In  the  district  court,  the  State  District 
Court  of  Polk  County,  which  is  the  county  in  which  Des  Moines 
sits,  we  have  an  annexed  ADR  program  that  works  well  in  our  ad- 
ministrative agency  that  handles  disputed  workers'  compensation 
matters.  We  have  a  mediation  system  that  is  akin  to  ADR.  The 
president  of  our  bar  association  current  is  a  big  proponent  of  ADR. 
I  think  we  should  do  all  we  can  to  encourage  the  use  of  ADR. 

Senator  GRASSLEY.  You  defended  a  case  involving  the  sixth 
amendment  right  to  speedy  trial.  At  the  time  the  sixth  amendment 
was  strictly  applied  to  preconviction  delays.  The  U.S.  Supreme 
Court  had  only  applied  the  sixth  amendment  to  grant  relief  for  pre- 
trial delays,  and  the  eighth  circuit  had  held  that  a  speedy  trial 
right  did  not  apply  to  delays  between  conviction  and  sentencing. 

Against  that  precedent,  you  sought  to  extend  sixth  amendment 
protections  to  postconviction  delays.  The  Iowa  Supreme  Court  de- 
nied the  relief,  and  I  just  thought  you  should  have  an  opportunity 
to  explain  your  position  on  that. 

Mr.  Pratt.  Your  Honor,  I  was  appointed — or.  Senator,  I  was  ap- 
pointed to  represent  an  accused  person. 

Senator  GRASSLEY.  Sounds  good. 

Mr.  Pratt.  I  felt  that  within  the  bounds  of  what  my  obligation 
to  both  the  client  and  the  court  was,  that  is,  to  be  a  zealous  advo- 
cate, that  this  person — if  I  can  just  briefly  describe  the  facts,  this 
person  had  been  convicted  of  shoplifting.  It  got  appealed  to  the 
Iowa  Supreme  Court.  It  was  affirmed.  It  came  back.  The  final  order 
we  have  in  Iowa  is  called  the  procedendo  the  Supreme  Court  is- 
sues. 

The  clerk's  office  in  Polk  County  lost  the  procedendo,  as  did  the 
Polk  County  Attorney's  Office.  A  year  and  a  half  later,  the  woman 
got  arrested  for  shoplifting  again.  I  was  appointed  to  represent  her. 
They  were  sentencing  her  on  the  old  charge.  I  argued  that  the  sixth 
amendment  not  only  entailed  the  right  to  a  speedy  trial,  but  a  right 
to  a  speedy  judgment.  I  felt  it  was  my  legal  obligation  and  my  ethi- 
cal obligation  to  raise  that  issue  even  though  it  was  rejected  both 
by  the  district  court  and  the  Iowa  Supreme  Court. 
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I  think  the  proudest  moment  of  my  lawyering  career,  Senator 
Grassley,  is  when  I  have  been  able  to  defend  the  liberty  of  a  fellow 
citizen,  and  that  is  what  I  was  trying  to  do,  albeit  unsuccessfully 
in  that  case.  I  still  would  do  the  same  thing  today. 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator  Grassley. 

Senator  Sessions,  we  will  turn  to  you,  and  then  Senator  Ashcroft 
and  then  Senator  Thurmond. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Thank  you,  Mr.  Chairman. 

Mr.  Pratt,  with  regard  to  that  case  on  the  speedy  trial,  were  you 
compensated  by  the  State  to  do  that? 

Mr.  Pratt.  I  was. 

Senator  SESSIONS.  Sometimes  I  think  we  forget,  particularly  law 
school  and  lawyers,  that  when  we  go  through  a  process  that  may 
not  have  a  good  chance  of  success,  extraordinary  costs  and  delays 
get  imposed,  and  I  think  that  is  important.  Also,  Senator  Leahy 
raised  the  issues  of  management. 

Judge  Miller,  I  believe  that  a  Federal  judge  and  any  judge  has 
a  duty  to  manage  the  cases  in  his  court  effectively.  Do  you  know 
how  you  stack  up  statistically  with  the  other  judges  in  your  area 
there?  Do  you  feel  like  you  are  competitive  with  them  in  terms  of 
managing  your  caseload? 

Judge  Miller.  Senator,  I  think  I  am  holding  my  own  and  have 
been  doing  so  for  a  while.  We  do  keep  statistics  for  our  court,  not 
so  much  as  report  cards  and  to  compare  against  one  another,  but 
just  to  make  siu"e  that  we  are  keeping  cases  moving,  that  we  know 
what  our  caseload  is.  We  do  have  some  guidelines  that  we  like  to 
meet.  We  are  successful  in  resolving  80  percent  of  all  civil  cases 
filed  within  1  year  of  the  date  of  filing,  approximately  90  percent 
within  16  months,  and  virtually  100  percent— excuse  me,  18 
months,  and  virtually  100  percent  within  2  years.  So  we  are  very 
sensitive  to  that. 

Senator  Sessions.  I  just  think  that  is  important  for  everybody. 
It  is  the  taxpayers'  money.  You  have  been  lawyers  when  judges  can 
rule  on  summary  judgments.  Everybody  benefits  if  they  go  on  and 
rule  and  get  the  case  so  they  can  appeal  or  not  appeal  and  get  the 
cases  going  forward. 

Judge  Miller,  I  think  it  is  worth  noting  that  the  ninth  circuit, 
which  has  been  pretty  much  identified  as  the  most  liberal  circuit 
in  the  country,  has  consistently  had  its  cases  reversed  by  the  U.S. 
Supreme  Court  in  rather  high  numbers,  and  mostly  I  think  in 
criminal  law  cases,  but  other  cases,  too. 

You  try  criminal  cases  today  in  your  court? 

Judge  Miller.  No,  I  do  not.  Senator.  It  is  virtually  100  percent 
civil.  I  have  tried  criminal  cases,  however,  in  the  past. 

Senator  Sessions.  But  you  have  had  experience  as  a  crimi- 
nal  

Judge  Miller.  Yes,  Senator. 

Senator  SESSIONS.  Working  in  the  Attorney  General's  Office. 

Judge  Miller.  Yes,  I  have,  both  in  the  Attorney  General's  Office 
and  as  a  superior  court  judge. 
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Senator  SESSIONS.  Well,  I  guess  I  just  want  to  say,  as  a  prosecu- 
tor, routinely  when  you — in  Alabama  Federal  court,  when  you  are 
trying  cases  with  the  opposing  defense  attorneys,  they  cite  cases, 
and  it  is  routinely  the  most  favorable  cases  to  the  defense  coming 
out  of  the  ninth  circuit.  And  I  think  when  you  have  cases  like  O.J. 
Simpson  that  take  so  long,  it  undermines  public  respect. 

Do  you  have  any  sense  that  that  case,  for  example,  could  have 
been  managed  better  and  moved  along  more  rapidly? 

Judge  Miller.  Well,  I  think  the  Simpson  case.  Senator,  has 
given  us  all  a  pause  for  concern,  and  we  realize  that  the  image  of 
the  court  or  the  courts  generally  may  have  been  affected  in  Califor- 
nia. We  certainly  have  undertaken  through  the  California  Judicial 
Council  to  address  some  of  the  issues  that  were  raised  as  a  result 
of  the  Simpson  case. 

Senator  Sessions.  I  saw  one  of  the  national  commentators  make 
the  point  that  the  State  court  judges  in  California  allow  the  law- 
yers much  more  liberty  than  they  allow  them  in  Federal  court.  And 
that  is  one  reason  the  cases  take  so  long  and  jury  selections  take 
weeks,  and  months  even. 

Do  you  believe  a  judge  should  take  control  of  his  court,  manage 
that  court,  and  is  responsible  for  ensuring  that  the  time  before  that 
jury  is  well  managed? 

Judge  Miller.  Absolutely.  Absolutely,  within  the  confines  of,  ob- 
viously, providing  justice  and  doing  as  much  as  he  or  she  can  to 
enhance  the  image  of  the  courts  with  jurors,  witnesses,  parties,  and 
attorneys. 

Senator  Sessions.  Mr.  Pratt,  I  appreciate  your  comments  on  the 
ABA.  I  do  not  agree  with  some  of  those  positions,  and  I  think  it 
is  disturbing  for  it  to  be  the  official  position  of  my  American  Bar 
Association,  of  which  I  am  a  member.  And  I  think  all  of  you,  I  ap- 
preciate your  comments  on  that.  I  think  it  undermines  the  breadth 
of  the  bar  association  and  its  ability  to  represent  lawyers  in  their 
serious  legal  business.  And  I  respect  that. 

Let  me  ask  you,  you  have  had  no  criminal  experience.  Is  that 
right,  Mr.  Pratt? 

Mr.  Pratt.  No.  I  have  tried  criminal  cases.  I  have  not  tried 
criminal  cases  for  a  long  time.  The  last  criminal  case.  Senator,  I 
tried  to  verdict  was  in  1978.  But  I  have  probably  tried  30  cases  to 
verdict,  criminal. 

Senator  Sessions.  Before  a  jury? 

Mr.  Pratt.  Yes. 

Senator  Sessions.  The  biggest  part  of  your  practice  has  been  in 
the  administrative  area. 

Mr.  Pratt.  It  has. 

Senator  Sessions.  And  you  have  done  rather  well.  I  notice  that 
you  handle  a — you  do  a  practice  for  Social  Security  primarily.  Is 
that  right? 

Mr.  Pratt.  I  have  a  lot  of  Social  Security  disability  claimants, 
yes. 

Senator  Sessions.  Do  you  advertise  on  TV  like  some  do? 

Mr.  Pratt.  We  do  not  advertise  on  TV  in  Iowa.  There  is  almost 
no  lawyer  advertising  in  Iowa. 

Senator  Sessions.  Your  income  has  gone  well  from  that.  I  believe 
you  have  done  very  well  in  that  practice,  as  I  understand. 
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Let  me  ask  you  this:  Are  you,  as  a  matter  of  policy  and  your  ob- 
servation of  the  Social  Security  disability  system,  happy  with  the 
speed  with  which  those  cases  get  ruled  on  and  disability  claimants 
get  their  verdicts  one  way  or  the  other? 

Mr.  Pratt.  No. 

Senator  Sessions.  And  the  longer  it  delays,  the  bigger  the  fee 
the  lawyer  gets,  and  the  longer  that  claimant  has  to  suffer? 

Mr.  Pratt.  Well,  that  is  not  really  true.  Senator,  because  the 
Congress  amended  the  fee  statute  to  really  prohibit — I  mean,  a 
part  of  what  you  say  is  true,  but  as  most  things,  it  is  more  complex 
than  that.  They  amended  the  fee  statute.  It  used  to  be  that  you 
could  charge  an  unlimited  amount  so  long  as  it  was  OlCd  by  the 
presiding  administrative  law  judge,  or  if  you  were  in  U.S.  district 
court,  the  presiding  U.S.  district  judge. 

In  1991,  effective  July  1,  1991,  they  amended  the  statute  to  say 
we  do  not  want  judges  involved  in  fee-setting  anymore.  This  is  at 
the  administrative  level.  So  as  long  as  you  got  your  fee  contract  ap- 
proved by  some  official  of  the  administration  or  the  judge,  a  lawyer 
could  charge  25  percent  of  past-due  benefits  or  $4,000,  whichever 
amount  is  less.  So  that  took  away  the  incentive  for  the  lawyer — 
and  I  think 

Senator  SESSIONS.  I  did  not  know  it  had  been  capped  at  $4,000. 

Mr.  Pratt.  It  has,  and  it  is  supposed  to  have  an  inflation  kicker, 
but  it  has  not  been  changed  since  1991.  But  you  are  correct.  The 
longer  those  go  on  with  no  disposition,  the  harder  it  is  on  the  client 
who,  as  you  say,  does  not  know  yes  or  no  or  up  or  down  about  his 
or  her  benefits. 

Senator  SESSIONS.  I  am  sorry,  Mr.  Chairman.  I  have  gone  over. 

The  Chairman.  All  right. 

Senator  Ashcroft,  we  will  turn  to  you. 

QUESTIONING  BY  SENATOR  ASHCROFT 

Senator  AsHCROFT.  Thank  you  very  much,  Mr.  Chairman.  I  am 
pleased  to  have  this  opportunity  to  interact  with  these  individuals 
who  are  offering  themselves  for  service  on  the  Federal  bench. 

If  I  might.  Judge  Miller,  you  are  no  longer  a  member  of  the 
American  Bar  Association.  Is  that  your  testimony? 

Judge  Miller.  Yes,  that  is  correct.  Senator. 

Senator  Ashcroft.  And  you  ceased  to  be  a  member  when  you 
joined  the  bench.  Is  that  it? 

Judge  Miller.  No.  I  believe  I  ceased  to  be  a  member  even  before 
that.  I  was  intermittently  a  member  of  the  American  Bar  Associa- 
tion during  the  time  I  practiced. 

Senator  AsHCROFT.  Did  you  receive  some  sort  of  clearance  from 
the  ABA  in  terms  of  your  nomination  process  for  this  opportunity? 

Judge  Miller.  As  I  understand  it,  Senator,  yes. 

Senator  AsHCROFT.  Were  you  interviewed  or 

Judge  Miller.  Yes,  I  was. 

Senator  Ashcroft.  In  the  interviews  by  the  American  Bar  Asso- 
ciation, did  they  at  any  time  ask  you  about  your  position  on  the 
death  penalty? 

Judge  Miller.  Not  that  I  recall.  Senator. 

Senator  ASHCROFT.  Did  they  ask  you  about  other  issues  which 
have  become  focal  points  in  the  policy  agenda  of  the  ABA? 
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Judge  Miller.  No,  sir,  not  that  I  recall.  Senator. 

Senator  Ashcroft.  What  kinds  of  questions  did  they  ask  you? 

Judge  Miller.  The  questions  I  was  asked — and  as  I  recall,  it  was 
not  an  extremely  lengthy  interview — was  giving  me  an  opportunity 
to  respond  to  any  comments  that  had  been  received  by  the  Amer- 
ican Bar  Association.  I  believe  I  was  not  asked  to  respond  to  any 
negative  comments  that  had  been  received  by  the  ABA.  I  was 
asked  general  questions  relating  to  the  management  of  cases,  my 
experience  on  the  court,  as  well  as  with  the  Department  of  Justice 
before  then,  Senator. 

Senator  Ashcroft.  So  in  your  case,  the  ABA  was  not  seeking  to 
promote  a  particular  policy  or  policy  view  based  on  the  nature  of 
the  interview  that  you  had  with  them? 

Judge  Miller.  Absolutely  not.  Senator. 

Senator  Ashcroft.  Mr.  Middlebrooks,  does  that  comport  with 
your  experience  in  terms  of  the  nomination  process? 

Mr.  Middlebrooks.  Yes,  Senator.  The  questions  were  directed 
towards  how  you  would  administer  a  trial,  judicial  temperament, 
my  experience.  There  were  no  questions  about  really  any  political 
views. 

Senator  ASHCROFT.  The  recent  pronouncements  by  the  ABA  indi- 
cate that  they  have  real  reservations  about  whether  or  not  capital 
punishment  is  an  appropriate  component  in  the  arsenal  of  this  cul- 
ture against  the  criminal  element.  Has  an3^hing  in  the  process  of 
their  approval  and  their  relationship  with  you  caused  you  to  be  in- 
fluenced in  terms  of  whether  or  not  you  could  be  a  part  of  the  im- 
position of  that  punishment  as  a  Federal  judge? 

Mr.  Middlebrooks.  No,  Senator.  None  of  the  interview  touched 
on  that  issue,  and  nothing  in  terms  of  the  ABA's  position  with  re- 
gard to  that  issue  has  affected  my  views  or  how  I  would  handle  my 
duties  if  I  were  to  be  confirmed. 

Senator  ASHCROFT.  In  terms  of  that  issue,  capital  punishment,  or 
other  issues,  are  there  any  issues  in  which  you  find  yourself  in  sub- 
stantial disagreement  with  the  law  of  the  United  States  which 
would  make  it  impossible  for  you  to  be  a  completely  impartial  and 
thorough  judge  following  the  full  range  of  opportunities  for  penalty 
and  decisionmaking  that  a  judge  should  otherwise  employ? 

Mr.  Middlebrooks.  No,  sir,  there  is  no  such  issue. 

Senator  ASHCROFT.  Judge  Miller,  are  there  any  issues  that  you 
know  of  related  to  your  own  personal  position  and  the  policy  as  ex- 
pressed in  the  law  of  the  United  States  which  would  keep  you  from 
being  able  to  exercise  the  complete  judgment  and  impose  a  full 
range  of  penalties  that  are  available? 

Judge  Miller.  No,  Senator,  there  are  not. 

Senator  ASHCROFT.  Mr.  Pratt,  may  I  ask  you  to  go  through  this 
sort  of  little  line  of  questioning. 

Mr.  Pratt.  Certainly. 

Senator  Ashcroft.  Does  your  experience  with  the  ABA  and  its 
interrogation  and  rating  of  you  as  a  person  for  this  committee  com- 
port with  testimony  of  the  previous  individuals? 

Mr.  Pratt.  It  does. 

Senator  ASHCROFT.  Are  there  items,  say  capital  punishment  or 
others,  that  are  a  part  of  the  law  of  the  United  States  with  which 
you  disagree  as  a  policy  matter  which  would  make  it  difficult  for 
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you  to  act  as  a  representative  of  the  people  in  imposing  a  full  range 
of  penalties  or  otherwise  deciding  cases  fairly  as  a  judge? 

Mr.  Pratt.  No. 

Senator  ASHCROFT.  One  of  the  unhappy,  in  some  respects,  re- 
sponsibilities of  the  judiciary  has  turned  out  to  be — not  responsibil- 
ity, but  activities  of  the  judiciary  has  been  to  set  aside  the  wrill  of 
the  people  in  a  number  of  cases  recently.  Structural  injunctions 
seem  to  have  gained  a  sort  of  currency  in  the  1960's.  At  what  point 
is  it  appropriate  for  the  express  will  of  the  people,  either  through 
their  legislature  or  through  referendum,  is  it  appropriate  for  a  sin- 
gle district  judge  to  set  aside  the  will  of  the  people  that  has  been 
expressed  in  a  law  duly  enacted  by  the  legislature  or  properly  en- 
acted as  a  result  of  referendum?  Judge  Miller. 

Judge  Miller.  Senator,  that  should  be  done  only  in  extremely 
rare  cases  and  where  the  law  of  the  U.S.  Supreme  Court  and  Fed- 
eral appellate  law  would  dictate  such  a  result. 

Senator  ASHCROFT.  Do  you  mean  by  dictate  that  the  law  must  be 
inescapably  clear  that  it  has  to  be  set  aside? 

Judge  Miller.  No,  I  am  not  saying  that,  Senator.  But  where  I 
think  the  will  of  the  people  through  the  democratic  process  can  be 
reasonably  upheld,  citing  Federal  law,  U.S.  Supreme  Court  and 
Federal  appellate  law,  then  that  is  the  task  of  the  court. 

Senator  Ashcroft.  Professor  Fletcher  at  the  Boalt  Hall  Law 
School  at  Berkeley  has  indicated  that  the  illegitimacy  of  judicial  ac- 
tivism may  be  overcome — and  I  quote — "when  the  political  bodies 
that  should  ordinarily  exercise  such  discretion  are  seriously  and 
chronically  in  default." 

Is  it  your  view  that  whenever  the  legislature  has  not  done  what 
the  judiciary  thinks  it  should  do  for  an  extended  period  of  time  that 
they  at  some  point  can  be  found  by  the  judiciary  to  be  seriously 
and  chronically  in  default  and  then  that  the  view  of  the  judiciary 
can  be  substituted  for  the  legislative  inactivity? 

Judge  Miller.  No,  Senator,  that  is  not  my  view. 

Senator  ASHCROFT.  Mr.  Middlebrooks. 

Mr.  Middlebrooks.  No,  Senator.  I  believe  that  undermines  rep- 
resentative democracy  and  violates  separation  of  powers. 

Senator  ASHCROFT.  Mr.  Pratt. 

Mr.  Pratt.  I  agree  with  Judge  Miller  and  Mr.  Middlebrooks. 

Senator  ASHCROFT.  Is  it  your  view  that  the  will  of  the  people  and 
the  consent  of  the  governed  is  only  expressed  when  the  legislature 
acts  rather  than  when  it  does  not  act?  Mr.  Pratt. 

Mr.  Pratt.  I  think  the  only  way  we  have  laws  is  when  the  legis- 
lature passes  them  and  the  Grovemor  signs  them  or  the  Congress 
passes  them  and  the  President  signs  them.  You  cannot  have  a  vac- 
uum where  the — ^you  know,  it  is  not  the  purpose  of — you  know,  in 
our  circuit.  Senator  Ashcroft,  Judge  Arnold  has  the  best  definition 
of  this.  The  role  of  the  judiciary  is  not  to  sally  forth  and  solve  prob- 
lems that  it  sees.  The  judiciary  is  a  passive  branch  of  government. 
We  are  to  solve  problems  that  are  brought  to  us,  not  reach  out  with 
our  own  agenda  to  dictate  what  we  think  is  the  appropriate 
thing 

Senator  ASHCROFT.  But  if  you  are  willing  to  solve  any  problem 
that  is  brought  to  you — I  mean,  people  are  bringing  some  pretty 
significant  problems  to  the  court  and  asking  for  solutions  that  in- 
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volve  extension  of  the  Constitution,  a  striking  of  laws  that  have 
been  enacted  by  legislatures,  or  enacted — so  I  do  not  think  the  defi- 
nition of  passive  is  just  limiting  yourself  to  what  is  brought  to  you. 
Because  if  you  do  enough  stuff,  they  will  bring  anything  to  you.  As 
a  matter  of  fact,  people  are  bringing  more  and  more  to  the  courts. 

Do  you  think,  Mr.  Middlebrooks,  that  the  will  of  the  people  can 
be  reflected  by  inactivity  as  well  as  it  can  by  activity  by  the  legisla- 
ture? 

Mr.  Middlebrooks.  No,  sir,  as  I  understand  the  question,  the 
only  way  I  would  understand  it  would  be  if  the  legislature  acts  and 
passes  a  statute  or  the  initiative  process,  which,  of  course,  is  a  di- 
rect voice  of  the  people.  But  I  may  not  understand  the  question. 

Senator  ASHCROFT.  So  it  could  not  be  the  will  of  the  people  to 
not  do  something?  I  mean,  the  will  of  the  people  always  is  to 
confront  these  situations. 

Professor  Fletcher  seems  to  say  that  there  is  such  a  thing  by  in- 
activity that  could  be  characterized  as  chronic  and  serious  default 
on  the  part  of  the  elected  representatives  of  the  people.  It  seems 
to  me  that  if  the  legislature  is  silent  on  something.  Professor 
Fletcher  says  the  courts  are  eligible  to  correct  it  by  intervening. 

I  am  just  asking  whether  or  not  it  might  be  that  the  expressed 
will  of  the  people  that  they  do  nothing  because  they  think  the  sta- 
tus quo  is  OK.  I  ask  you,  Do  you  share  that  view  that  the  will  of 
the  people  could  be  that  nothing  should  be  done  to  change  the  law 
and  the  status  quo  as  it  now  exists? 

Mr.  Middlebrooks.  As  I  understand  it,  I  agree  with  that.  I  also 
do  not  believe  there  is  any  role  for  the  judiciary  to  step  in  to  some 
sort  of  vacuum,  which  I  thought  was  the  predicate  of  your  question. 

Senator  Ashcroft.  It  is. 

Mr.  Middlebrooks.  I  believe  that  it  is  a  judge's  duty  to  look  at 
the  laws  as  you  pass  them  and  to  apply  those  laws. 

Senator  Ashcroft.  I  appointed  several  hundred  judges  as  Gov- 
ernor, and  I  got  to  where  I  needed  to  ask  every  question  two  or 
three  times  in  order  to  understand  it  myself.  I  have  found  that  if 
I  did  not  do  that,  sometimes  the  robe  had  an  amazing  effect  on  the 
answer. 

The  Chairman.  Senator,  your  time  has  expired. 

Senator  ASHCROFT.  I  will  bet  it  has,  and  I  thank  the  chairman 
for  his  kindness. 

The  Chairman.  I  have  been  very  lenient  here,  but  those  are  very 
good  questions,  by  the  way.  So  I  appreciate  the  questions  you  have 
asked. 

Senator  Thurmond  will  be  our  last  questioner  for  these  three 
judges.  Senator  Thurmond. 

Senator  Thurmond.  Am  I  next? 

The  Chairman.  Yes. 

questioning  by  senator  THURMOND 

Senator  Thurmond.  I  might  just  start  here  with  Ms.  Morrow. 

The  Chairman.  No,  no.  We  are  going  to  reserve  Judge  Morrow, 
Senator,  until  the  end. 

Senator  Thurmond.  I  have  some  questions  for  the  three  gentle- 
men. I  will  just  ask  them  for  the  record. 
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The  Chairman.  Without  objection,  we  wiH  put  those  in  the 
record. 

Are  there  any  other  questions  anybody  wants  to  ask  the  three 
judges?  Then  we  would  hke  to  move  to  Ms.  Morrow. 

[No  response.] 

The  Chairman.  If  there  are  not,  then  we  will  release  the  three 
of  you.  We  congratulate  you  for  these  excellent  nominations,  and 
we  look  forward  to  bringing  you  up  probably  at  the  next  Judiciary 
Committee  markup.  We  commend  you  for  being  willing  to  serve 
and  being  willing  to  give  up  your  practices  and  to  go  into  what 
many  think  is  a  cloistered  existence  and  what  you  may  find  is  a 
cloistered  existence.  So  we  are  grateful  to  have  you  all  here. 

Senator  Leahy.  And  we  hope  the  day  will  come  that  it  will  be 
voted  on  the  floor  where  it  really  counts.  Thank  you. 

The  Chairman.  Well,  I  have  a  feeling  that  Senator  Leahy  will 
continue  to  harp  on  this  until  that  is  done. 

Senator  Leahy.  I  will  mention  it  now  and  then. 

Judge  Miller.  Thank  you,  Mr.  Chairman. 

Mr.  MiDDLEBROOKS.  Thank  you. 

Mr.  Pratt.  Thank  you. 

Senator  Ashcroft.  Mr.  Chairman,  if  I  could  express  my  appre- 
ciation to  these  individuals  for  their  answers  to  the  questions. 

The  Chairman.  We  will. 

Mr.  MiDDLEBROOKS.  Thank  you. 

The  Chairman.  Thank  you.  We  will  let  you  and  your  families  go. 

questioning  by  chairman  hatch 

The  Chairman.  Ms.  Morrow,  you  heard  my  original  questions 
about  following  precedent  of  the  circuit  and  of  the  Supreme  Court, 
the  circuit  that  you  are  in  and  the  Supreme  Court.  If  the  Supreme 
Court  or  court  of  appeals  had  seriously  erred  in  a  decision,  would 
you  substitute  your  own  preference?  And  do  you  have  anjrthing  you 
could  say  that  would  differ  from  what  the  three  prior  judgeship 
nominees  have  said? 

Ms.  Morrow.  Senator,  I  agree  that  the  role  and  the  duty  of  a 
trial  judge  is  to  follow  the  precedent  handed  down  by  the  appellate 
courts  and  by  the  Supreme  Court.  In  my  practice,  much  of  which 
is  in  the  appellate  courts,  I  have  come  to  have  a  very  healthy  re- 
spect for  the  rule  of  precedent,  the  role  of  precedent,  and  I  am  very 
comfortable  with  following  it. 

The  Chairman.  How  would  you  characterize  your  approach  to- 
ward interpreting  the  Constitution  once  you  get  on  the  bench,  or 
even  before? 

Ms.  Morrow.  I  think  my  role  as  a  trial  judge,  were  I  fortunate 
enough  to  be  confirmed,  would  be  to  interpret  the  Constitution  con- 
sistent with  the  interpretations  of  that  document  that  have  been 
handed  down  by  the  U.S.  Supreme  Court  or,  in  the  absence  of  any 
Supreme  Court  precedent,  by  the  courts  of  appeal. 

The  Chairman.  And  what  if  neither  courts  have  set  any  prece- 
dent, how  would  you  interpret  the  Constitution? 

Ms.  Morrow.  I  think  I  would  approach  that  in  this  fashion: 
While  there  might  not  be  a  case  directly  on  point  with  respect  to 
the  issue  that  was  before  me,  I  would  look  for  Supreme  Court 
precedent  and/or  court  of  appeals  precedent  that  was  analogous. 
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and  I  would  attempt  to  decipher  from  that  what  the  Supreme 
Court  would  feel  on  the  question  that  was  before  me,  and  I  would 
attempt  to  apply  that  law  as  I  perceived  the  Supreme  Court  would 
find  it. 

The  Chairman.  And  if  there  were  no  analogous  cases  and  it  was 
a  case  of  first  impression,  how  would  you  interpret  the  Constitu- 
tion? 

Ms.  Morrow.  I  would  attempt  to  interpret  it  consistent  with  the 
intent  of  the  drafters,  as  I  understand  that  intent. 

The  Chairman.  OK.  In  1993,  as  incoming  president  of  the  State 
Bar  of  Cahfomia,  you  stated,  quoting  in  part  Supreme  Court  Jus- 
tice William  Brennan,  "justice  can  only  endure  and  flourish  if  law 
and  legal  institutions  are  'engines  of  change,'  able  to  accommodate 
evolving  patterns  of  life  and  social  interaction  in  this  decade." 

Now,  Justice  Brennan  there  appeared  to  be  suggesting  that  the 
courts  should  be  "an  engine  for  change."  Do  you  agree  with  that? 
And  can  you  cite  any  particular  case  or  area  of  constitutional  doc- 
trine where  you  believe  the  courts  have  been  an  "engine  of 
change"? 

Ms.  Morrow.  Senator,  I  have  to  tell  you  that  until  one  of  your 
staff  members  showed  me  a  copy  of  Justice  Brennan's  Law  Review 
article  from  which  that  quote  was  taken  today,  I  had  never  read 
the  article,  and  I  did  not  know  the  context  in  which  that  quote  was 
being  given.  I  believe,  frankly,  I  found  that  in  "Bartlett's 
Quotations,"  and  I  used  it  in  that  speech  because  the  theme  of  that 
speech  was  that  the  State  Bar  of  California,  as  an  institution,  and 
the  legal  profession  had  to  change  some  of  the  ways  we  did  busi- 
ness. It  had  nothing  to  do  with  changes  in  the  rule  of  law  or 
changes  in  constitutional  interpretation  and  so  forth. 

The  Chairman.  Then  you  would  not  particularly  look  for  any 
case  that  would  be  illustrative  as  an  engine  for  change  in  the  judi- 
ciary? 

Ms.  Morrow.  No,  Senator. 

The  Chairman.  OK  Do  you  think  it  is  ever  appropriate  for 
courts  to  create  new  constitutional  rights  that  are  not  expressly  or 
implicitly  recognized  by  the  text  and  history  of  the  Constitution? 

Ms.  Morrow.  I  think  that  that  is  a  very  difficult  area,  and  I  be- 
lieve that  my  approach,  although  as  a  trial  judge  it  would,  I  hope, 
not  be  my  situation,  my  intent,  or  my  desire  to  find  situations  to 
create  constitutional  rights,  new  constitutional  rights,  I  would  be 
looking  to  the  rights  as  defined  by  the  courts  above  me.  But  basi- 
cally I  think  that  that  is  an  area  where  all  judges  must  be  very 
wary  and  must  be  very  chary  of  announcing  new  rights.  They  must 
always  be  looking  to  the  intent  of  the  constitutional  document  and 
attempting  to  interpret  and  follow  and  declare  that  intent. 

The  Chairman.  At  the  Fourth  Annual  Conference  on  Women  and 
the  Law,  you  gave  a  speech,  later  republished,  in  which  you  said 
that,  "We  should  work  to  infuse  our  perspective  into  the  law." 
What  role  do  you  think  that  a  judge's  personal  views,  perspectives, 
or  experiences  should  have  in  his  or  her  jurisprudence? 

Ms.  Morrow.  I  believe.  Senator,  that  every  individual  who  ulti- 
mately sits  as  a  judge,  at  whatever  level  of  court,  brings  their  own 
personality,  their  own  experience,  and  their  own  life  experiences  to 
their  job  as  a  judge.  But  I  do  not  believe  that  those  views  should — 
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those  experiences  or  their  views  on  any  particular  subjects  should 
consciously  impact  their  decisionmaking.  In  an  ideal  world,  all 
judges  would  decide  all  cases  the  same  because  the  law  would  di- 
rect them  where  to  go. 

The  Chairman.  Well,  later  in  the  same  speech,  you  said,  "The 
law  is  almost  by  definition  on  the  cutting  edge  of  social  thought. 
It  is  a  vehicle  through  which  we  ease  the  transition  fi*om  the  rules 
which  have  always  been  to  the  rules  which  are  to  be." 

Could  you  explain  how  the  law  is  by  definition  on  the  cutting 
edge  of  social  thought?  And  I  presume  that  the  rules  to  which  you 
referred  were  legal  rules,  that  is,  the  law.  Could  you  explain  how 
in  your  view  these  rules  should  be  changed  from  those  which  have 
always  been  to  the  rules  which  are  to  be?  Is  this  something  for  the 
courts  or  for  the  legislature  to  accomplish? 

Ms.  Morrow.  Senator,  let  me  first  place 

The  Chairman.  I  am  not  trying  to  be  picky.  I  am  just  trying  to 
bring  these  things  up  because  they  are  matters  of  great  concern  if 
they  are  meant  one  way  or  the  other,  as  a  matter  of  fact. 

Ms.  Morrow.  I  understand  that  they  are  of  great  concern,  and 
rightly  so. 

Let  me  first  put  that  speech,  if  I  could,  in  some  context.  It  was 
a  1-  to  2-minute  presentation  to  the  State  Bar  Conference  on 
Women  and  the  Law,  and  the  entire  subject  matter  of  the  speech 
was  directed  to  really  the  rules  of  the  profession.  I  was  not  speak- 
ing about  the  rule  of  law  in  that  particular  set  of  remarks.  I  was 
speaking  about  the  rules  of  the  profession,  how  many  hours  law- 
yers are  now  required  to  bill,  how  that  impacts  their  personal  Hves 
as  parents  and,  since  I  was  speaking  to  a  group  of  women,  in  par- 
ticular women  parents  because  they  tend  to  be  the  primary 
caregivers  in  the  home. 

I  was  basically  saying  that  the  legal  profession  needs  to  be  out 
front  on  issues  of  that  nature  and  needs  to  take  a  lead  in  making 
work  conditions  and  emplo)anent  conditions  such  that  two-career 
families  have  an  ability  to  both  earn  a  living  and  be  responsible 
parents  and  have  a  good  family  life  at  home. 

The  Chairman.  Let  me  just  ask  one  more  question,  and  with  the 
consent  of  Senator  Leahy,  we  are  going  to  turn  to  Senator  Thur- 
mond, if  it  will  be  all  right,  because  he  has  to  get  to  his  Armed 
Services  Committee. 

In  February  1983,  in  the  "Los  Angeles  Lawyer"  article,  which  you 
submitted  last  week,  you  appeared  to  take  a  position  to  any  limita- 
tions on  class-action  suits  against  the  Government.  What  are  your 
views  with  regard  to  class-action  suits  against  the  Government? 

Ms.  Morrow.  Senator,  I  think  that  in  the  context  of  the  Legal 
Services  Corporation  and  programs  funded  by  the  Legal  Services 
Corporation,  that  corporation  was  a  congressional  entity.  It  was 
created  by  the  Congress,  and  I  believe  that  the  Congress,  therefore, 
has  the  right  to  place  restrictions  on  the  use  of  its  funds  by  those 
programs. 

The  statement  that  you  quote  and  the  article  that  you  reference 
was  really  as  much  as  anything,  I  think,  a  report  to  my  member- 
ship concerning  the  various  issues  which  had  come  up  during  the 
course  of  that  particular  legislative  session  respecting  the  Lega! 
Services  Corporation,  and  one  of  those,  of  course,  was  should  or 
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should  not  Legal  Services  programs  be  allowed  to  bring  class-action 
lawsuits. 

I  believe  the  article  actually  says  that  some  Members  of  Congress 
think  they  should  not  be  able  to  bring  them  at  all  while  some  be- 
lieve that  there  should  be  some  restrictions  to  eliminate  abuse.  So 
it  was  as  much  as  anything  a  report  respecting  what  the  various 
positions  of  the  Congress  had  been. 

The  Chairman.  Some  would  say  that  these  suits  are  subject  to 
abuse,  these  types  of  suits.  Do  you  agree? 

Ms.  Morrow.  Senator,  I  have  to  say  that  my  involvement  in  the 
Legal  Services  area  has  really  focused  on  the  fact  that  we  have  a 
great  need  in  this  country  to  ensure  that  the  poor  have  access  to 
the  justice  system.  That  is  fundamental  to  our  entire  system  of  jus- 
tice. And  that  has  really  been  my  focus  as  opposed  to  any  of  the, 
shall  I  say,  subsidiary  debates  that  have  gone  on  respecting  the 
Legal  Services  Corporation. 

I  cannot  tell  you,  frankly,  that  I  am  familiar  enough  with  the 
type  of  class  actions  that  are  or  are  not  brought  by  Legal  Services 
programs  to  have  a  view  on  that. 

The  Chairman.  That  is  fine.  We  will  turn  to  Senator  Thurmond 
now  with  the  approval  of  the  rest  of  the  committee. 

QUESTIONING  BY  SENATOR  THURMOND 

Senator  THURMOND.  Mr.  Chairman,  I  would  like  to  thank  all  of 
you  for  allowing  me  to  go  ahead.  I  am  due  in  Armed  Services  in 
about  10  or  12  minutes. 

Ms.  Morrow,  former  Associate  Justice  Lewis  F.  Powell  once  stat- 
ed, and  I  quote,  "As  our  decisions  concern  the  liberty,  the  property, 
and  even  the  lives  of  litigants,  there  can  be  no  thought  of  tomor- 
row's headlines."  Please  share  your  view  of  this  statement  as  brief- 
ly as  you  can. 

Ms.  Morrow.  Senator,  I  am  sorry.  Could  you  possibly  repeat  the 
statement  for  me? 

Senator  Thurt-iond.  Pardon? 

Ms.  Morrow.  Could  you  repeat  the  statement  for  me?  I  am  not 
sure  I  quite  caught  it. 

Senator  Thurmond.  Justice  Powell  once  said,  "As  our  decisions 
concern  the  liberty,  the  property,  and  even  the  lives  of  litigants, 
there  can  be  no  thought  of  tomorrow's  headlines."  Would  you  share 
your  view  of  this  statement  as  it  would  apply  to  you  as  a  Federal 
judge? 

Ms.  Morrow.  I  believe,  Senator,  that 

Senator  Thurmond.  You  can  just  make  it  brief,  all  your  answers, 
as  far  as  I  am  concerned. 

Ms.  Morrow.  I  believe.  Senator,  that  a  judge  must  act,  to  the  ex- 
tent it  is  possible,  without  regard  to  how  his  or  her  decision  will 
be  regarded  in  the  public.  A  judge's  role  is  to  decide  cases  by  look- 
ing to  the  law  and  the  facts  and  applying  that  law  to  the  facts,  re- 
gardless of  how  that  may  be  viewed  by  the  public  and  regardless 
of  his  or  her  views  respecting  the  validity  of  that  law. 

Senator  Thurmond.  As  you  know,  the  sentencing  of  criminal  de- 
fendants in  Federal  court  is  conducted  under  the  Federal  Sentenc- 
ing Guidelines.   Some  argue  that  the  guidelines  do  not  provide 
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enough  flexibility  for  the  sentencing  judge,  and  some  even  say  they 
should  be  abolished. 

What  is  your  view  of  the  Federal  Sentencing  Guidelines  and 
their  application? 

Ms.  Morrow.  My  view,  Senator,  is  that  the  Federal  Sentencing 
Guidelines  have  been  determined  to  be  good  policy  by  the  Congress. 
The  Sentencing  Guidelines  Commission  has  spent  a  great  deal  of 
time  working  to  ensure  that  they  fairly  adjudicate  and  determine 
the  respective  rights  of  the  public  and  the  defendants,  and  I  would 
seek  to  follow  and  apply  them  to  the  very  best  of  my  ability. 

Senator  Thurmond.  As  you  are  probably  aware,  under  the  Fed- 
eral Sentencing  Guidelines  there  exists  a  100-to-l  ratio  for  punish- 
ment of  crack  cocaine  to  powder  cocaine.  Thus,  for  example,  5 
grams  of  crack  cocaine  is  treated  the  same  as  500  grams  of  powder 
cocaine  for  sentencing  purposes  under  the  guidelines. 

Do  you  believe  the  100-to-l  ratio  should  be  maintained  or 
changed?  And  why? 

Ms.  Morrow.  I  believe  that  is  a  decision  completely  within  the 
discretion  and  the  good  judgment  of  the  Congress,  and  I  would  go 
along  with  and  apply  whatever  it  feels  is  appropriate. 

Senator  Thurmond.  Ms.  Morrow,  I  would  like  to  turn  to  civil 
law.  We  hear  that  sometimes  judges  feel  that  it  is  necessary  to  un- 
dertake creative  methods  to  implement  the  remedies  that  they  im- 
pose for  statutory  or  constitutional  violations.  For  example,  I  re- 
cently read  that  a  judge  apparently  intends  to  appoint  an  outside 
official  to  oversee  hiring  in  a  company  that  had  been  found  to  have 
discriminated  against  certain  employees. 

What  is  your  view  of  methods  such  as  this  to  remedy  serious  ille- 
galities? 

Ms.  Morrow.  I  think  they  are  problematic.  Senator,  because 
they  place  the  courts  in  the  position  of  administering,  overseeing, 
managing,  either — in  this  case  it  sounds  like  a  corporation  or  a 
public  entity;  in  other  cases,  it  has  been  prisons.  It  is  not  a  good 
place  for  the  courts  to  be  in. 

Senator  THURMOND.  In  your  relationship  with  the  American  Bar 
Association,  have  you  ever  been  involved  in  any  public  debate  re- 
garding whether  the  ABA  should  take  a  position  on  social  issues? 
And  if  so,  please  explain. 

Ms.  Morrow.  I  do  not  believe  I  have  ever  spoken  publicly  to  that 
issue  in  the  American  Bar  Association  context.  I  can  tell  you  that 
I  have  been  involved  in  many  bar  associations,  most  recently  the 
State  Bar  of  California,  and  as  president  of  that  organization,  I 
came  to  have  a  very  healthy  respect  and  sensitivity  to  the  need  for 
bar  associations  to  take  into  account  whether  or  not  a  particular 
issue  will  be  particularly  divisive  among  their  membership,  how 
that  division  among  the  membership  might  impact  a  view  that  is 
contrary  to  the  one  the  bar  association  ultimately  decides  to  take; 
and,  further,  whether  the  position  of  a  bar  association  on  such  an 
issue  will  really  have  an  impact  on  anyone.  And  I  think  all  of  those 
things  have  to  be  considered  very  carefully  before  bars  decide  to  ar- 
ticulate positions  of  the  type  of  which  you  speak. 

Senator  Thurmond.  The  American  Bar  Association  states  that 
one  of  its  primary  missions  is  to  serve  as  the  national  representa- 
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tive  of  the  legal  profession.  Do  you  believe  the  ABA  has  substan- 
tially achieved  this  goal? 

Ms.  Morrow.  I  think,  Senator,  that  in  many  respects  the  work 
of  the  ABA  is  the  work  of  a  national  organization  representing  law- 
yers. The  work  of  its  substantive  law  sections,  the  work  of  its  judi- 
cial administration  division,  other  activities  in  which  that  bar  asso- 
ciation engages  really  are  the  bread  and  butter  and  the  heart  and 
soul  of  what  a  national  organization  of  lawyers  ought  to  be  about. 

There  are,  obviously — and  they  have  been  touched  upon  by  a 
number  of  individuals  here  today — issues  which  are  not  so  much  at 
the  heart  of  a  bar  association's  work,  and  as  to  those  kinds  of  is- 
sues, I  am  not  sure  it  is  possible  for  any  organization — national, 
State,  or  local — to  speak  as  the  voice  of  all  lawyers. 

Senator  Thurmond.  In  February,  the  American  Bar  Association 
adopted  a  resolution  recommending  that  Federal  and  State  juris- 
dictions stop  imposing  the  death  penalty  until  various  ABA  guide- 
lines are  adopted,  such  as  some  regarding  competence  of  counsel. 
Do  you  agree  with  the  ABA  that  a  moratorium  should  be  placed  on 
the  imposition  of  the  death  penalty? 

Ms.  Morrow.  I  do  not  know  that  it  would  be  appropriate  for  a 
moratorium  to  be  placed  on  the  imposition  of  the  death  penalty. 
Senator.  I  do  believe  that  there  are  certain  issues  surrounding  the 
imposition  of  the  death  penalty  which  require  very  careful  study, 
but  a  moratorium  is  an  entirely  different  thing. 

Senator  THURMOND.  I  will  just  ask  one  more  question.  Ms.  Mor- 
row, you  appear  to  have  been  a  strong  proponent  of  the  availability 
of  legal  services  for  the  poor  over  the  years,  such  as  through  your 
advocacy  for  funding  for  the  Legal  Services  Corporation.  Do  you 
support  mandatory  pro  bono  service  requirements  for  attorneys  as 
one  method  of  providing  legal  services  for  the  poor? 

Ms.  Morrow.  Senator,  that  is  a  debate  that  has  raged  for  many 
years,  as  I  am  sure  you  know,  both  within  the  bar  and  outside  of 
it.  I  am  on  record,  at  least  as  of  a  few  years  ago,  as  sajdng  that 
mandatory  pro  bono  is  probably  not  the  way  to  go  because  lawyers 
who  are  forced  to  represent  clients  usually  do  not  do  a  very  good 
job  representing  those  clients. 

That  having  been  said,  I  think  that  the  crisis  in  legal  services 
for  the  poor  in  this  country  is  sufficiently  bad  that  we  need  to  look 
at  all  different  kinds  of  approaches  to  resolving  that  crisis. 

Senator  Thurmond.  I  have  three  more  questions,  and  I  will  let 
you  answer  those  for  the  record. 

Thank  you  for  your  appearance. 

Ms.  Morrow.  Thank  you,  Senator. 

Senator  Thurmond.  And  I  wish  to  thank  my  colleagues  for  their 
indulgence. 

Senator  AsHCROFT.  [Presiding.! 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  Thank  you,  and  I  was  glad  to  help  you  out. 
Chairman  Thurmond.  Have  a  good  time  at  Armed  Services. 

I  would  note  the  quotes  used  by  Chairman  Hatch  in  his  ques- 
tions to  you  in  the  context  of  you  advocating  changes  in  the  rules 
of  the  legal  profession,  fewer  billable  hours,  services  to  the  poor, 
and  so  on.  They  were  not  advocating  changing  laws. 
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Ms.  Morrow.  That  is  totally  correct.  I  was  focused  on  lawyers, 
their  work  conditions,  and  the  profession. 

Senator  Leahy.  And  I  should  note  that  you  have  communicated 
with  the  committee  in  response  to  the  letter  I  sent  along  with  the 
chairman  to  hear  why  a  couple  of  short  articles  were  inadvertently 
omitted.  And  you  give  a  very  honest  and  sincere  reply.  I  do  not 
envy  you  going  through  more  than  90  boxes  of  records — I  would 
hate  to  have  to  go  back  and  find  all  the  things  that  I  have  written. 

Ms.  Morrow.  It  is  a  daunting  process.  Senator. 

Senator  Leahy.  Well,  I  doubt  very  much  if  I  could  find  them  all 
because  a  lot  of  these  things,  I  have  thrown  copies  away.  They  are 
printed  in  something,  and  I  rarely  keep  those.  I  think  I  would  have 
given  up  long  before  I  got  to  90  boxes. 

I  will  put  in  the  record  your  letter  to  us,  and  I  appreciate  that. 

[The  letters  follow:] 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  February  21,  1997. 
Hon.  Andrew  Fois, 

Assistant  Attorney  General,  Office  of  Legislative  Affairs, 
Department  of  Justice,  Washington,  DC. 
Re  Nomination  of  Margaret  Morrow 

Dear  Mr.  Fois:  As  you  know,  Ms.  Margaret  Morrow  was  originally  nonunated  to 
be  a  United  States  District  Judge  for  the  Central  District  of  California  by  President 
Clinton  on  May  9,  1996,  and  had  her  confirmation  hearing  before  the  Judiciary 
Committee  on  Jime  25,  1996.  Her  nomination  was  favorably  reported  on  June  27, 
1996,  but  her  nomination  was  not  considered  by  the  full  Senate  prior  to  adjourn- 
ment. Ms.  Morrow  was  renominated  for  this  position  on  January  7,  1997,  and  her 
nomination  is  ciurently  pending  before  the  Senate  Judiciary  Committee. 

Recently,  the  Committee  leamad  that  in  her  responses  to  the  Judiciary  Commit- 
tee Questionnaire,  Ms.  Morrow  did  not  identify  that  she  had  published  an  article 
in  the  Los  Angeles  Lawyer  in  1983,  titled  "A  Battle  Far  From  Over."  Question  12 
of  the  public  portion  of  the  Committee  Questionnaire  asks:  "List  all  titles,  publish- 
ers, and  dates  of  books,  articles,  reports,  or  other  published  material  you  have  writ- 
ten or  edited.  Please  supply  one  copy  of  all  published  material  not  readily  available 
to  the  Committee.  .  .  ."  When  Ms.  Morrow  was  renominated  in  January  of  this 
year,  she  advised  the  Committee  in  a  January  6,  1997  letter  that  she  had  "carefully 
reviewed  the  questionnaire  [she]  previously  submitted,"  and  she  again  did  not  iden- 
tify this  article. 

We  hereby  request  a  full  written  explanation  from  Ms.  Morrow  as  to  why  she 
failed  to  disclose  this  information  to  the  Committee  in  her  original  submission  and 
in  her  January  6,  1997  letter.  We  also  request  that  she  provide  as  soon  as  possible 
copies  of  any  articles,  speeches,  or  other  material  she  has  had  published  but  has 
not  disclosed  to  the  Committee. 

If  you  have  any  questions  regarding  this  request,  please  feel  free  to  contact 
Manus  Cooney,  Chief  Counsel,  at  (202)  224-5225,  or  Bruce  Cohen,  Minority  Chief 
Counsel,  at  (202)  224-7703. 
Sincerely, 

Orrin  G.  Hatch, 

Chairman. 
Patrick  J.  Leahy, 
Ranking  Member. 
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Arnold  &  Porter, 
Los  Angeles,  CA,  March  8,  1997. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 
Hon.  Patrick  J.  Leahy, 

Ranking  Minority  Member,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Hatch  and  Senator  Leahy:  This  is  in  response  to  your  letter 
of  February  21,  1997,  asking  that  I  explain  my  failvu-e  to  provide  the  Judiciary  Com- 
mittee with  a  copy  of  a  1983  Los  Angeles  Lawyer  column  authored  by  me  concerning 
the  Legal  Services  Corporation. 

First,  let  me  say  that  I  am  embarrassed  and  deeply  regret  that  I  failed  to  recall, 
and  thus  to  locate,  this  column  and  provide  it  to  the  Committee  at  the  time  I  sub- 
mitted my  Senate  Questionnaire.  The  omission  was  completely  inadvertent,  and  I 
apologize  for  the  oversight. 

In  preparing  my  submission  to  the  Committee,  I  searched  my  own  and  my  firm's 
extant  files  to  find  material  responsive  to  Question  12.  Since  I  believed  these  files 
were  complete,  I  did  not  think  it  was  necessary  to  search  computerized  databases 
or  other  external  sources.  As  it  turns  out,  the  files  available  to  me  were  not  as  com- 
plete as  I  beUeved  them  to  be,  and  consequently  I  failed  to  find  and  provide  certain 
items  responsive  to  Question  12. 

In  searching  for  materials,  I  painstakingly  reviewed  more  than  90  storage  boxes 
of  personal  files  and  made  a  comprehensive  search  of  my  law  firm's  computer 
database  to  identify  speeches  and  articles  written  by  me.  Based  on  that  search,  I 
provided  to  the  Committee  more  than  135  speeches  and  23  columns  (over  700  pages 
of  material  overall).  I  firmly  believed  that  I  had  identified  and  submitted  all  pub- 
lished material  requested  by  the  Committee  and  did  not  think  it  was  necessary  to 
perform  a  search  of  other  computerized  databases. 

A.  Barristers  Columns. 

None  of  the  Baristers  columns  I  wrote  in  the  early  1980s  were  in  my  personal 
or  my  firm's  files.  I  have  since  learned  that  various  of  my  personal  files  from  the 
1970s  and  1980s  were  destroyed  without  my  knowledge  or  consent.  I  believe  that 
any  file  copies  of  the  Barristers  columns  I  would  have  had  were  in  the  materials 
that  were  destroyed.  The  column  about  which  the  Committee  has  inquired  dates 
back  to  1982-83,  when  I  served  as  President  of  the  Los  Angeles  County  Bar  Associa- 
tion Barristers  Section.  One  feature  in  the  Association's  monthly  publication,  the 
Los  Angeles  Lawyer  magazine,  was  the  "Barristers'  Bulletin."  The  Bulletin  con- 
tained news  of  upcoming  Barristers  events,  reports  on  issues  of  interest  to  new  and 
young  lawyers,  and  often  (although  not  necessarily  monthly),  a  column  by  the  Bar- 
risters President. 

At  the  time  this  particular  column  was  written,  I  worked  at  Kadison,  Pfaelzer, 
Woodard,  Quinn  &  Rossi.  Approximately  four  years  later,  in  1987,  nine  of  my  col- 
leagues and  I  left  that  firm  to  form  Quinn,  Kully  and  Morrow.  All  Kadison,  Pfaelzer 
files  belonging  to  Quinn,  Kully  and  Morrow  lawyers  were  delivered  to  our  managing 
partner  for  handling  and  storage.  Given  that  we  were  a  start-up  firm,  and  that  stor- 
age costs  were  high,  he  apparently  determined  to  destroy  files  he  deemed  non-essen- 
tial. Among  the  files  so  discarded  were  my  Barristers  files  and  other  Bar  records. 
The  managing  partner  did  not  speak  with  me  before  ordering  that  the  records  be 
destroyed;  therefore,  I  did  not  know  the  files  had  been  discarded. 

In  addition  to  having  no  hard  copies  of  the  columns,  I  and  my  firm  had  no  com- 
puter record  of  them  either.  Kadison,  Pfaelzer  used  a  Displaywrite  3  word  process- 
ing program,  and  the  columns  I  wrote  for  the  Barristers  Bulletin  were  produced  on 
that  system.  Quinn,  Kully  and  Morrow  utilized  WordPerfect,  a  word  processing  pro- 
gram that  is  not  compatible  with  Displaywrite  3.  Many  archived  Displaj^write  3  files 
were  not  converted  to  Wordperfect  because  we  believed  we  no  longer  had  any  need 
for  them.  Among  these  were  the  computer  disks  containing  documents  generated  in 
connection  with  my  Barristers  presidency. 

When  a  reference  to  the  Legal  Service  Corporation  column  appeared  a  few  weeks 
ago,  I  recalled  that  I  had  written  a  column  as  Barristers  President.  I  went  to  the 
Los  Angeles  County  Law  Library  to  review  the  Los  Angeles  Lawyer  for  1982-83, 
obtained  copies  of  the  columns  I  wrote  during  my  term,  and  enclose  them  with  this 
letter  for  your  files.  I  also  discovered  that  I  had  authored  three  short  news  articles 
which  appeared  in  the  Los  Angeles  Bar  Bulletin  in  1980,  1981  and  1982,  when  I 
was  Vice  President  and  President-Elect  of  the  Barristers  Section.  These  too  are  en- 
closed for  your  review. 

B.  Other  Articles 
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Since  my  earlier  search  failed  to  locate  these  columns,  I  have  now  checked  various 
print  indices  and  computer  databases  to  ensure  that  I  did  not  inadvertently  omit 
other  material  not  in  my  files.  I  have  searched  all  Dialog  files,  ^  the  Legal  Resources 
Index  (both  Lexis  and  Westlaw)  (1980-1997),  Westlaw  Text  &  Periodicals  (1980- 
1997),2  Lexis  Allnews  (1985-1997),  Lexis  All  Abstracts  (1985-1997),  Lexis  Textline 
News  (Router's)  (1980-1997),  Lexis  Law  Reviews  and  Bar  Journals  (1985-1997),  the 
Index  to  Legal  Periodicals  (print  and  computer  database,  1970-1997),  the  Index  to 
California  Legal  Periodicals  (1969-1979),  the  New  York  Times  Personal  Name  Index 
(1975-1989),  the  Los  Angeles  Times  Newspaper  Index  (1974-1984),  and  the  indices 
to  the  California  Lawyer  (1983-1984)  the  California  State  Bar  Journal  (1970-1980), 
the  Los  Angeles  Lawyer  (1978-1984),  and  the  Los  Angeles  Bar  Journal  (1970-1978). 
As  a  result  of  conducting  these  searches,  I  identified  the  following  additional  arti- 
cles, copies  of  which  I  enclose  for  your  files: 

1.  "The  Challenge  To  Lawyers:  A  Commitment  To  Change  Is  Necessary  For  The 
Legal  Profession  To  Survive,"  Los  Angeles  Daily  Journal,  Vol.  106,  p.  S9,  October 
12,  1993.  This  article  is  a  reprint  of  the  speech  I  gave  at  my  installation  as  Presi- 
dent of  the  State  Bar  of  California  October  9,  1993.  A  full  copy  of  that  speech  has 
previously  been  provided  to  the  Committee. 

2.  "Client  Satisfaction:  Our  Main  Goal,"  California  Lawyer,  President's  Message, 
December,  1993.  This  article  is  essentially  identical  to  the  speech  I  gave  on  October 
10,  1993  to  the  Fellows  of  the  American  Bar  Foundation.  A  copy  of  this  speech  was 
earlier  provided  to  the  Committee.  I  believe  I  did  not  earlier  locate  the  published 
version  of  this  speech  because  it  was  the  only  one  of  my  President's  columns  that 
did  not  appear  in  the  California  Bar  Journal.  Prior  to  the  inauguration  of  the  Bar 
Joiunal,  the  State  Bar  contracted  with  the  California  Lawyer  to  include  an  insert 
discussing  State  Bar  business  in  its  monthly  magazine.  This  article  appeared  in  the 
December  1993  insert.  The  State  Bar  severed  its  relationship  with  California  Law- 
yer effective  January  1994,  and  my  President's  columns  were  printed  in  the  Califor- 
nia Bar  Journal  commencing  in  January  1994.  It  is  these  which  I  earlier  provided 
to  the  Committee. 

3.  "State  Bar  Examining  Role  In  Providing  Education,"  Los  Angeles  Daily  Jour- 
nal, Vol.  104,  p.  S30  (State  Bar  Bulletin),  May  20*  1991.  This  piece  discusses  wheth- 
er the  State  Bar  ought  to  be  both  the  agency  regulating  lawyers'  continuing  legal 
education  and  a  certified  provider  of  educational  courses.  I  have  no  recollection  of 
writing  this  article,  but  assume  I  was  asked  to  write  it  because  I  was  a  member 
of  the  State  Bar  Board  of  Grovemors'  Committee  on  Mandatory  Continuing  Legal 
Education. 

4.  "For  The  90's:  Litigation  Or  Conciliation — Education  Is  Key  To  ADR  Becoming 
Accepted  Stratagem,"  Los  Angeles  Daily  Journal,  Vol.  104,  State  Bar  Bulletin,  Sep- 
tember 30,  1991.  Again,  I  have  no  recollection  of  having  authored  my  portion  of  this 
article,  and  have  no  record  of  it  in  my  files.  I  must  assume,  therefore,  that  the  piece 
was  draft-ed  by  staff,  and  edited  by  me  before  publication. 

5.  Press  statement  respecting  the  death  of  former  State  Bar  President,  Samuel 
L.  Williams,  July  29,  1994.  Unbeknownst  to  me,  this  statement  was  apparently 
picked  up  by  the  PR  Newswire  Service. 

6.  The  Recorder,  January  11,  1994,  Letter  to  the  Editor.  This  letter,  signed  by  me 
and  Donald  Fischbach  as  President  of  the  State  Bar  of  California  and  Chair  of  the 
Board  Administration  and  Finance  Committee  respectively,  addresses  perceived  in- 
accuracies in  an  earlier  Recorder  article  concerning  the  possibility  of  an  increase  in 
State  Bar  dues.  This  letter  did  not  appear  in  my  files. 

7.  Los  Angeles  Times,  August  28,  1988,  Letter  to  the  Editor.  This  letter,  signed 
by  me  in  my  capacity  as  President  of  the  Los  Angeles  County  Bar  Association,  re- 
sponded to  an  editorial  earlier  printed  in  the  Times  titled  "Unlovable  Lawyers."  It 
detailed  the  variety  of  pro  bono,  ADR  and  other  community  services  provided  by  the 
Association  at  no  charge  to  the  residents  of  Los  Angeles.  This  article  also  did  not 
appear  in  my  files. 

8.  "The  Games  People  Play  With  Justice:  Sacramento  Impasse  Beggars  Courts 
And  Other  Vital  Services,"  Los  Angeles  Times,  July  27,  1988.  This  Op-Ed  piece  was 
written  by  the  staff  of  the  Los  Angeles  County  Bar  Association,  and  edited  by  me 
before  submission  to  the  Times.  I  concerns  the  necessity  of  a  stable  source  of  state 
funding  for  California's  trial  courts. 


1  Dialog  is  a  comprehensive  collection  of  periodical  indices.  Each  database  in  Dialog  covers  a 
different  period  of  time.  Generally,  however,  Diadog  contains  information  on  periodicals  from 
1985  to  the  present. 

2  The  start  dates  for  the  Westlaw  and  Lexis  indices  Eire  proximate,  since  each  publication  on 
the  database  commences  as  of  a  difTerent  date. 
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With  these  additions,  I  believe  I  have  provided  the  Committee  with  copies  of  all 
published  articles  authored  by  me.  Once  again,  I  apologize  for  not  furnishing  these 
items  with  my  earlier  submission.  My  failure  to  do  so  was  completely  inadvertent, 
and  occurred  despite  the  fact  that  I  conducted  an  exhaustive  search  of  my  files  and 
records. 

C.  Committee  Reports 

Question  No.  12  seeks  "published  writings"  authored  by  me,  including  "books,  ar- 
ticles, reports,  or  other  published  material  [I]  have  written  or  edited."  In  preparing 
my  submission  to  the  Committee,  J  read  the  question  as  calling  upon  me  to  provide 
copies  of  documents  I  had  written  that  had  been  publicly  disseminated.  Based  upon 
the  question  posed,  I  did  not  understand  I  should  provide  the  Committee  with  copies 
Df  internal  reports  that  were  distributed  at  meetings  of  committees  or  boards  of  or- 
ganizations, that  were  not  disseminated  publicly,  and  that  I  did  not  individually  au- 
thor, but  participated  with  others  in  drafting.  Had  I  appreciated  that  the  Commit- 
tee's inquiry  extended  to  such  reports,  I  would  have  readily  provided  them,  and  I 
submit  herewith  all  reports  of  this  type  I  can  presently  locate  after  searching  my 
personal  files  and  checking  with  the  bar  organizations  involved. 

Additionally,  I  submit  a  copy  of  a  speech  I  delivered  Thiu-sday,  February  20,  1997, 
to  the  Los  Angeles  County  Bar  Association,  at  a  luncheon  where  I  received  the 
Shattuck-Price  Award,  the  highest  honor  that  Association  bestows  annually  on  an 
attorney.  I  also  enclose  a  copy  of  a  speech  delivered  Thursday,  March  6,  1997,  to 
a  women  litigators'  conference.  I  will  continue  to  provide  the  Committee  with  copies 
of  speeches  given  and/or  articles  prepared  while  my  nomination  is  pending  before 
the  Senate. 

Once  again,  I  apologize  to  the  Committee  for  my  oversight  in  failing  to  provide 
the  1982-83  columns.  If  there  is  any  further  information  I  can  provide,  please  let 
me  know. 

Very  truly  yours, 

Margaret  M.  Morrow. 

Senator  Leahy.  I  am  really  more  interested  in  your  qualifications 
to  be  U.S.  district  court  judge  than  I  am  about  your  writings.  You 
come  here  with  the  highest  recommendations,  and  certainly  for 
many  professional  standards,  you  carry  the  highest  recommenda- 
tions that  one  can  get.  In  fact,  that  is  probably  why  this  committee 
unanimously  approved  your  nomination  to  the  full  Senate  last 
year,  and  if  you  had  not  been  caught  in  the  stall,  you  would  have 
been  confirmed. 

You  were  primarily  a  civil  litigator  in  the  Federal  and  State  trial 
courts  in  the  first  13  years  of  your  career.  For  the  past  8  years,  you 
have  headed  your  firm's  appellate  department.  You  specialize  in 
appellate  litigation  in  the  Federal  and  State  courts.  You  have  had 
more  experience  than  the  vast  majority  of  those  we  see  before  us 
being  recommend  for  a  district  court  judgeship.  I  can  see  why  all 
Republicans  and  all  Democrats  voted  to  confirm  you  last  time 
around. 

How  would  you  feel  your  experience  as  a  litigator  has  prepared 
you  to  be  in  the  district  court? 

Ms.  Morrow.  Well,  Senator,  as  you  mentioned,  I  have  been  prac- 
ticing law  23  years  or  so,  and  all  of  that  experience  has  been  in 
the  court  system.  I  have  appeared  frequently  in  court.  I  am  famil- 
iar with  all  the  processes.  I  noted  the  answers  of  some  of  my  col- 
leagues earlier  respecting  case  management  and  the  use  of  alter- 
native dispute  resolution. 

Alternative  dispute  resolution  is  something  that  I  have  been  inti- 
mately involved  with  as  a  practitioner  in  addition  to  my  involve- 
ment with  that  subject  as  a  bar  leader.  I  counsel  clients  with  re- 
spect to  alternative  dispute  resolution.  In  fact,  I  counsel  them  to 
try  that  before  they  go  to  court  because  I  think  that  keeping  some 
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of  these  disputes  out  of  the  courts  is  the  best  way  to  resolve  them 
quickly  and  help  the  court  system  at  the  same  time. 

I  am,  I  believe,  completely  familiar  with  what  goes  on  in  a  court- 
room, with  the  appropriate  role  of  a  judge  in  a  courtroom,  particu- 
larly maintaining  control  in  that  courtroom,  treating  all  of  the  peo- 
ple who  come  into  the  courtroom  with  respect  and  dignity  and  cour- 
tesy, and  at  the  same  time  being  very  firm  in  moving  the  cases 
along,  making  decisions  and  giving  good  reasons  and  clear  reasons 
for  those  decisions  so  that  the  parties  can  understand  them  and 
understand  how  they  apply  to  their  particular  dispute. 

So  I  do  believe  that  my  commercial  and  civil  litigation  back- 
ground does  prepare  me  for  this  position. 

Senator  Leahy.  I  appreciate  your  comments,  especially  on  mov- 
ing cases  forward.  I  think  sometimes  cases  take  on  a  life  of  their 
own  when  a  judge  does  not  keep  them  moving  forward.  That  does 
not  mean  you  have  to  take  one  side  or  the  other.  It  means  keeping 
the  trial  going. 

The  thing  I  found  most  frustrating  when  I  tried  cases  was  some- 
body who  just  let  the  same  thing  go  on  and  on  and  on.  At  the  most, 
the  judge  should  say.  We  have  covered  that,  let's  move  on  to  your 
next  point.  And  I  tried  cases  20  years  ago  when  dockets  were  less 
full  than  they  are  today. 

You  have  spoken  of  the  legal  profession  addressing  the  needs  of 
the  poor.  I  recall  the  first  law  firm  I  was  in,  the  senior  partner  in 
that  firm  was  one  of  the  most  conservative  Republicans  I  have  ever 
known — I  am  still  not  quite  sure  why  he  hired  me  directly  out  of 
law  school.  But  one  of  the  first  lectures  he  gave  to  every  new  law- 
yer was:  You  are  going  to  spend  some  time  on  pro  bono  work  for 
people  who  need  you.  And  he  made  it  very  clear — that  included 
himself  being  down  there  Saturday  mornings  and  everything  else. 
It  was  just  drilled  into  us  that  we  did  this.  There  was  no  require- 
ment by  the  bar  for  us  to  do  this.  It  was  not  anything  that  could 
be  considered  a  Democrat  or  a  Republican  or  a  liberal  or  conserv- 
ative attitude.  He  just  was  a  lawyer,  and  he  felt  as  a  lawyer  that 
he  had  a  duty  to  the  bar  and  to  the  people  who  might  not  be  able 
to  afford  lawyers. 

He,  as  a  senior  partner  in  that  firm,  would  have  made  a  lot  more 
money  each  year  if  he  had  not  insisted  on  that,  because  he  was 
paying  us  young  lawyers  out  of  his  own  pocket  for  the  time  we 
were  taking. 

I  mention  that  only  to  lead  into  the  fact  that  in  1990  you  re- 
ceived the  Majmard  Toll  Award,  which  is  given  annually  by  the 
Legal  Aid  Foundation  of  Los  Angeles  to  a  lawyer  who  has  made  a 
significant  contribution  to  legal  services  for  the  poor.  But  you  do 
feel  strongly  that  legal  service  should  help  people  less  fortunate 
than  themselves.  Is  that  correct? 

Ms.  Morrow.  I  absolutely  do.  Senator.  In  fact,  I  believe  that  both 
the — certainly  the  ethical  canons  in  California  impose  an  ethical 
obligation  on  lawyers  to  perform  that  kind  of  work. 

Senator  Leahy.  I  think  this  is  something  that  should  have  all 
lawyers  join  on.  Lawyers  usually  by  the  nature  of  their  profession 
enjoy  a  privileged  place  in  society,  and  there  is  some  responsibility 
to  give  some  of  that  back. 
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Ms.  Morrow.  Absolutely,  and,  furthermore,  we  are  the  people 
who  are  able  to  help  others  access  both  the  justice  system  and  take 
care  of  very  mundane,  everyday  problems  that  they  encounter  that 
frequently  require  legal  assistance.  And  if  we  do  not  fulfill  that  ob- 
ligation, then  I  think  we  are  not  living  up  to  the  professional  oath 
that  we  took. 

Senator  Leahy.  Well,  Ms.  Morrow,  I  was  one  of  those  on  the  com- 
mittee who  voted  for  you  last  year,  and  I  see  nothing  to  change  my 
views  or  the  views  of  why  the  committee  voted  unanimously  for 
you.  I  hope  we  will  do  it  again  very  soon  and  let  you  get  on  the 
bench. 

Thank  you,  Mr.  Chairman. 

Senator  ASHCROFT.  Thank  you.  Senator  Leahy. 

Senator  Sessions. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Thank  you. 

Ms.  Morrow,  first  I  would  like  to  say  you  have  an  outstanding 
academic  reputation  and  record,  and  I  think  it  is  a  compliment  to 
you  to  have  been  elected  president  of  the  California  Bar  Associa- 
tion. We  fuss  about  it  sometimes  and  get  irritable  about  the  Bar 
Association,  but  that  is  an  honor  to  be  elected  by  your  fellow  law- 
yers. 

I  do  think  it  is  important  that  we  consider  this  question  that  we 
have  gotten  to  call  it  now  judicial  activism.  I  remember  a  number 
of  years  ago,  I  guess  in  the  mid-1980's,  Hodding  Carter,  who  used 
to  be  with  President  Jimmy  Carter,  was  on  one  of  the  "Meet  The 
Press"  shows  or  something  like  that,  and  he  made  this  comment. 
He  said:  "I  think  it  has  gotten  to  the  point  where  we  liberals  look 
to  the  courts  to  do  for  us  that  which  we  can  no  longer  win  at  the 
ballot  box." 

I  think  there  is  a  sense  in  which  some  in  the  judiciary  take  the 
view  that  enlightened  standards  or  updated  views  of  justice  are  ap- 
propriate to  be  imposed  through  judicial  opinions,  even  though  that 
may  not  be  the  language  of  the  Constitution  itself. 

Along  that  line,  I  believe  you  earlier  used  a  phrase  which  I  liked, 
that  the  Constitution  should  be  interpreted  according  to  the  intent 
of  the  framers  of  that  document.  Did  you  say  that? 

Ms.  Morrow.  Something  to  that  effect,  yes.  Senator. 

Senator  SESSIONS.  What  does  that  mean  to  you? 

Ms.  Morrow.  I  think  I  also  said  that  that  is  a  difficult  subject, 
particularly  when  there  is  no  existing  precedent  directly  on  point 
or  analogous  case  law  that  might  give  a  trial  judge  in  particular 
some  direction  with  respect  to  how  that  intent  should  be  inter- 
preted. But  I  think  that  obviously  the  starting  point  for  that  exer- 
cise, like  it  is  with  respect  to  any  form  of  statutory  enactment,  is 
to  look  at  the  language  of  the  document. 

Whether  the  question  can  be  clearly  answered  by  looking  at  the 
language  of  the  document  is,  of  course,  always  an  issue  given  the 
particular  facts  of  the  case  that  are  before  one.  But  that  ought  to 
be  the  starting  point,  and  using  that  language  and  whatever  infor- 
mation there  is  respecting  the  intent  behind  that  language,  one 
ought  to  attempt  then  to  resolve  the  case  consistent  with  that  in- 
tent. 
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Senator  SESSIONS.  But  the  Constitution  is  a  contract  between  the 
people  and  their  Government,  and  every  judge  is  bound  by  that. 

Ms.  Morrow.  I  absolutely  agree. 

Senator  SESSIONS.  For  example,  the  death  penalty,  you  indicated 
some  hesitation  about  maybe  the  application  of  the  death  penalty. 
Did  you  vote  on  the  ABA  convention  for  the  resolution  criticizing 
the  death  penalty? 

Ms.  Morrow.  I  was  not  at  the  conference,  and  I  might  just  say, 
Senator,  that  it  is  not  the  death  penalty  per  se  that  I  was  alluding 
to  earlier.  I  think  we  do  have  an  obligation  when  the  law  of  the 
land  is  that  people  can  be  put  to  death  for  their  crimes  to  ensure 
that  they  have  access  to  competent  counsel  and  that  those  counsel 
are  adequately  paid  to  undertake  the  representation.  Those  were 
the  kinds  of  thoughts  that  were  in  my  head,  nothing  respecting  the 
validity  or  the  efficacy  of  the  death  penalty. 

Senator  Sessions.  Well,  under  the  original  intent  of  the  Con- 
stitution, one  of  the  clearest  examples  of  how  we  can  get  apart 
from  that  to  me  was  the  position  of  Justices  Brennan  and  Marshall 
when  they  adhered  in  every  death  penalty  case  that  it  violated 
cruel  and  unusual  punishment  standards  of  the  Constitution.  They 
voted  to  overrule  every  single  death  penalty.  Yet  within  the  Con- 
stitution itself,  I  think  there  are  least  four,  maybe  six  references 
to  the  right  of  the  State  to  take  a  life,  but  only  with  due  process. 
And  it  talked  about  capital  crimes,  which  at  the  time  meant  death 
penalty  crimes.  So  clearly  at  the  time  the  Constitution  was  adopt- 
ed, the  framers  and  adopters,  the  people  of  the  United  States,  con- 
templated that  the  death  penalty  was  legitimate  under  the  Con- 
stitution. 

Would  you  agree  with  that  philosophy? 

Ms.  Morrow.  I  think  it  is  now  settled  law  that  that  is  the  case. 

Senator  Sessions.  And  would  you  disagree  with  the  position  of 
Brennan  and  Marshall? 

Ms.  Morrow.  Senator,  I  have  to  confess  to  you  that  I  have  not 
read  or  studied  those  opinions,  although  I  am  generally  familiar 
with  the  statement  as  you  make  it.  I  really  could  not  express  an 
opinion  respecting  their  reasoning. 

What  I  can  say  is  that  that  reasoning  is  not  the  law  of  the  land, 
and  as  a  trial  judge,  the  law  of  the  land  prevails  and  the  death 
penalty  would  be  imposed  in  appropriate  cases. 

Senator  SESSIONS.  On  your  law  review  article  that  Senator  Hatch 
asked  about,  it  was  troubling  to  me;  I  must  admit  that  it  was.  And 
you  said  in  it  this.  You  mentioned  earlier  you  thought  you  were  re- 
ferring to  rules  of  the  profession,  that  is,  how  we  conduct  ourselves 
as  lawyers.  But  your  exact  quote  is  this:  "For  the  law  is  almost  by 
definition  on  the  cutting  edge  of  social  thought.  It  is  a  vehicle 
through  which  we  ease  the  transition  from  the  rules  which  have  al- 
ways been  to  the  rules  which  are  to  be." 

And  that  troubles  me  in  the  sense  that  that  suggests  to  me  that 
you  feel  that  it  is  the  duty  of  the  profession  and  the  judiciary  per- 
haps to  move  the  law  without  the  concurrence  of  the  legislature  or 
the  people  through  a  constitutional  amendment  to  a  different  inter- 
pretation than  it  is  today. 

Would  you  explain  that,  what  you  meant  by  that? 
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Ms.  Morrow.  Well,  Senator,  as  I  told  Senator  Hatch  earlier,  the 
overall  context  of  the  speech  was  how  are  we  going  to  govern  this 
profession.  Are  we  going  to  make  people  work  2,000  to  3,000  hours 
a  year  in  order  to  have  positions  in  private  law  firms.  And,  indeed, 
in  the  portion  of  the  speech,  the  paragraph  of  the  speech  that  you 
are  now  quoting,  there  is  a  reference,  in  fact,  to  patterns  of  male- 
female  professional,  social,  and  home  interaction.  And  what  I  really 
was  talking  about  was  this  issue  of  how  are  we  going  to  allow  both 
men  and  women  in  our  profession  to  govern  and  balance  their  ca- 
reers and  their  family  lives. 

The  language  that  you  quote  I  think  it  is  fair  to  say  is  less  than 
precise  on  that  point,  but  that  was  my  intent  and  that  is  what  I 
was  addressing. 

Also,  I  might  add  that  I  personally  perceive  a  great  difference  be- 
tween what  is  appropriate  behavior  and  conduct  in  advocacy  when 
one  is  a  lawyer  and  what  is  appropriate  when  one  is  a  judge.  When 
one  makes  the  decision  to  apply  for  a  position  like  this,  they  have 
to  feel  comfortable  with  and  understand  that  there  are  things  they 
will  no  longer  be  able  to  do.  And  there  are  restrictions  that  will  be 
placed  on  their  ability  both  to  act  on  their  personal  views  or  to  ar- 
ticulate those  views.  And  as  I  believe  has  been  indicated  here 
today,  I  am  married  to  a  judge.  I  know  from  firsthand  experience 
what  those  restrictions  are,  and  I  thought  very  long  and  very  seri- 
ously about  them  before  I  entered  this  process. 

Senator  SESSIONS.  Well,  I  certainly  think  that  all  of  us,  even 
Senators,  need  to  evaluate  how  many  hours  they  spend  at  the  of- 
fice, and  I  think  the  law  is  driven  too  much — and  I  have  an  obser- 
vation that  one  r6ason  the  law  is  losing  some  respect  in  this  com- 
munity is  because  so  many  of  the  young  lawyers  are  not  active  in 
the  community.  They  are  only  in  their  law  firms  every  night  until 
they  cannot  walk  anymore  and  then  they  go  home.  They  are  not 
involved  in  their  community  because  of  the  demands  of  the  profes- 
sion. 

So  I  think  that  is  true,  but  I  was  really  troubled  by  this  language 
because  I  do  not  think  it  is  limited  fairly,  as  you  read  it,  just  to 
that  and  that  is  the  typical  language  that  is  used  to  justify  the  ju- 
dicial expansion  of  the  law. 

Do  you  understand  what  I  am  saying  about  that? 

Ms.  Morrow.  I  understand  completely  your  point.  Senator.  And 
I  agree  with  your  point.  As  I  say,  I  suppose  I  could  have  been  more 
precise,  but  it  was  a  1-  to  2-minute  speech  that  was  written  a  little 
bit  on  the  fly,  as  some  of  these  things  sometimes  are. 

Moreover,  I  do  want  to  say  to  you  again  that  there  is  a  very  clear 
and  firm  distinction  between  what  is  appropriate  when  one  is  an 
advocate  and  one  is  a  lawyer  and  what  is  appropriate  when  one  is 
a  judge.  And  there  is  nothing  in  this  speech  that  addresses  what 
is  appropriate  as  a  judge.  And  I  believe  I  have  stated  what  my 
views  respecting  that  are  to  you  this  afternoon. 

Senator  SESSIONS.  I  think  that  is  somewhat  of  a  legitimate  posi- 
tion. I  think  other  candidates  before  this  committee — sometimes  I 
think  there  is  a  difference  when  they  are  out  debating  or  in  a  class- 
room or  advocating  and  what  you  write  as  a  judge  or  even  in  a  law 
review  article. 
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Let  me  ask  you  one  more  thing  that  I  think  is  important,  and 
that  is  about  affirmative  action.  The  Supreme  Court  has  made  a 
pretty  firm  opinion,  don't  you  think,  in  Adarand  on  the  question  of 
affirmative  action? 

Ms.  Morrow.  I  think  it  is  rather  clear. 

Senator  SESSIONS.  The  strict  scrutiny  test  means  is  a  very  dif- 
ficult hurdle  to  justify  affirmative  action  or  quotas. 

Ms.  Morrow.  Absolutely.  You  have  to  show  a  compelling  State 
need. 

Senator  SESSIONS.  Now,  you  wrote  an  article — and  I  think — I 
want  to  be  fair  to  you.  You  do  not  say  that  laws  ought  to  further 
affirmative  action.  But  as  I  recall  your  article — I  believe  it  was 
written  in  1989  in  the  Los  Angeles  Bar  Journal — you  felt  that  law 
firms  ought  to  set  goals  and  quotas  for  hiring  practices.  Is  that  a 
fair  summary,  based  on  racial  and  gender  factors? 

Ms.  Morrow.  Perhaps  I  could  explain  the  program  that  I  was 
discussing  in  that  article.  It  was  a  completely  voluntary  effort  by 
a  voluntary  bar  association  working  in  conjunction  with  a  coalition 
of  private  law  firms  who  perceived  that  we  had  a  problem  in  our 
community  because  these  private  law  firms  were  not  able  to  hire 
and  retain  enough  attorneys  of  color.  And,  of  course,  California  in 
general  and  Los  Angeles  in  particular  is  quite  a  diverse  commu- 
nity. Indeed,  today  more  than  50  percent,  I  believe,  of  our  popu- 
lation is  non-white.  So  the  firms  perceived  this  to  be  not  only  an 
issue  of  equal  opportunity  but  an  issue  of  business  interest  to  them 
as  well. 

We  were  looking  for  a  way  to  help  those  firms  fulfill  their  desire 
to  recruit,  identify,  hire,  and  ultimately  promote  more  attorneys  of 
color. 

Senator  Sessions.  Thank  you.  I  think  that  is  a  fair  summary  of 
your  article  and  the  position  you  took.  And  I  do  think  that  the 
Adarand  case  is  the  law  of  the  land  now.  I  think  the  Supreme 
Court  has  looked  down  the  long  road,  and  they  have  reached  a  con- 
clusion that  we  have  got  to  not  base  our  decisions  on  race  or  sex 
or  gender,  and  I  think  that  is  in  the  long-term  best  interest  of 
America. 

Mr.  Chairman,  I  am  sorry  to  take  so  long. 

QUESTIONING  BY  SENATOR  ASHCROFT 

Senator  ASHCROFT.  Thank  you,  Senator  Sessions.  Unless  there  is 
a  late  arrival,  I  will  be  the  last  individual  that  has  the  responsibil- 
ity and  opportunity  to  ask  you  questions,  and  I  hope  I  can  be 
prompt  in  my  asking  the  questions  and  we  will  be  able  to  finish 
here  shortly. 

I  too  noted  a  slight  reluctance  on  your  part  regarding  your  views 
relating  to  the  death  penalty,  and  I  wondered,  it  sounded  as  if  you 
thought  we  maybe  ought  to  be  doing  some  studies.  Would  you  have 
any  hesitation  to  impose  the  death  penalty  in  a  case  that  would 
otherwise  merit  it  based  on  your  personal  beliefs  or  your  philoso- 
phy? 

Ms.  Morrow.  No,  I  would  not,  Senator.  Indeed,  again,  I  will  tell 
you  that  I  live  with  a  judge  who  has  tried  a  number  of  death  pen- 
alty cases,  and  I  have  seen  the  facts  of  those  cases,  and  I  have 
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heard  about  the  defendants  in  those  cases.  And  I  do  not  believe  I 
would  have  any  problem  imposing  the  death  penalty. 

Senator  ASHCROFT.  You  indicated  that  there  are  some  cir- 
cumstances where  you  thought  you  wanted  to  make  sure  that  there 
was  adequate  counsel  and  that  they  would  be  adequately  paid. 
That  was  your  reservation  about  the  death  penalty. 

Do  you  know  of  cases  where  there  is  no  remedy  for  inadequate 
counsel,  inadequate  appeal  of  that,  or  where  there  is  inadequate 
compensation? 

Ms.  Morrow.  I  know  only  generally  that  there  are  questions 
raised  in  particular  about  compensation  levels  for  defense  counsel. 
I  do  not  have  any  personal  experience  in  those  areas. 

Senator  Ashcroft.  Is  it  your  view  that  defense  counsel  has  to  be 
paid  a  particular  level? 

Ms.  Morrow.  No,  not  at  all.  Senator. 

Senator  AsHCROFT.  What  would  you  consider  to  be  adequate? 
The  prosecution  usually  is  or  frequently  is  dwarfed,  at  least  by 
some  of  the  defense  counsel's  resources. 

Ms.  Morrow.  Well,  my  comment  goes  obviously  to  the  case  of  an 
indigent  defendant  who  would  not  have  the  resources  available  to 
hire  a  team  of  lawyers  such  as  perhaps  we  have  seen  recently.  And 
as  to  an  appropriate  level,  that  is  again  an  issue  of  legislative  deci- 
sionmaking. I  have  the  impression  that  the  level  of  compensation 
varies  widely  across  the  country,  as  perhaps  well  it  should,  given 
the  particular  practices  and  community  standards  that  are  applica- 
ble in  any  particular  part  of  the  country. 

All  I  was  saying  was  I  think  that  it  is  important  to  have  counsel 
representing  defendants  and  to  make  it  possible  for  those  counsel 
to  do  an  adequate  job  of  representing  them. 

Senator  ASHCROFT.  You  may  or  may  not  remember  my  questions 
to  the  other  individuals  who  appeared  before  the  committee  regard- 
ing the  statement  of  Professor  Fletcher,  who  said  that  the  pre- 
sumption of  illegitimacy  may  be  overcome,  speaking  of  judicial  ac- 
tivism, when  the  political  bodies  that  should  ordinarily  exercise 
such  discretion  are  seriously  and  chronically  in  default. 

Is  it  your  view  that  the  legislative  and  executive  branches  can  be 
sort  of  seriously  and  chronically  in  default  in  advancing  a  certain 
set  of  policies  and  that  it  becomes  the  responsibility  of  the  judiciary 
and  it  escapes  the  illegitimacy  which  would  otherwise  be  its  char- 
acterization by  the  chronic  or  serious  default  of  the  other  branches 
to  act? 

Ms.  Morrow.  No,  Senator,  it  is  not. 

Senator  AsHCROFT.  Is  it  your  intention,  if  confirmed  as  a  Federal 
judge,  to  rule  in  a  way  that  is  consistent  with  the  Constitution  and 
the  prior  precedents  of  the  court? 

Ms.  Morrow.  Absolutely.  I  think  that — we  have  a  structure  set 
up  for  our  court  system  in  this  country,  and  that  is  the  role  of  the 
trial  judge,  to  follow  the  Constitution  and  to  follow  precedent. 

Senator  ASHCROFT.  And  absent  precedent,  it  is  your  view  that 
the  Constitution  should  be  construed  in  accordance  with  the  intent 
of  the  framers  of  the  Constitution? 

Ms.  Morrow.  Yes,  Senator. 

Senator  Ashcroft.  And  your  testimony  is  that  when  you  said 
that  the  law  is  a  vehicle  through  which  we  ease  from  the  transition 
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from  the  rules  which  have  always  been  to  the  rules  which  are  to 
be  did  not  apply  to — that  does  not  characterize  the  way  a  judge 
should  expand  the  law  or  somehow  incrementally  move  us  from  one 
set  of  policy  considerations  to  another? 

Ms.  Morrow.  That  is  my  testimony.  I  do  not  believe  that. 

Senator  Ashcroft.  So  you  do  not  believe  that  the  judiciary  by  in- 
cremental changes  eases  the  law  from  one  arena  to  another  in  a 
policy  sense? 

Ms.  Morrow.  No,  I  do  not.  Or  it  should  not. 

Senator  AsHCROFT.  And  when  you  spoke  saying  that  justice  can 
only  endure  and  flourish  if  law  and  legal  institutions  are  engines 
of  change,  able  to  accommodate  evolving  patterns  of  life  and  social 
interaction,  that  your  testimony  is  that  you  were  referring  to  the 
practice  of  law  and  the  culture  of  the  legal  community,  not  to  the 
law  itself? 

Ms.  Morrow.  Yes,  Senator,  that  speech  had  a  couple  of  themes, 
one  of  which  was  that  the  State  bars  and  the  institution  had  to 
change  because  we  were  receiving  substantial  criticism  from  our 
membership  and  from  the  public;  and  the  second  was  that  we  had 
to  change  the  way  we  practiced  law  to  look  more  to  counseling  cli- 
ents rather  than  simply  advocating  and  litigating.  So  those  were 
the  kinds  of  things  that  I  had  in  mind,  and  as  I  say,  I  pulled  that 
quotation  out  of  a  book. 

Senator  Ashcroft.  Some  who  are  concerned  about  judicial  activ- 
ism relate  it  to  judicial  isolation.  Do  you  have  any  plan  or  thought 
as  a  member  of  the  judiciary  how  you  would  maintain  your  contact 
with  the  people  genersdly  so  as  to  not  fall  into  a  trap  of  limited  con- 
tact and  isolation  which  might  be  conducive  to  overruling  the  con- 
sent of  the  governed  and  the  will  of  the  people  as  expressed  in  the 
legislature? 

Ms.  Morrow.  I  would  certainly  hope,  Senator,  to  be  able  to  con- 
tinue to  participate  in  non-political  and  non-ideological  ways  in  the 
life  of  my  community,  and  through  that  mechanism  to  come  to  un- 
derstand public  views  and  public  opinions  on  issues  of  importance, 
as  well  as,  obviously,  to  follow  public  debate  on  issues  as  reflected 
in  the  media  and  in  the  sessions  of  our  legislative  bodies  and  the 
statements  of  our  executive  branch's. 

Senator  AsHCROFT.  If  you  could  name  one  judge  that  served  as 
a  model  for  the  way  you  wanted  to  conduct  yourself,  who  would 
that  judge  be? 

Ms.  Morrow.  I  would  have  to  say  it  would  be  Pamela  Rymer, 
who  is  a  judge  on  the  Ninth  Circuit  Court  of  Appeals,  and  pre- 
viously was  a  judge  on  the  central  district,  U.S.  District  Court  for 
the  Central  District  of  California.  She  is  eminently  qualified  intel- 
lectually for  both  positions.  She  is  really  a  brilliant  woman.  She 
comes  to  any  court  proceeding  totally  prepared,  ready  to  engage  on 
the  legal  issues  in  the  case.  She  knows  the  facts  of  the  case.  She 
is  very  careful  in  tailoring  her  decisions  to  ensure  that  they  decide 
the  issues  that  are  before  her  and  nothing  else.  And  she  is 
unfailingly  courteous  and  welcoming  and  open  to  all  of  the  people 
who  come  into  the  court. 

Senator  ASHCROFT.  I  see  that  my  time  has  expired,  and  I  want 
to  thank  you  for  your  appearance  and  for  your  answers  to  the  ques- 
tions. I  want  to  say  that  prior  to  the  closing  of  the  hearing,  I  want 
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to  mention  that  we  will  leave  the  record  open  for  one  week  for  any 
additional  questions  that  members  of  this  committee  might  have  to 
pose  in  regard  to  your  nomination,  and  I  want  to  thank  Senator 
Leahy  for  his  patience  and  understanding  in  the  operation  of  this 
committee. 

Senator  Leahy.  And  I  also  hope  that  this  committee  having  voted 
unanimously  for  your  confirmation  last  year,  all  Democrats  and  all 
Republicans  on  it,  across  the  political  spectrum,  that  maybe  as  an 
apology  for  keeping  you  dangling  this  long  we  will  move  very  quick- 
ly towards  your  confirmation  again.  And  even  though  we  have  gone 
so  far  this  year  without  confirming  one  single  judge  on  the  floor, 
I  hope  yours  will  move  very,  very  quickly.  I  think  you  are  emi- 
nently well  qualified. 

Thank  you,  Mr.  Chairman. 

Ms.  Morrow.  Thank  you,  Senators. 

Senator  ASHCROFT.  This  concludes  the  hearing. 

[Whereupon,  at  4:59  p.m.,  the  hearing  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


QUESTIONNAIRE  FOR  SENATE  JUDICIARY  COMMITTEE 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 


Full  name  (include  any  former  nzunes  used.) 

Jeffrey  Timo  Miller 

Address:   List   current   place   of   residence 
address (es) . 


and   office 


Office  Address: 


220  W.  Broadway,  San  Diego,  CA  92101 
P.O.  Box  2724,  San  Diego,  CA  92112-2720 


Date  and  place  of  birth. 

January  14,  1943     New  York  City,  New  York 

Marital  Status  (include  maiden  neune  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

My  spouse  is  Jada  Lorraine  Corbett,  which  is  also  her  maiden 
name.  My  spouse  is  a  flight  attendant  for  Trans  World 
Airlines  (TWA)  whose  address  is  TWA,  Hangar  #12,  Room  214,  JFK 
International  Airport,  Jamaica,  N.Y.  11430. 

Education;  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates 
degrees  were  granted. 


California  State 

University,  Northridge   1960-1961 

University  of 

California,  Los  Angeles   1961-1964 

University  of 

California,  Los  Angeles 

School  of  Law  1964-1967 


Transferred  to  UCLA 


Bachelor  of  Arts 
(1964) 


Juris  Doctor 
(1967) 
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6.  1I?H1P laymen t  Record;  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

1966-1967:  During  my  second  and  third  years  in  law 
school,  I  clerked  for  a  small  Los  Angeles  law 
firm  named  Fadem  &  Kanner,  which  is  no  longer 
in  existence. 

1968-1987:  Deputy  Attorney  General  for  the  California 
Attorney  General's  Office 

1987-Present:  State  Superior  Court  Judge,  San  Diego  Superior 
Court 

7.  Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

None 

8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Not  applicable. 

9.  Bar  Associations;  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

(1)  American  Bar  Association-Intermittently  from  1968. 

(2)  San  Diego  County  Bar  Association  -  Intermittently 
between  1973  -  1987. 

(3)  The  Association  of  Deputy  Attorneys  General 
California  Department  of  Justice  -  1973  to  1987. 
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JEFFREY  TIMO  MILLER 


(4)  Elected  to  the  Executive  Committee  of  San  Diego 
Superior  Court  for  the  years  1990,  1991  and  1995. 

(5)  Chair  of   the  San  Diego  Superior  Court  Rules 
Committee  -  1990,  1991. 

(6)  Chair  of  the  San  Diego  Superior  Court  Joint  Jury 
Committee  -  1993,  1994. 

(7)  Board  of  Directors  -  San  Diego  Inn  of  Court,  1996 

Master  -  San  Diego  William  B.  Enright  Inn  of  Court 
1992  -  1995. 

(8)  Advisor,  Litigation  Section  -  California  State  Bar 
1996. 

(9)  California  Judges  Association,  1987  -  Present. 

10.  Other  M?infr?rgtlipg-  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

California  Judges  Association  which  does,  I  am  informed,  lobby 
before  the  California  State  Legislature. 

San  Diego  Tennis  and  Racquet  Club 

11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  membership  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

January  1968   All  California  State  Courts. 

October  1968   United  States  District  Court,  Central  District 
(Los  Angeles) 

May  1975       United   States   District   Court,    Southern 
District  (San  Diego) 

May  1979       United  States  Supreme  Court 

August  1981    United  States  Court  of  Appeals,  Ninth  Circuit 


43-594  97-3 
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1968-1987      California  State  Bar  (I  took  inactive  status 
upon  taking  the  Bench  in  1987) 

1979-Present   United  States  Supreme  Court  Bar 

12.  Published  Writings;  List  the  titles,  publishers,  and  dates  of 
boolcs,  articles,  reports,  or  other  piiblished  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Miller,  California  Government  Tort  Liability  Practice 
(Cont.Ed.Bar  Supp.  1985-1996)  [Author  of  annual  supplements 
for  years  noted.] 

Miller,  California  Trial  Objections  (Cont.Ed.Bar  Supp.  1986- 
1993)  [Author  of  annual  supplements  for  years  noted.] 

California  Government  Tort  Liability  Practice.  Third  Edition 
(Cont.Ed.Bar  1992)  Liability  Under  the  Federal  Civil  Rights 
Act,  chapter  5.  I  was  also  the  chief  consultant  for  this 
entire  treatise. 

No  speeches  have  been  given  on  Constitutional  law  or  legal 
policy. 

13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Health  is  excellent.   Last  complete  physical  was  July,  1996. 

14.  Judicial  Office;  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

I  have  continuously  held  the  position  of  a  state  Superior 
Court  Judge  for  the  County  of  San  Diego  since  February,  1987. 
I  was  automatically  re-elected  twice,  in  1988  and  1994,  as  a 
result  of  my  office  being  unchallenged.  The  Superior  Court  is 
the  court  of  highest  trial  jurisdiction,  conducting  felony 
trials  and  all  civil  trials  in  excess  of  $25,000  and  where 
equitable  relief  is  sought. 
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IS.  Citations;  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  yo\ir 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

Part  1  -  Ten  of  the  most  significant  opinions  I  have  written. 

(1)  People   V.    Bernard    (1994)  27  Cal.App.4th  4  58. 

(2)  Valle   de  Oro  Bank  v.    Gamboa    (1994)  26  Cal.App.4th  1686 

(3)  In  Re   Marriage   of  Angogo    (1994)  27  Cal.App.4th  1527 

(4)  Steinjberg  v.  City  of  San   Diego    (1994) 
California  Court  of  Appeal  #0017498 

Attached  is  an  unpublished  opinion  which  I  authored  while 
an  assigned  Justice  on  the  California  Court  of  Appeal. 

(5)  Johnson   v.  City  of  San  Diego    (1994) 
California  Court  of  Appeal  No.  D017731 

Attached  is  an  unpublished  opinion  which  I  authored  while 
an  assigned  Justice  on  the  California  Court  of  Appeal. 

(6)  People   V.    Gerald  Williams    (1994) 
California  Court  of  Appeal  No.  D019314 

Attached  is  an  unpublished  opinion  which  I  authored  while 
an  assigned  Justice  on  the  California  Court  of  Appeal. 

(7)  Potter  V.    Gee    (1994) 

California  Court  of  Appeal  No.  D018647 

Attached  is  an  unpublished  opinion  which  I  authored  while 

an  assigned  Justice  on  the  California  Court  of  Appeal. 

(8)  Mcirtin  and  King  v.    Randall   Cunningham 
San  Diego  Superior  Court  Case  No.  631372 
Statement  of  Decision  is  attached. 

(9)  City  of  Poway  v.    City  of  San  Diego    (1991)  229  CA  3d  847 
San  Diego  Superior  Court  Case  No.  630690 

Statement  of  Decision  attached.   This  decision  was  upheld 
in  a  published  opinion. 
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(10)  River  Valley  Preservation  Project  v.   Metropolitan  Transit 
Development  Board    (1995)  37  Cal.App.4th  154 
San  Diego  Superior  Court  Case  No.  668676 
Statement  of  Decision  attached.   This  decision  was  upheld 
in  a  published  opinion. 

Part  2    All  reversals  and  affirmations  with  criticism. 

A.    Published  Reversals 

Regents    of    University    of    California    v.     Superior 
Court,    33  Cal.App.4th  1710 

The  Court  of  Appeal  reversed  the  denial  of  a 
motion  by  defendant  employer  for  summary  judgment, 
holding  the  applicable  statute  of  limitations  for 
this  employment  action  commenced  when  an  employment 
decision  was  communicated  to  the  plaintiff,  not 
when  it  took  effect. 

Prudential    -    LMI    Commercial    Ins.    Co.    V.    Reliance 
Ins.    Co.,    22  Cal.App.4th  1508 

The  Court  of  Appeal  reversed  a  motion  for 
summary  judgment  for  defendant  on  the  "work 
performed"  exclusion  under  a  commercial  general 
liability  insurance  policy. 

County  of  San  Diego  v.   Rancho  Vista  Del  Mar,    Inc. 
16  Cal.App.4th  1046 

The  Court  of  Appeal  reversed  the  trial  court's 
decision  to  allow  the  subject  property  in  an 
eminent  domain  action  to  be  valued  as  special  use 
property.  The  practical  effect  of  the  appellate 
decision,  however,  was  to  affirm  the  trial  court's 
decision  to  grant  a  new  trial  following  a  jury's 
award  of  $55  million  for  property  taken  for  county 
jail  purposes. 

DeWalt  v.   Berkeley  Forge  &  Tool,    Inc. 
9  Cal.App.4th  1087 

Reversal  of  an  order  granting  a  defendant's 
challenge  to  recoverability  of  attorney  fees  when 
not  provided  for  in  an  underlying  settlement 
agreement . 
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Time  For  Living,    Inc.    v.    Guy  Hatfield  Homes 
230  Cal.App.3d  3  0 

Reversal  of  summary  judgments  granted  in  favor 
of  prior  owners  sued  by  developers  for  indemnity  in 
a  construction  defect  action.  The  Court  of  appeal 
held  the  cross-complaints  were  not  barred  by  the 
statute  of  limitations  relied  upon  by  the  trial 
court. 

Gallin  v.    Superior  Court 
230  Cal,App.3d  541 

Reversal  of  an  order  denying  a  motion  for 
change  of  venue  in  a  consumer  class  action  for 
fraud  brought  against  a  recording  rock  group. 

Mason  v.    Marriage   &  Family  Center 
228  Cal.App.3d  537 

Reversal  of  a  dismissal  of  a  malpractice 
action  arising  from  an  alleged  sexual  relationship 
between  a  therapist  and  his  patient  where  the 
dismissal  was  based  on  statute  of  limitations 
grounds . 

Select  Ins.    Co.    v.   Superior  Court 
226  Cal.App.3d  631 

Partial  reversal  of  a  trial  court  order 
holding  an  insurer  had  a  duty  to  defend  an  insured 
in  an  underlying  separate  action. 

Mciryland  Gas  Co.    v.    Reeder 
221  Cal.App.3d  961 

Reversal  of  summary  judgment  in  favor  of  an 
insurer  in  a  declaratory  relief  action.  The 
insurance  industry's  interpretation  of  its  broad 
form  endorsement  prevented  application  of  certain 
policy  exclusions. 

Virgin  v.    State  Farm  Fire   &  Casualty  Co. 
218  Cal.App.3d  1372 
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Summary  judgment  in  favor  of  an  insurer  based 
on  prematurity  of  claim  reversed  in  a  bad  faith 
action  brought  by  home  owners  where,  although  the 
claims  had  not  been  acted  upon  at  the  time  the 
lawsuit  was  filed,  the  claims  were  denied  by  the 
time  the  summary  judgment  motions  were  filed. 

B.    Unpublished   Reversals    or   Partial    Reversals 
(Opinions  attached) 

Bingham  v.   Rohr  Industries,    Inc. 
California  Court  of  Appeal  D017408 
San  Diego  Superior  Court  637458 

Reversal  of  judgment  for  damages  on  a  jury 
verdict  in  favor  of  Rohr  Corporation  managers  who 
sued  their  employer  for  wrongful  termination  and 
related  causes  of  action.  The  Court  of  Appeal  held 
the  jury  should  have  been  instructed  that  the 
employer  in  such  a  case  has  an  elevated  level  of 
discretion  to  discharge  such  a  managerial  employee. 

Hotel    Del    Coronado  Corp.    v.    The  Superior  Court   of 

San  Diego  County 

California  Court  of  Appeal  D020972 

San  Diego  Superior  Court  665104 

Reversal  of  the  trial  court's  denial  of  a 
motion  for  summary  judgment  filed  by  a  hotel  in  a 
trip  and  fall  action  brought  by  a  patron. 

Smi th  V .   Wyman 

California  Court  of  Appeal  D015628 

San  Diego  Superior  Court  620398 

Partial  reversal  of  a  judgment  based  upon 
trial  court's  finding  the  alter  ego  doctrine 
applied  to  an  individual  defendant  in  a  fraud 
action.  Judgment  was  affirmed  as  to  all  remaining 
defendants. 

Dugre   v.  Mercy  Hospital   and  Medical   Center 
California  Court  of  Appeal  D016298 
San  Diego  Superior  Court  620602 
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Reversal  of  a  summary  judgment  in  favor  of  a 
physician  in  a  medical  malpractice  action  where  the 
trial  court  ruled  the  plaintiff  had  been  placed  on 
inquiry  notice  of  his  claim  such  that  the  action 
was  barred  by  the  statute  of  limitations. 

Ford  Motor  Company  v.    The  Superior  Court  of 

San  Diego  County 

California  Court  of  Appeal  D01550 

San  Diego  Superior  Court  639349 

The  Court  of  Appeal  directed  the  trial  court 
to  vacate  its  order  overruling  a  demurrer  on  an 
issue  of  whether  a  congregation  of  sisters  had 
standing  to  sue  in  a  product  defect  action. 

Anderson  v.    Lovell 

California  Court  of  Appeal  D009958 

San  Diego  Superior  Court  N34725 

A  reversal  by  the  Court  of  Appeal  (in  a  split 
decision)  of  a  judgment  after  a  jury  verdict  in 
favor  of  a  physician  in  a  medical  malpractice 
action.  The  Court  of  Appeal  held  the  jury  had 
engaged  in  misconduct  by  agreeing  to  find 
negligence  so  that  it  could  find  in  favor  of 
defendant  on  the  issue  of  causation. 

Davis  V.    USAA  Property  and  Casualty  Insurance  Co. 
California  Court  of  Appeal  D011566 
San  Diego  Superior  Court  601102 

Reversal  of  a  summary  judgment  granted  in 
favor  of  an  insurer  on  the  issue  of  a  duty  to 
defend  its  insured  on  one  of  several  claims  in  an 
underlying  third  party  action  brought  against  the 
insured. 
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State    Feurm    Fire    &    Casualty    Co.     v.     The    Superior 
Court  of   San  Diego  County 
California  Court  of  Appeal  D013581 
San  Diego  Superior  Court  560792 

Reversal  of  a  grant  of  sanctions  for  bad  faith 
in  connection  with  the  bringing  of  a  motion  for 
reconsideration  of  an  earlier  ruling.  The  Court  of 
Appeal  held  sanctions  were  not  based  on  proper 
notice  and  affirmed  all  other  rulings. 

Booth   V.  Western  Land  &  Development  Company 
California  Court  of  Appeal  D009526 
San  Diego  Superior  Court  N37506 

Reversal  of  a  dismissal  of  certain  plaintiffs 
for  failure  to  respond  to  discovery.  The  Court  of 
appeal  affirmed  all  other  rulings. 

Mobil   Oil   Corporation  v.    Superior  Court,    et  al 
California  Court  of  Appeal  D011274 
San  Diego  Superior  Court  552097 

Reversal  of  a  trial  court  order  denying  a 
request  to  amend  an  action  by  adding  a  cause  of 
action  for  negligence  upon  the  ground  of  statute  of 
limitations.   All  other  rulings  affirmed. 

Curtis   V.    Oceanside   Yacht   Club,    Inc. 
California  Court  of  Appeal  D008991 
San  Diego  Superior  Court  N40266 

Partial  reversal  of  an  order  sustaining  a 
demurrer  to  causes  of  action  in  an  action  for 
constructive  wrongful  termination.  Trial  court 
orders  affirmed  in  other  respects. 

Reynolds  v.    San  Diego  Trust   &  Savings  Bank 
California  Court  of  Appeal  D008196 
San  Diego  Superior  Court  N3  2695 

Reversal  of  motion  for  summary  judgment  in 
favor  of  a  bank  holding  there  was  a  triable  issue 
of  fact  on  whether  it  had  a  duty  to  disclose  a  loan 
transaction  under  the  facts  of  the  case. 
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Haden   v.    City  of  Vista  Redevelopment  Agency 
California  Court  of  Appeal  D007963 
San  Diego  Superior  Court  N38114 

Partial  reversal  of  a  summary  judgment  in 
favor  of  a  municipal  redevelopment  agency  in  an 
action  challenging  all  phases  of  a  redevelopment 
plan.  Affirmed  as  to  certain  phases  and  reversed 
as  to  others  on  the  guestion  of  whether 
environmental  issues  were  adequately  considered  by 
the  agency, 

DeFoe  v.   Superior  Court,    etc.,    et  al 
California  Court  of  Appeal  D009640 
San  Diego  Superior  Court  N38438 

Reversal  of  an  order  denying  a  request  for 
summary  judgment  in  a  boundary  dispute  between 
neighbors.  « 

The  People  v.   Barber 

California  Court  of  Appeal  D008790 

San  Diego  Superior  Court  CRN  12588 

Partial  reversal  of  a  judgment  of  conviction 
on  several  drug  counts.  The  Court  of  Appeal  held 
the  court  should  have  vacated  the  conviction  of  a 
lesser  included  offense  and  affirmed  the  judgment 
on  all  other  grounds. 

Energy  Concepts,  Inc.  v.  La  Plante 
California  Court  of  Appeal  D008534 
San  Diego  Superior  Court  N36722 

Reversal  of  summary  judgment  in  favor  of 
defendant  accountants  in  a  claim  of  professional 
negligence.  The  Court  of  Appeal  held  there  were 
triable  issues  on  recoverability  of  interest  and 
penalties  paid,  but  affirmed  the  dismissal  of  lost 
profits  claims. 

Kimberly  S.,   a  Minor  v.   Superior  Court,    etc.,    et  al 
California  Court  of  Appeal  D010807 
San  Diego  Superior  Court  611611 
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Partial  reversal  for  trial  court's  denial  of 
motion  to  amend  a  complaint  to  add  punitive  damages 
as  to  six  causes  of  action  damages.  The  Court  of 
Appeal  affirmed  the  trial  court  as  to  its  order  on 
five  causes  of  action  and  reversed  on  one. 

Peacock  Hills  Architectural   Committee  v. 
Richard  West,    et  al 
California  Court  of  Appeal  D008422 
San  Diego  Superior  Court  N37612 

Reversal  of  a  judgment  after  the  sustaining  of 
a  general  demurrer  to  a  complaint  for  injunctive 
and  declaratory  relief  challenging  age  restrictions 
in  a  residential  development.  The  Court  of  Appeal 
held  the  action  was  not  federally  preempted. 

Part  3    No  cases  to  report. 

16.  Public  Office;  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 

17.  Legal  Career; 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school,  including; 

1.  whether  you  served  as  cleric  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

Not  applicable. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

Not  applicable. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 
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During  law  school,  I  briefly  worked  with  a  small 
Los  Angeles  law  firm  named  Fadem  &  Kanner,  which  is 
no  longer  in  existence.  However,  Mr.  Gideon 
Kanner,  one  of  the  partners  under  whose  supervision 
I  worked,  still  practices  law  in  Los  Angeles: 
Gideon  Kanner  of  Crosby,  Heafey,  Roach  &  May,  700 
So.  Flower,  Ste.  2200,  Los  Angeles,  CA  90017,  (213) 
896-8000. 

My  entire  legal  career,  following  admission  to  the 
bar,  was  spent  in  the  California  Department  of 
Justice,  Office  of  the  Attorney  General. 

to.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

1968  -  1973:    Deputy  Attorney  General 

Office  of  the  Attorney  General 
217  West  1st  Street 
Los  Angeles,  CA 

During  this  time,  my  work  consisted  of  appellate 
criminal  work  on  behalf  of  the  State  of  California, 
and  tort  and  condemnation  litigation  representing 
government  employees  and  agencies, 

1974  -  1987:    Supervising  Deputy  Attorney  General 
Office  of  the  Attorney  General 
110  West  A  Street 
San  Diego,  California  92101 

I  supervised  the  San  Diego  Tort  and  Condemnation 
section  of  the  San  Diego  office,  in  addition  to 
carrying  a  full  tort  and  condemnation  case  load. 

1987  -  Present:     San  Diego  Superior  Court  Judge 
San  Diego  Superior  Court 
22  0  West  Broadway 
San  Diego,  CA  92101 

P.O.  Box  2724 

San  Diego,  CA  92112-2720 

1987  -  1989:    Criminal  and  civil  trials  and  family 
court . 


13 


66 


I.    BIOGRAPHICAL  INFORMATION  (PUBLIC)  JEFFREY  TIMO  MILLER 


1989  -  1990:    Master   Calendar,   Civil   Law   and 

Motion  Department 

1990  -  1992:    Civil  trials 

1993:  Supervising   Judge   of   the   North 

County  Branch  of  San  Diego  Superior 
Court 

1994  -  Present:   Civil  Trials 

Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  practice  from  1974  to  1987  consisted  of  (1) 
supervision  of  the  attorneys  (5)  of  the  Tort  and 
Condemnation  Section  of  the  State  of  California 
Attorney  General's  Office,  San  Diego,  and  (2) 
personally  handling  a  full  tort  and  condemnation 
caseload.  I  represented  the  State  of  California, 
state  agencies,  and  state  officials  and  employees 
in  tort  suits  for  damages  brought  against  these 
entities  and/or  individuals. 

Within  the  general  field  of  government  tort 
liability,  I  developed  a  special  interest  in 
defense  of  federal  civil  rights  actions  (42  U.S.C. 
§  1983)  brought  in  both  state  and  federal  court. 
This  interest  developed  from  my  handling  of  a 
substantial  section  1983  action  before  the  United 
States  Supreme  Court  (Martinez  v.  California  (1980) 
444  U.S.  277) . 

The  foregoing  litigation  activity  involved  a 
substantial  law  and  motion  practice,  as  well  as 
trial  and  appellate  work. 

My  practice  also  included  eminent  domain  litigation 
arising  from  state  acquisition  of  property  for 
parks  and  state  building  sites.  Finally,  I 
defended  various  state  agencies  (Department  of 
Water  Resources  and  Parks  and  Recreation)  against 
inverse  condemnation  actions  for  alleged  physical 
property  damage  or  unreasonable  precondemnation 
activity. 
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In  the  years  1968  to  1974,  the  nature  of  my 
practice  differed  substantially  from  that  described 
above.  From  1968  to  1969,  I  was  engaged  in 
criminal  appellate  work  for  the  Criminal  Division 
of  the  Attorney  General's  Office  in  Los  Angeles.  I 
briefed  approximately  60  cases  on  behalf  of  the 
People,  urging  affirmance  of  trial  court 
convictions  and  argued  before  the  Courts  of  Appeal 
in  more  than  half  of  those  cases.  Of  those  cases, 
published  opinions  were  issued  in  13,  all  but  one 
affirming  trial  court  convictions. 

From  1970-1973,  while  still  in  Los  Angeles,  I  was 
heavily  engaged  in  eminent  domain  jury  trial  work 
in  connection  with  the  California  Aqueduct  Project 
(State  Water  Project)  and  state  park  areas. 

In  1973-1974,  while  in  the  San  Diego  office  of  the 
Attorney  General's  Office,  my  practice  consisted  of 
representing  state  administrative  licensing 
agencies  in  proceedings  against  licenses  for 
professional  wrongdoing.  I  filed  and  prosecuted 
actions  for  medical,  dental,  and  contracting 
incompetence,  as  well  as  for  Medi-Cal  fraud  and  the 
unlicensed  practice  of  medicine  (weight  control 
clinics)  . 

1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?  If  the  frequency  of  your  appearance 
in  court  varied,  describe  each  such  variance, 
giving  dates. 

In  the  first  many  years  of  my  practice,  I  appeared 
in  court  regularly.  My  court  appearances  tapered 
off,  reflecting  increased  administrative  and 
supervisorial  activities  in  the  1980' s. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

(a)  federal  courts:     5% 

(b)  state  courts  of  record:   95% 
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3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

(a)  Between  7/1969-1/1987:    100%  civil 

(b)  Between  1968  -  1969:      100%  criminal 

4.  State  the  n\imber  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Approximately  25  cases  in  which  I  was  sole  or  chief 
counsel. 

5.  What  percentage  of  these  trials  was; 

(a)  jury; 

(b)  non-jury. 

(a)  Jury:     75% 

(b)  Non-Jury:  25% 

18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges 
before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of 
co-co\insel  and  of  principal  counsel  for  each  of  the  other 
parties. 

(1)  Martinez  v.    California    (1980)  444  U.S.  277, 
85  Cal.App.3d  430 
I  litigated  this  case  as  a  Deputy  Attorney  General. 

Opposing  Counsel:    Donald  McGrath,  II 
Baker  &  McKenzie 
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101  West  Broadway,  12th  Floor 
San  Diego,  CA  92101 
(619)  235-7792 

Court:  United  States  Supreme  Court 

Louis  M.  Welsh,  Retired 
San  Diego  Superior  Court 

Douglas  R.  Woolworth,  Retired 
San  Diego  Superior  Court 

Gerald  Brown,  Retired 
Presiding  Justice 
California  Court  of  Appeal 
Fourth  Appellate  District 
Division  One 

Gordon  Cologne,  Deceased 
Associate  Justice 

Howard  B.  Weiner,  Retired 
Associate  Justice 

The  surviving  family  of  a  teenage  girl,  murdered  by 
a  released  parolee,  sued  the  State  of  California 
and  parole  officials  for  wrongful  death  under  state 
and  federal  civil  rights  causes  of  action  alleging 
negligent  and  grossly  negligent  release  of  the 
parolee. 

In  this  very  high-profile  case,  significant  for 
both  penological  and  government  tort  liability 
purposes,  I  filed  and  argued  demurrers  at  the  trial 
court  level.  Ultimately,  a  demurrer  was  sustained 
without  leave  to  amend,  and  the  action  was 
dismissed.  The  California  Court  of  Appeal 
affirmed. 

Direct  appeal  was  granted  by  the  United  States 
Supreme  Court  on  the  issues  of  (1)  whether  the 
California  tort  immunity  for  parole  decisions  was 
constitutional,  and  (2)  whether  plaintiffs  had 
stayed  a  claim  for  relief  under  the  Federal  Civil 
Rights  Action  (42.  U.S.C,  sec.  1983).  I  both 
entirely  briefed  and  exclusively  argued  the  matter 
before  the  United  States  Supreme  Court  on  behalf  of 
defendants/respondents . 
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The  United  States  Supreme  Court,  in  its  1980 
opinion,  unanimously  affirmed  the  opinion  of  the 
California  Court  of  Appeal,  holding  in  what  has 
become  something  of  a  landmark  opinion,  (1)  no 
civil  rights  claim  could  be  stated  absent  special 
circumstances  or  a  special  relationship  between  the 
parole  officials  and  the  victim,  and  (2)  the 
California  tort  immunity  in  question  is 
constitutional . 

(2)  O'Connor  v.  Ortega  (1987)  480  U.S.  709 
United  States  Supreme  Court  No.  85-83  0 
I  litigated  this  case  as  a  Deputy  Attorney  General. 

Opposing  Counsel:    Joel  I.  Klein 

U.S.  Department  of  Justice 
Antitrust  Division 
Main  Justice  Building,  Room  3208 
Constitution  Avenue 
Washington,  D.C.   20530 
(202)  514-2410 

Court:  United  States  Supreme  Court 

The  issue  before  the  Unites  States  Supreme  Court 
was  whether  a  government  employee,  who  was  the 
subject  of  an  administrative  investigation,  had 
Fourth  Amendment  protection  against  a  work-related 
administrative  search  of  his  desk.  After  an 
adverse  decision  from  the  Ninth  Circuit  Court  of 
Appeals  {O'Connor  v.  Ortega  (CA  9  1985)  764  F.2d 
703)  ,  I  was  requested  by  the  Attorney  General  to 
take  over  the  case,  exclusively  briefing  and 
arguing  it  before  the  United  States  Supreme  Court. 

In  a  favorable  5-4  ruling,  reversing  the  Ninth 
Circuit,  the  United  States  Supreme  Court  held 
neither  a  search  warrant  nor  probable  cause  was 
required  before  such  a  search  could  be  conducted. 

Rather,  it  was  ruled,  the  search  had  to  be 
reasonable  under  the  circumstances. 
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(3)  Frank  T.  Barr,  et  al .  v.  State  of  California,  San 
Diego  Superior  Court  No.  413987  (1981).  I 
litigated  this  case  as  a  Deputy  Attorney  General. 

Opposing  Counsel:    William  S.  Lerach,  Esq. 
Milberg,  Weiss,  Bershad, 

Hynes  &  Lerach 
600  West  Broadway,  Suite  1800 
San  Diego,  CA  92101 
(619)  231-1058 

Judge:  James  Focht,  Deceased 

San  Diego  Superior  Court 

This  was  a  multi-million  dollar  class  action 
(approximately  1700  class  members)  filed  by  the 
residents  of  Pacific  Homes  (a  group  of  retirement 
homes  operated  under  the  aegis  of  the  United 
Methodist  Church)  against  the  State  of  California 
following  the  financial  collapse  of  the  homes  and 
their  inability  to  honor  life-care  contracts  with 
the  residents.  The  action  alleged  violations  of 
mandatory,  statutory  duties  imposed  upon  the  State 
Department  of  Health  Services  to  monitor  the 
finances  of  Pacific  Homes  and  to  revoke  the 
operating  certificate  if  financial  reserves  fell 
below  statutory  minimums  (without  a  certificate. 
Pacific  Homes  could  not  have  continued  entering 
into  life-care  contracts  with  newer  members  by 
which  lump  sums  ranging  from  $50,000  -$100,000  were 
prepaid) . 

A  companion  action  case  was  filed  against  the 
United  Methodist  Church  and  church  entities  by  the 
same  class,  and  ultimately  settled  for 
approximately  $21  million,  after  the  presentation 
of  plaintiffs'  case  at  trial.  Thereafter,  the 
action  against  the  state  settled  for  $1  million, 
notwithstanding  an  exposure  from  $10-40  million.  I 
litigated  the  matter  for  the  state  and  negotiated 
the  settlement. 

This  very  favorable  settlement  for  the  state,  in 
light  of  the  state's  prior  knowledge  of  the 
financial  condition  of  the  homes,  was  due  in  part 
to  a  concurring  opinion  in  a  related  appeal  (see 
Matthews  v.  State  of  California  (1980)  104 
Cal.App.3d  424,  in  which  the  trustee  in  bankruptcy 
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for  Pacific  Homes  was  also  suing  the  state)  which 
observed  the  state's  determination  not  to  revoke 
the  operating  authority  was  discretionary  in  nature 
and  was  immune  from  liability.  I  was  co-counsel 
for  the  state  in  this  appellate  matter. 

(4)  Glen  Cosman,  et  al .  v.  Chevron  U.S.A.,  Inc.,  State 
of  California,  et  al . ,  Orange  County  Superior  Court 
Case  No.  37-48-02,  and  ten  related  actions  (1984). 

Opposing  Counsel:   Andrew  Albert 

Higgs,  Fletcher  &  Mack 

401  W.  "A"  Street,  Suite  2000 

San  Diego,  CA  92101 

(619)  236-1551 

Judge:  Jerrold  S.  Oliver,  Retired 

Orange  County  Superior  Court 

This  litigation  consisted  of  ten  actions  filed 
against  the  State  of  California  as  well  as  other 
public  entities,  oil  companies,  and  residential 
development  companies,  and  comprise  the  McColl 
Toxic  Wastesite  Damage  Litigation.  These  cases 
arose  as  a  result  of  over  100  single-family 
residences  being  developed  on  or  near  toxic  waste 
dumps  in  the  City  of  Fullerton  in  Orange  County. 
The  plaintiffs  (approximately  500  in  number)  were 
individual  homeowners  and  their  families  suing  the 
above  categories  of  defendants  for  construction  of 
the  homes  in  proximity  to  the  toxic  waste  sites. 

Varying  theories  of  liability  were  assessed  against 
the  state,  including  alleged  failure  to  enforce 
statutes  and  regulations  concerning  toxic  waste 
sites,  and  failure  to  warn  prospective  residents  of 
the  foreseeable  dangers  and  risks  associated  with 
living  on  or  near  the  toxic  waste  sites  after  the 
condition  became  known.  Further,  it  was  alleged 
the  state  had  knowledge  of  the  McColl  problem  and 
failed  to  prevent  further  development  or  warn 
prospective  buyers  of  the  hazards  associated  with 
living  in  the  area. 

Plaintiffs  had  sought  damages  for  both  the 
reduction  in  the  value  of  real  property  and 
personal  injuries  including  emotional  distress  and 
discomfort  associated  with  noxious  fumes.   Damages 
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in  excess  of  $60  million  were  claimed  by  the 
plaintiffs.  I  exclusively  handled  this  matter  on 
behalf  of  the  State  of  California  through  the 
litigation  and  settlement  phases.  A  $300,000 
settlement  was  negotiated  between  the  State  of 
California  and  all  plaintiffs  in  these  multiple 
joinder  actions. 

(5)  Bishop  V.    Gwaltney,    San  Bernardino  County  Superior 
Court  Case  No.  BCV  1150  (1985) 

Opposing  Counsel:    Collin  Thomas  Burton,  Esq. 
Burton,  Brunt  &  Robbins 
5700  Stoneridge  Mall  Road 
Suite  360 

Pleasanton,  CA  94566 
[Due  diligence  was  used   in 
attempts  to  locate  counsel's 
telephone  number] 

Judge:  Rufus  L.  Yent 

This  was  a  civil  action  for  damages  brought  under 
the  Federal  Civil  Rights  Act  (42  U.S.C,  sec.  1983) 
by  the  parents  of  a  victim  murdered  by  a  Barstow 
area  California  Highway  Patrol  officer,  George  M. 
Gwaltney.  Officer  Gwaltney  was  convicted  by  a 
federal  jury  in  United  States  District  Court 
(Central  District)  for  criminal  violation  of  a 
person's  civil  rights,  and  sentenced  to  90  years. 
Prior  to  the  federal  trial,  two  San  Bernardino 
County  juries  were  unable  to  reach  a  verdict  in 
state  prosecutions  for  murder. 

Following  Officer  Gwaltney 's  criminal  conviction, 
this  civil  action  for  dcimages  was  filed  against  the 
State  of  California,  Officer  Gwaltney 's  commanding 
officer,  and  high-ranking  officials  with  the 
Department  of  the  California  Highway  Patrol  (CHP) . 

In  the  civil  rights  deunage  action,  I  represented 
only  the  aforementioned  CHP  commander  and  CHP 
officials  against  claims  of  vicarious  liability.  I 
successfully  obtained  a  dismissal  of  the  action  as 
it  related  to  my  clients. 


21 


74 


I.    BIOGRAPHICAL  INFORMATION  (PUBLIC)  JEFFREY  TIMO  MILLER 


(6)  State  of  California  v.  Jungquist,  et  al .  (21 
Parcels) ,  San  Diego  County  Superior  Court  Case  No. 
392533  (1981) 

Opposing  Counsel:    Richard  R.  Leuthold,  Esq. 
12770  High  Bluff  Dr.,  #230 
Pardee  Center  -  West  Court 
San  Diego,  CA  92130 
(619)  792-7070 

Judge:  Judith  McConnell 

San  Diego  Superior  Court 

In  this  eminent  domain  action,  I  filed  against  21 
parcels  of  property  consisting  of  several  hundred 
acres  of  land  to  be  acquired  for  the  Anza  Borrego 
State  Park,  the  largest  state  park  in  the  entire 
California  state  park  system.  This  particular 
filing  was  to  augment  existing  park  property  with 
new  property. 

Because  of  the  large  number  of  parcels  involved,  it 
was  important  to  achieve  early  in  the  proceedings  a 
favorable  jury  trial  result  on  the  issue  of  just 
compensation  for  an  individual  parcel  so  that  the 
remaining  parcels  could  be  acquired  without 
excessive  or  unreasonable  cost  to  the  State  of 
California.  The  Darling  parcel,  consisting  of 
unimproved  desert  property,  was  the  first  parcel  to 
go  to  trial.  Although  the  fair  market  value  of  the 
subject  property  was,  in  relative  terms,  modes,  the 
opinion  of  the  value  held  by  the  appraiser  for  the 
property  owner  was  several  times  greater  than  the 
opinion  of  value  of  the  independent  appraiser 
retained  by  the  state.  After  a  jury  trial, 
including  a  view  of  the  subject  property,  a  verdict 
was  rendered  precisely  on  the  opinion  of  value 
rendered  by  the  state's  expert.  This  result 
created  a  domino  effect  in  which  practically  all  of 
the  remaining  parcels  fell  into  place  in  the  range 
of  fair  market  value. 

(7)  State  of  California  v.  Clark,  Los  Angeles  County 
Superior  Court  Case  No.  923844  (1969)  ;  California 
Court  of  Appeal,  Second  District,  Div.  Four,  Civil 
No.  39001;  officially  reported  at  33  Cal.App.3d  463 
(1973)  . 
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Opposing  Counsel:    Roger  Sullivan 

Sullivan,  Workman  &  Dee 
800  So.  Figueroa,  Suite  1200 
Los  Angeles,  CA  90017 
(213)  624-5544 

Ju<^9e:  Sidney  W.  Kaufman,  Retired 

In  this  eminent  domain  action  to  acquire  48  acres 
for  the  California  Water  Project,  I  tried  the  case 
to  jury  verdict  successfully  defeating  a  claim  of 
$2  50,000  severance  damage  and  obtained  an 
affirmance  on  appeal.  The  Appellate  Court  resolved 
a  novel  legal  issue  regarding  the  conditions  upon 
which  a  jury  could  base  a  verdict. 

(8)  Stockwell   V.   State  of  California,    San  Diego  County 
Superior  Court  Case  No.  366789  (1982). 

Opposing  Counsel:    Frederick  G.  Dunn,  Esq. 
P.O.  Box  81691 
San  Diego,  CA  92138 
(619)  531-0055 

Judge:  Louis  M.  Welsh,  Retired 

San  Diego  Superior  Court 

In  this  personal  injury  action,  plaintiff,  a 
visitor  to  the  San  Onofre  State  Beach  Park  in  San 
Diego  County,  was  seriously  injured  when  he  fell 
approximately  60  feet  while  standing  at  the  edge  of 
a  cliff  which  eventually  gave  way.  Notwithstanding 
plaintiff's  awareness  of  warning  signs  admonishing 
users  of  the  blufftop  trials  to  stay  on  the  trials 
and  away  from  unstable  bluffs,  plaintiff  approached 
the  cliff's  edge  to  acquire  a  better  view  of  the 
beach  and  ocean.  After  being  aware  for  an 
approximate  30-second  period  of  time  that  gravel 
and  sand  was  falling  from  his  vantage  point,  he 
attempted  to  retreat,  but  was  unsuccessful. 

I  was  exclusive  trial  counsel  for  the  state.  Trial 
resulted  in  a  judgment  in  favor  of  the  state  of 
California  along  with  a  specific  finding  that  the 
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condition  of  the  park  was  not  dangerous  as  long  as 
marked  trials  were  provided  and  sufficient  warnings 
of  unstable  bluffs  were  given. 

This  case  was  of  significance  to  the  State  of 
California  with  respect  to  all  of  its  state  beach 
parks  in  the  San  Diego  area,  almost  all  of  which 
contain  substantial  portions  of  blufftop  property 
overlooking  the  Pacific  Ocean.  These  bluffs  are 
native  sandstone  and  potentially  unusable  for  a 
variety  of  natural  factors.  A  liability  result  in 
this  case  would  have  likely  imposed  upon  the  state 
a  duty  to  fence  off  all  blufftop  portions  of  its 
scenic  San  Diego  County  state  beach  park  areas, 
thereby  diminishing  the  natural  beauty  of  native 
landscape. 

(9)  Board  of  Medical  Examiners  of  the  State  of 
California  v.  American  Weight  Control  Clinics, 
et  al . ,    Los  Angeles  County  Superior  Court  (1978) 

Opposing  Counsel:    Robert  Yale  Libbott,  Esq. 
(Retired)   Address  unknown 

Judge:  Permanent  Injunction  Obtained 

by  Stipulation,  Not  Trial 

This  action  consisted  of  a  complaint  for 
preliminary  and  permanent  injunction  brought  by  the 
Board  of  Medical  Examiners  of  the  State  of 
California  (now  the  Board  of  Medical  Quality 
Assurance)  against  various  lay  individuals  and 
corporations  for  the  unlicensed  practice  of 
medicine  (prescribing  and  administering  weight 
control  regimens)  in  violation  of  the  State  Medical 
Practice  Act. 

When  the  weight  clinic  industry  first  came  into 
prominence  during  the  early  and  mid-1970 's,  it  was 
populated  by  lay  persons  and  corporations  who 
employed  and  directed  physicians  for  maximum 
profit.  During  these  times,  maximum  emphasis  was 
placed  upon  a  hard-sell  approach  and  assembly-line 
medicine.  Basically,  the  physicians  had  very 
little,  if  any,  input  into  the  medical  program  and 
the  nature  of  the  physician/patient  relationship. 
Overweight  individuals,  already  emotionally 
vulnerable,  found  themselves  dealing  with  "weight 
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counselors"  (basically  lay  sales  people) ,  and  were 
quickly  signed  up  for  an  expensive  series  of 
injections  and  low  calorie  diet.  Contact  with 
physicians  who  "rode  the  circuit"  amongst  the 
various  clinics  was  minimal. 

This  method  of  lay  medical  practice  violated  the 
law  and  endangered  the  health  of  patients. 

Following  a  period  of  intense  litigation  lasting 
several  years,  a  stipulated  permanent  injunction 
was  negotiated  calling  for  physician  control  of  the 
weight  loss  clinic  environment  and  stringent 
limitations  upon  the  activities  of  "sales 
counselors."  Provisions  of  the  injunction  ensured 
that  patients  would  be  properly  screened,  tested, 
and  evaluated  for  these  demanding  weight  control 
programs,  and  that  patients  would  be  closely 
monitored  by  physicians  during  the  course  of  weight 
loss. 

(10)  Board  of  Medical  Examiners  v.  Clairmont  Anesthesia 
Group  (1974)  (Administrative  action  against  the 
medical  licenses  of  3  San  Diego  area 
anesthesiologists. ) 

Opposing  Counsel:    Peter  Hughes 

1010  Second  Avenue,  Suite  1917 
San  Diego,  CA  92101 
(619)  234-6695 

Judge:  Marguerite  Geftakys 

Administrative  Law  Judge 

In  this  action,  I  represented  the  State  of 
California,  through  the  Board  of  Medical  Examiners, 
in  its  efforts  to  revoke  the  medical  licenses  of 
the  subject  physicians  who  engaged  in  Medi-Cal 
fraud  by  submitting  false  billings.  After  a 
hearing  of  several  days,  a  decision  revoking-  the 
licenses  of  the  physicians  was  rendered. 
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Because  these  cases  are  older  than  five  years,  a  list  of  10-12 
members  of  the  legal  community  who  have  recently  appeared 
before  me  are  as  follows: 

1.  Virginia  C.  Nelson,  Esq. 
14  50  Front  Street 

San  Diego,  CA  92101 
(619)  232-5503 

2.  Michael  J.  Weaver,  Esq. 
Sheppard,  Mullin,  Richter  &  Hampton 
501  W,  Broadway,  19th  Floor 

San  Diego,  CA  92101-3598 
(619)  338-6500 

3.  David  J,  Noonan,  Esq. 
Post,  Kirby,  Noonan  &  Sweat 
600  W.  Broadway,  Suite  1100 
San  Diego,  CA  92101 

(619)  231-8666 

4.  Louis  E.  Goebel,  Esq. 
406  Maple  Street 

San  Diego,  CA  92103 
(619)  239-2611 

5.  Thomas  F.  Manning,  Esq. 
Deputy  District  Attorney 
22  0  W.  Broadway,  7th  Floor 
San  Diego,  CA  92101 

(619)  531-4203 

6.  Brian  D.  Monaghan,  Esq. 
Monaghan  &  Warren 

14  50  Front  Street 
San  Diego,  CA  92101 
(619)  231-0059 

7.  William  M.  Low,  Esq. 

Mclnnis,  Fitzgerald,  Rees  &  Sharkey 
12  3  0  Columbia  Street,  Suite  800 
San  Diego,  CA  92101-3571 
(619)  595-3312 
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8.  David  G.  Brown,  Esq. 

Neil,  Dymott,  Perkins,  Brown  &  Frank 
1010  Second  Avenue,  Suite  2500 
San  Diego,  CA  92101-4959 
(619)  238-1712 

9.  General  Michael  I.  Neil 

Neil,  Dymott,  Perkins,  Brown  &  Frank 
1010  Second  Avenue,  Suite  2500 
San  Diego,  CA  92101-4959 
(619)  238-1712 

10.  Marilyn  R.  Moriartyt,  Esq. 

Lewis,  D'Amato,  Brisbois  &  Bisgaard 
550  W.  'C"  Street,  Suite  800 
San  Diego,  CA  92101 
(619)  699-4958 

19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question;  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived) . 

Of  particular  significance  to  me  is  my  service  to  (1)  the  San 

Diego  Superior  Court  through  the  following  committees,  and  (2) 

the  San  Diego  legal  community  through  the  following  Inns  of 
Court . 

(1)  Elected  to  the  Executive  Committee  of  San  Diego  Superior 
Court  for  the  years  1990,  1991  and  1995. 

(2)  Chair  of  the  San  Diego  Superior  Court  Rules  Committee  - 
1990,  1991. 

(3)  Chair  of  the  San  Diego  Superior  Court  Joint  Jury 
Committee  -  1993,  1994. 

(4)  Board  of  Directors  -  San  Diego  Inn  of  Court  -  1996 

Master  -  San  Diego  William  B.  Enright  Inn  of  Court 
1992  -  1995. 
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(5)   Advisor  -  Litigation  Section  -  California  State  Bar 
1996. 

Through  my  chairmanship  of  the  Rules  Committee  during  the  time 
the  Court  converted  to  a  civil  master  calendar  to  a  civil 
independent  calendar  system,  the  committee  was  able  to 
implement  the  most  expeditious  civil  trial  calendar  in 
California. 

My  other  pleasure  has  been  to  work  with  young  attorneys, 
through  the  Inn  of  Court  movement,  to  hone  skills  and  provide 
positive  social  interaction  with  the  young  bar. 
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QUESTIONNAIRE  FOR  SENATE  JUDICIARY  COMMITTEE 
II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

None,  except  for  my  judicial  pension  administered  by  the 
Judicial  Retirement  System, 

2<  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

As  I  have  done  for  my  current  Superior  Court  position,  I  would 
create  a  recusal  list  consisting  of  close  relationships  with 
attorneys.  The  list  could  be  utilized  at  the  case  assignment 
level  and  in  my  individual  department  to  screen  for  possible 
conflicts.  If  such  screening  procedures  failed  to  detect  an 
individual  on  my  recusal  list,  I  would  immediately  recuse  upon 
learning  of  the  presence  of  any  such  person  on  a  case  assigned 
to  me. 

The  only  likely  potential  financial  conflict  of  interest  would 
be  a  case  involving  my  spouse's  employer,  TWA.  The  same 
procedure  could  be  employed  in  addition  to  following  the  Code 
of  Judicial  Conduct.  At  present,  I  have  no  other  sources  of 
potential  conflict. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 
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4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  svtbstituted  here.) 

See  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail.   (Add  schedules  as  called  for.) 

Financial  Statements  and  Schedules  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

No. 
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FOR    CALENDAR    YE^R    1995^^^^^^    ^^    6/37/96^" 


l?,'S 


1.  Person  Reporting  (Last  name,  f 

MILLER,  Jeffrey  T. 


U.S.  District  Court 
Southern  District  of 
California 


7/22/96 


senior  scacus;  naqiscrate  judges  indicate 
full  -  or  part-time) 

U.S.  District  Court  Judge 


5.    Report  Type    tc 
X       Nominatio 


eport  mg    Period 


1/1/95    63a96 


7.  Chambers  or  Office  Address 

Hon.  Jeffrey  T.  Miller 
San  Diego  Superior  Court, 
220  W.  Broadway 


Dept  4! 


San  Diev'J,  CA  92101 

IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.      POSITIONS.      (Reporting  individual  only,  see  pp.  9-13  of  Instniclions.) 

POSITION  NAME    OF   ORGANIZATION/ENTITY 

NONE       (No  reportable  positions) 


Member,    Board   of   Directors 


San  Diego   Inn  of   Court 


II.     AGREEMENTS.      (Rcportingindividualonly,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES    AND    TERMS 


Q 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  -^  SOURCE   AND   TYPE 


n 


NONE       (No  reportable  non-investment  income) 


1/1/96  to 
6/30/96 


State 

of  Cali 

fornia 

State 

of  Cali 

fornia 

County 

of  San 

Dieqo 

County 

of  San 

Dieqo 

Trans 

World  Airlines 

597,464.74 
$53.694.96 
$  1  .608.00 
$  804.00 
$. 


(S) 


Continuing  Education  of  Bar 


633.50 
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Name  of  Person  Reporting 

MILLER,  Jeffrey  T. 


7  /22  /96 


IV.      REIMBURSEMENTS  and  GIFTS   -  Iransportalion,  lodging,  food,  cntertainmcnl. 

(Includes  those  lo  spouse  and  dcpcndcnl  children,  use  the  parenthelicals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  Sec  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


Q 


NONE       (No  such  reportable  rcimbursemcnls  or  gifts) 


V. 


OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


LxJ 


NONE       (No  such  reportable  gifts) 


VI.      LIABILITIES.       (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions  ) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


□ 


NONE       (No  reportable  liabilities) 


VALUE    CODES: 
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Name   o(    Person  Reporcing 

MILLER,    Jeffrey   T. 


7    /22/96 


VII.  Page  1  INVESTMENTS  and  TRUSTS -income,  value,  transactions 

and  dependent  children  Sec  pp.  37-54  of  Instruclions  ) 


(Includes  ihose  of  spouse 


Description  of   Assets 

Indicate   where   applicable,    owner  of 
Che    asset  by  using    the   parenthetical 
" (J) -    for   ioint    ownership  of    report- 
ing   individual    and   spouse.     "(SI*    for 
separate  ownership  by  spouse,    "(DC)' 
for  ownership  by  dependent   child. 

Place  ■(Xl*   after  each  asset 
exempt   from  prior  disclosure. 

during 
repomng 
period 

c. 

Cross  value 

at  end  of 

report-iog 

period 

Transactions  during   reporting  period 

(11 

Code 
(A-H) 

(21 
Type 

int.) 

(1) 

Value: 
Code 
IJ-Pl 

(21 

Value 

MethodJ 

code 

(O-M) 

111 
Type 

bu^?iell, 
oerger. 
redeoKt- 

If  not   exempt   from  disclosure                 | 

(21 
Date: 
Month- 
Day 

(31 

Value2 
Code 
(J- PI 

Gaiiil 
(A-'Sl 

(SI 

Identity  of 

buyer/seller 

(it  private 

«       transaction) 

NONE         (No  reportable 

IRA  Home   Savinqs 

J 

T 

^  Hartford   Deferred   Comp 

J 

T 

State   Judicial 
Retirement   Fund 

L 

T 

'  Nicholas   Fund    (S) 

J 

T 

^ Vanquard   Health    (S) 

J 

T 

'  TWA  Common   Stock    (S) 

J 

T 

'  401 (K)    TWA    (S) 

K 

T 

8  IRA,    Fidelity 
Investments    (S) 

Fidelity  Maqellan 

K 

T 

'°     Fidelity   Cap  App 

J 

T 

"      Fidelity   Low   Price    S 

ock 

K 

T 

"      Fidelity   Equity    Incoi 

le 

J 

T 

'' 

IS 

IS 

.^ 

.s 

^  igfr?^?'Si^r^i  ?:i;s°s?iVii§,ooo    f:ih°sj.'?„'iiis%oo    r.iii.i'Hordhrooo.ooo  srsir^Jhis  I5!6ss%oo 

^  TlircS^'Ji .  03,    i;:Bl6°2Si°[„'ll§o.ooo    5:|l56°25i^?o'i;:SS?.ooo  ^:^?e°?LSM!SS6°S?o      -»--■  "  ""•°- 

'     rd'i'cT.':^2>'^"^      8:SSgE'ini.                             S:SSJi-'  """  °"'>"    S:^?!Sf25                                    T-Cash/Har.et 
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Name  o(  Perscn  Reporting 

MILLER,  Jeffrey  T. 


Date  of  Report 

7/22/96 


Vffl.   ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (Indicale  part  of  Report.) 


IX.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  tto.  57  of  the  Advisory  Comminee  on  Judicial  Activities, 
and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perfomi  any  adjudicatory  function  in  any  litigation  during  the 
period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3CX3Xc), 
in  the  outcome  of  such  litigatioa 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  aixi  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met  applicable 
statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifk  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.C.A  app.  7,  §  501  eL  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations 


Signature 


Date    /^^^/^'^^(g 


NOTE:   /^^yiSlDlVlDUAL  WHO  KNOWINGLY  AND  WILRJLLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SUBJECT 
TO  aviL  AND  CRIMD^AL  SANCnONS  (5  U.SCA  APP.  6,  §  104.) 


RLING  INSTRUCnONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the 

United  States  Courts 

One  Columbus  Circle,  N  E.,  Suite  2-301 

Washington,  DC  20544 
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NET  WORTH 


Provide  a  complete,  current  financiaJ  nci  worth  suiement  which  itemizes  in  detail 
aJ)  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  invcsonenis.  and  other  ftninciaJ 
holdings)  ili  liabilirics  (including  debts,  mortgages,  loans,  and  other  financiaj  obligations)  of 
yoursel/,  your  spouse,  and  other  immediate  members  of  your  household. 


1                                                     ASSETS 

LUBILrnES   ^  ^                          1 

P    Cii>.  on  hind  »nd  li  btnil          Appr  OX  . 

5 

15 

ooc 

Noui  payable  lo  bankj-Aocujed 

- 

1 

U.S.  Covcfortifol  Mcan6a-»dd 

- 

-- 

NoLc*  p«>-»bk  U3  bAAki— UAj«c:urciJ 

■\ 

1 

Lirjsi  KCi-iocl-nU  i:SoduIe 

- 

-- 

Nolei  ptysble  lo  rri»Qvcj 

^ 

I    Unlisted  KCuSlics--bdd  uticdaU 

Ko'-ci  p»)-0>le  lo  othert 

Accow-.u  ind  no"^i  rtiriviblc: 

- 

._ 

_ 

Accounu  and  btiU  due 

- 

Dut  fcom  rrhu^cj  *.-id  txndJ 

- 



_ 

Unpud  income  ixx 

\ 

I>-c  torn  olhal 

_ 

-_. 

Oder  unpaid  txz  arid  inurcit 

Dov:b:ful 

- 

--- 

- 

KcaJ  eiute  rccn^nei  payabic-add 

icSeiiuJa      SEE    SCHEDULE 

'  $ 

235 

000 

PERSONAL     RESIDENCE 

S3 

25, 

000 

Oaael  a%or:{i{ci  and  other  Uerj  pty- 
abta 

-„ 

■ 

ReJ  ciuti  oior4»Ici  recclviblt 

- 

■  -,.- 

__ 

Ohe/  <Sebt»-!t£nui«: 

AuCM  uTd  other  pcnonJ  property 

$1 

OQ, 

000 

Auto    Loan    -    Ford    Appro 

X  . 

S7, 

000 

Cub  viJuc-U/e  mturtnce 

-, 



_ 

Auto    Loan    -    MBenz 

S19, 

000 

0/«  useu-ilt.-niit: 

Current 

Credit    Card    Balances 

?!?, 

000 

Judicial    Pension 

70, 

OOO 

i 

Total  UabiLdct 

S 

275, 

000  i 

NeiWor^h                                               + 

S 

235  , 

000   1 

Toul  AiMll 

S5 

10, 

000 

Total  Uabilj£aa  inj  r>et  ».mTh 

$ 

^iin, 

1 

nnn : 

CO.NTCNCE.ST  UVBO-mES 

CEMIRAL  ISTOHytKTlOS 

j 

Aj  taioitw.  ootDtic-  or  juinaur 

Are  any  uxu  ple<]{e<f?  (Arid  ached- 
uh.) 

No 

f 

Oa  xiMi  or  ccnrx^o 

Arc  you  ^fcodknt  in  any  loiu  or  lc{iJ 
»ctk>a«7 

No 

•  1 

LcfO  C;«jru 

K»v«  you  cvfi  iaIhao  bmlcrupary? 

No 

Pic-lncn  for  Fai<.Tj  Incom.  Tu„  i  ^  ^h  p  1  f 

I 

Olhcr  fpcciJ  d<b( 

-4-i 

A1    "JQ/I       Q-7 


88 


II.   FINANCIAL  DATA  AND 

CONFLICT  OF  INTEREST  (PUBLIC) 


JEFFREY  TIMO  MILLER 


ATTACHMENT  TO  FTNANPTAI.  STATFMFWT  -  .TRFFRRY  TTMO  MILLER 
SCHEDULE  OF  MORTnAGRS  PAYABLE 


1.  GE  Capital  Mortgage  -  1st  TD  Secured 

2.  Home  Equity  Credit  Loan 
USE  Credit  Union 


Balance:   $182,000 
Balance:   $  55,000 
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FINANCIAJL  STATENCENT 
NET  WORTH 


JADA     CORBETT,      WIFE 


Provide  1  complclc,  current  fuiinciil  nci  «.onh  suwmcnt  which  iicmiixrs  in  dcuil 
il]  asscLs  (including  bmk  accounts.  rcaJ  csutc.  sccuriocs.  trusu.  invcsoncnti.  and  ochcr  financiaJ 
holdings)  iiJ  liabilidcs  (including  debis.  mongagcs.  loans,  and  other  financial  obtigadons)  of 
yourself,  your  spouse,  and  ochcr  immediate  members  of  your  household. 


1                             ""^                  ASSSTS 

LlAJBtLrtTES    ^                                   1 

C4j>.  on  hAjid  tnd  L-i  buij        ApprOX  . 

515 

0  001   ^**"*  p4y»i»le  to  tMAlu-kocxi/od 

"^.^-  - 

U.S.  Co*cfiunctu  tccunoci - uii 

Noicj  p«)-»bk  lo  t>*ni:j.<ini«curtd 

• 

'   ~ 

■■. 

Liriai  »«cirinci-t4iJ  vc-Sodule      See     Sch 

sdule 

Noici  p«y«blc  u>  rd^avca 

~ 

. 

1 

1    Ura:jlid  «.£uritici-.uld  tiJxuliilc 

_ 

Nolo  p«)-»blc  to  othcri 

1 

Acco=;ili  u\d  no-.fi  rtxrivtblc: 

. 

... 

_ 

AC£ounU  tnd  biUl  due 

1 

Due  fiT>m  rtl»uv€i  end  tncntU 

_ 

... 

. 

Unpud  income  Llx 

L^^<  fnsm  othcrj 

. 

... 

. 

Olhcl  unp*jd  ujt  *nd  intrrcn 

1 

Doubtful 

- 

... 

- 

.die^u].     See    Schedule    of 

J  .      M 

CLLE 

1 
?        1 

Ret]  uuif  ownc^— td4  achcduU 

Personal    Residence    alre< 

dy    li 

ste 

3. 

QiiJel  c>or.tt^ci  tnd  ol^cr  b'erj  p«y- 
tbU 

- 



- 

Xtti  nuic  oiofmx««  rcc^ivibU 

■ 



.. 

Ohcr  <i<:bo— itcmiz*; 

AiitD*  tnd  otficf  pcnon*J  propcny 

< 

50, 

000 

See    Schedule    of    J.     M 

CLLE 

? 

C«jb  vijue-lifc  iniurince 

O'J-'Cz  uicu-iu.Tuit: 

Retirement    Fund 

< 

73, 

000 

. 

401-K    PLAN 

c 

37, 

500 

Fidelity    IRA 

J 

48, 

■)on 

Too]  tjiinlide« 

- 

No  Woni 

$ 

223. 

500    i 

Tout  AjstU 

: 

22; 

500 

XotO  Uftbilldu  and  ocC  vorth 

$ 

22.3, 

sooi 

co^^J^CE^T  lkboxttes 

CENTRAL  I>t6r.V1M10.N 

1 

Ai  codort«r.  comclcr  or  piwi^or 

Are  »ny  tixu  pjodfe^l?    (A<5d  Kh«J- 
uk.) 

No 

Oa  kiKt  or  con3-u:o 

Are  you  <3cfeodAnt  m  tay  ccia  or  Ic^il 
•ctiooi? 

No 

Lcf  J  C.Unu 

H»ve  you  ever  txkjta  bintrvTCcy? 

No 

Piovi.ionrof  FoderJ  IncooKTu  Withhel  3 

Olher  fpccitl  <ltb< 

-- 

=  ; 
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II.   FINANCIAL  DATA  AND 

CONFLICT  OF  INTEREST  (PUBLIC) 


JEFFREY  TIMO  MILLER 


ATTACHMENT  TO  FTNANCTAT.  STATEMKNT  -  JADA  CORBETT.  WIFE 
SCHEDULE  OF  LISTED  STOCK /SECURITIES 

226  Shares  -  TWA  -  Common  Stock    Approximately  $2,500 


Superior  Court  Salary 


$97,464.74 


County  of  San  Diego  Expense  Allowance    $  1,608.00 
Honoraria  From  Book  Authorships  from 

Continuing  Education  of  Bar  (SEB)    $   633.50 

Distribution  from  Home  Savings  IRA  Plan  $10,489.11 
Distributions  from  Hartford  Deferred 

Compensation  Plan  $  3,717.18 

Community  Property  Interest  in  Wife's 

Income  (Approximately)  $   7,500.00 


91 


QUESTIONNAIRE  FOR  SENATE  JUDICIARY  COMMITTEE 
III.   GENERAL  (PUBLIC) 


1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
'every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged*.  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

The  question  is  not  applicable  to  me  presently  or  for  the  time 
I  have  been  a  Judge  (January  1987  to  present) .  Prior  to  my 
becoming  a  Judge,  I  was  intermittently  involved  in  youth 
and/or  community  affairs: 


Approximately  1969-1971: 


Approximately  1976: 
1986  -  1987: 


1987  -  Present: 


Active  Big  Brother  for  the  Big 
Brothers  of  Greater  Los  Angeles. 
This  activity  involved  participation 
in  a  pilot  cross-racial  program  and 
spending  substantial  time  with  my 
little  brother  at  least  once  a  week. 

Little  League  manager. 

Board  of  Directors  for  San  Dieguito 
Boys  &  Girls  Club.  This  involved 
program  and  policy  planning  for  the 
Boys  &  Girls  Club,  a  mainstream 
outreach  organization  working  with 
youth  from  all  socio-economic 
levels,  but  primarily  with 
disadvantaged  children.  Time  was 
spent  attending  meetings  and  program 
activities. 

I  have  been  active  in  teaching  young 
trial  attorneys  trial  tactics, 
strategy,  and  evidence  through  the 
San  Diego  Inns  of  Court.  Presently, 
in  addition  to  these  teaching 
activities,  I  am  a  member  of  the 
Board  of  Directors  of  the  San  Diego 
Inn  of  Court  and  a  Master  of  the 
Enright  Inn  of  Court. 
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III.  GENERAL  (PUBLIC)  JEFFREY  TIMO  MILLER 

2.  The  American  Bar  Association's  Conuaentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion. 

Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

No. 

3.  Is  there  a  selection  commission  in  yoxur  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  coiirts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circtimstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

Yes,  there  is  such  a  selection  commission.  It  is  my 
understanding  my  nomination  was  recommended  by  the  "commission" 
or  local  (San  Diego)  committee.  I  was  interviewed  by  the 
local  committee  in  approximately  June  1995.  I  was  then 
interviewed  by  Senator  Dianne  Feinstein  in  late  August  1995. 
In  March  1996,  I  was  recommended  by  Senator  Feinstein  to  the 
President  for  nomination.  Thereafter,  I  have  participated  in 
interviews  with  the  Federal  Bureau  of  Investigation,  the 
United  States  Department  of  Justice,  and  the  American  Bar 
Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
'judicial  activism'. 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 
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III.  GENERAL  (PUBLIC)  JEFFREY  TIMO  MILLER 

Some  of  the  characteristics  of  this  'judicial  activism'  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jtirisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

When  I  initially  applied  for  a  position  on  the  San  Diego 
Superior  Court,  I  wrote,  in  1986,  "Laws  would  be  followed,  not 
created,  in  any  courtroom  I  presided  over".  I  am  now  in  my 
10th  year  as  a  Superior  Court  Judge  and  still  hold  the  same 
view. 

I  am  certainly  aware  of  the  criticism  of  "judicial  activism." 
There  seems  to  be  less  of  it  currently  than  in  years  past.  I 
believe  it  is  the  role  of  any  judge,  federal  or  otherwise,  to 
ensure  that  jurisdiction,  standing  and  ripeness  are  always 
present  before  proceeding  with  a  case.  The  federal  courts  are 
courts  of  very  significant,  but  limited  jurisdiction.  Federal 
coiarts  should  limit  their  involvement  to  federal  issues  within 
the  context  of  a  controversy  in  a  particular  case. 

Doctrines  such  as  exhaustion  of  administrative  remedies  and 
primary  jurisdiction  should  be  considered  and  applied  where 
appropriate.  Further,  in  cases  of  concurrent  jurisdiction 
where  pendant  state  claims  abound,  consideration  may  be  given 
to  remand  to  state  courts.  Finally,  the  doctrine  of  stare 
decisis,  adhering  to  case  law  precedent  is  paramount.  This 
sound  legal  policy  provides  structure,  certainty  (within 
predictable  limits)  and  uniformity  to  our  legal  system. 
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ADDENDUM  TO  SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE  OF 

JEFFREY  TIMO  MILLER, 

NOMINATED  TO  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA, 

DATED  JULY  19,  1996 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC)  JEFFREY  TIMO  MILLER 


15. 

Part  2 


Kenneth  Bingham,    et  al.    v. 

Rohr  Industries,    Inc. 

California  Court  of  Appeal  D017408 

San  Diego  Superior  Court  637458 

Judgment  for  damages  partially  reversed, 
following  jury  trial  in  a  wrongful  termination 
case,  based  on  instructional  error. 


Part  3     (continued) 
16.   (continued) 


12 
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FINANCIAL  STATEMENT  -    JEFFREY    TIMO   MILLER 

NET  WORTH 


Provide  a  complete,  coirent  financial  net  wonh  sutement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  secuiiiies,  trusts,  investments,  and  other  financial 
holdings)  all  liabilides  (including  debts,  mongages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

uaehjties 

Cith  on  hjuid  ind  in  b«nk»    Approx  . 

$ 

10, 

000 

Notes  payable  ts  banlcs-aecured 

— 

1 

U.S.  Govemaiut  leaniaa-tM 
ichedule 

Lifted  tecurioes— Add  scheduJe 

— 



— 

Notes  payable  to  rdativei 

— 



—  1 

Unlitud  teciriues-4dd  ichedule 

— 



— 

Notes  payable  to  othen 

— 



—  1 

Accounu  ind  notes  receivable: 

__ 





Accounts  artd  bills  due 

._ 

„_ 

1 

Due  bvm  leUtivej  tnd  &iends 

— 



— 

Unpaid  income  tax 

-- 



—  1 

Due  from  othai 

— 



— 

Other  unpaid  tax  and  interest 

— 



—  1 

Doubtful 







Real  estate  mart(a|ei  payable-add 
achedule     SEE    SCHEDULE 

$2 

31, 

000 

Real  estaif  owned— add  schedule 
PERSONAL    RESIDENCE 

$3 

25, 

000 

able 

__ 

Real  esute  montages  receivable 

— 

k- 

Other  debts-itenUze: 

Auoi  and  other  personal  preperty 

$1 

00, 

000 

Auto    Loan    -    Ford   Approx 

•    ? 

4, 

000    i 

Cash  value— life  insurance 

— 

— 

Auto   Loan    -   MBenz 

S 

16, 

boo  1 

Other  asseu-iiemize; 

current 

Credit  Card  Balances 

S 

20, 

300 

Judicial   Pension 

$ 

77, 

000 

' 

j 

i 

Total  liabilities 

$2 

73, 

)00 

Net  Wonh 

$2 

39, 

300 

Toul  AueU 

$5 

.2, 

000 

Total  UabUilies  and  net  worth 

$5 

12, 

)00 

CONTINGENT  UABEJTIES 

GENERAL  INFORMATION 

As  endorser,  comaker  or  {utranior 

__ 





tile.) 

No 

On  leases  or  contricts 

— 

— 

Are  yoa  defesdant  in  any  suits  or  lejal 
actions? 

No 

Legal  Oaims 

__ 

,__ 



Have  you  ever  taJcen  banlmjpte-,7 

N<? 

Provision  for  FedersJ  Income  Tax    Withhel 

i      — 

— 

— 

Other  special  debt 

~_~_ 

zz^ 

— 

=J 
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II.   FINANCIAL  DATA  AND 

CONFLICT  OF  INTEREST  (P0BLIC) 


JEFFREY  TIMO  MILLER 


ATTACHMENT  TO  FINANCIAL  STATEMENT  -  JEFFREY  TTMO  MILLER 
SCHEDULE  OF  MORTGAGES  PAYABLE 


GE  Capital  Mortgage  -  1st  TD  Secured    Balance:   $176,000 

Balance:   $  55,000 


Home  Equity  Credit  Loan 
USE  Credit  Union 
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FINANCIAL  STATEMENT    -  JADA  CORBETT,   WIFE 
NET  WORTH 


Provide  a  complete,  cuirent  financial  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  mists,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligadons)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS                                                     1 

LIAJBILinES 

Cuh  00  huid  uid  in  buiki       Approx  . 

$ 

10, 

000 

Notes  payable  to  banks— secured 

— 

1 

U.S.  Govecuneat  tccuhoa-idd 
schedule 

__ 





Notes  payable  to  banks -uuecured 

— 





liotd  ««aririej-«dd  scheduJe     See    Schec 

ule 

Notes  payable  to  relatives 

-- 

___ 

__- 

Unlisud  icciffities— add  schedule 

— 

___ 

___ 

Notes  payable  to  othen 

— 

— 

— 

Aceouru  ind  noies  receivible: 

— 

___ 

___ 

Accounts  and  bills  due 

— 

— 

— 

Due  from  rel»nve«  ud  friendj 

— 

___ 

— 

Unpaid  income  tax 

— 

— 

— 

Due  £rom  others 

— 

___ 

___ 

Other  unpaid  lax  and  interest 

— 

— 

— 

Doubtful                                                ^ 

— 

— 

— 

Real  estate  rocrt{a(es  payable-add 
Kiiedule    See    Schedule   of   ^ 

.     MI 

^LER 

Real  esuu  owned— add  schedule 

Personal    Residence   alreac 

y    list 

ed. 

Chinel  mortfaf es  and  other  liens  pay- 
able 

— 





Real  eslile  montages  receivable 

— 

___ 

-__ 

Other  debcs-iten^ize: 

Aums  and  other  penoaal  properry 

$ 

50, 

000 

See   Schedule   of   J.    MILI 

ER 

i 

Cash  value-life  insurance 

— 

___ 

___ 

Other  aisetj-itemiie: 

Retirement   Fund 

$ 

73, 

000 

' 

1 
1 

401-K   Plan 

$ 

42, 

000 

\ 

Fidelity    IRA 

S 

53, 

000 

Total  liabilities 

— 

— 

— 

Net  Worth 

S2 

28, 

000 

Toul  Aueu 

$2 

28, 

)00 

Total  liabilities  and  net  worth 

$2 

28, 

000 

CONTINGENT  UABEJITES 

GENERAL  INFORMATION 

Ai  endorser,  comaker  or  {uinalor 

— 

___ 

__- 

Are  any  assets  pledfed?   (Add  sched- 
ule.) 

No 

On  lata  at  eonutai 







Arc  yea  defendant  in  any  luiu  or  Icjal 
aenons? 

No 

1    Le{al  Qainu 

__ 





Hive  you  ever  taken  banfaupicr,  ? 

No 

Prevision  for  rederil  Income  Tax  Withhel 

— 

— 

— 

Other  special  debt 

— 

— 

— 

_ 
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JEFFREY  TIMO  MILLER 


Superior  Court  Salary  $107,390.00 

County  of  San  Diego  Expense  Allowance  $   1,608.00 

Honoraria  From  Rutter  Group  Panel  $    500.00 

Community  Property  Interest  in  Wife's 

Income  (Approximately)  $   1,500.00 
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FINANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    lSSS//ff^ 


IS    U   SC.    App. 


Reporting    tL«5 


MILLER,  Jeffrey  T. 


Court  or  Organization 

U.S.  District  Court 
Southern  District 
of  California 


1/  7/  97 


full-    or  part-time) 

U.S.    District   Court   Judge 


Repavt  Type  (check  appropriACe  C/] 

^  Nomination.  Date  1/  7/  97 

Initial       Annual        Fin^ 


On  the  basis  of  the  information  containi 
any  modifications  pertaininq  thereto,  i 
in  compliance  with  applicable  laws  and 


Reporting  Period 


19^S/19S6 


.   Chairiers  or  Olfice  Address 

Hon.  Jeffrey  T.  Miller 

San  Diego  Superior  Court,  Dept. 

2  20   W,    Broadway 

c:an    nipgn,    ra    ■'q?im 
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t    IS      in  i»y  opir 


IMPORTANT  NOTES:  The  inslruclions  accompanying  ihis  form  musl  be  followed.    Complete  all  parts 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITI ONS.     (Reporting  individual  only;  see  pp.  9- 13  of  Instructions.) 

POSITION  NAME    OF   ORGANIZATION /ENTITY 

NONE      (No  reportable  positions) 

Member,    Board   of   Directors  San  Diego   Inn  of  Court 


II.     AGREEMENTS.      (Reporting  individual  only;  see  pp  14-17  of  Instructions.) 

DATE  PARTIES    AND    TERMS 


H 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions ) 

DATE  SOURCE  AND  TYPE 


GROSS  INCOME 


n 


NONE      (No  reportable  non-investment  income) 


1995 


1995 


1996 
,    1555  to 
6/30/96 

6.  1995 

7.  1996 

8.  1996 


State 

of 

Call 

fornia 

State 

of 

Cali 

fornia 

County 

of 

San 

Diego 

County 

of 

San 

Diego 

Trans 

World  Airlines 

S  97 

if,i 

74 

S107 

390 

on 

?   1 

60P 

00 

.S   1 

60R 

op 

$ 

(S) 

Continuing  Education  of  Bar 
Continuing  Education  of  Bar 
Rutter  Group 


500.00 
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FINANCIAL    DISCLOSUPE    REPORT 


Name    of    Person    Reporting 

MILLER,    Jeffrey   T. 


kte  of   Report 

1  /  1  /  SI 


rV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  enlerlaimnent. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentbeticals  '(S)'  and  '(DC)*  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions  ) 
SOURCE  DESCRIPTION 


□ 


NONE       (No  such  reportable  reimbursements  or  gifts) 


OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  children;  use  the  pareniheiicals  "(S) "  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  depcndeni  children,  respectively    See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION 


□ 


NONE       (No  such  reportable  gifts) 


VI.     LIABILITIES.       (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child    See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE 


□ 


NONE      (No  reportable  liabilities) 


102 


FINANCIAL   DISCLOSURE    REPORT 


H«nie  of   Person  Reporting 

MILLER,  Jeffrey  T. 


Dste  of   Report 

\l  1 1  ^1 


VII.  Page  1 INV-ESTMENTS  and  TRUSTS  --  income,  value,  transactions 

and  dependcDt  children.  See  pp.  37-54  of  lostnictiom.) 


(Includes  (hose  of  spouse 


Dcscripcion'of  Assets 
(including  trust  assets) 

ImJIcste   where  sppllcsble.    owner  ot 
the   asset  by  using   the   psrentheticsl 
"  (Jt  •    for   Joint   ownership   of    report- 
ing  Individusl   and   spouse.    "(S)*   for 
separate  ownership   by   spouse      -IDC) • 
for  ownership  by  dependent   child. 

Plsce   "(XI'   after   each  asset 
cxeiq>t   froai  prior  disclosure. 

'      B. 
Irtcone 
during 
reportiDQ 
period^ 

c. 

Gruss  value 
at  end  of 
reporting 
period 

Transactions  during   reporting  period 

(I) 
(A-HI 

(21 

rE; 

Int.l 

(11 

Value 
Code 

(J-PI 

(21 

Value 

MethodJ 

Code 

(O-m 

(11 

buy?   sell, 
•lerger. 
redeoro  - 

If   not    exempt   froei  disclosure                 | 

(21 

KS?h- 

Day 

(3) 

Value2 
Code 

(J-P) 

(41 

(^ainl 
Code 
(»-Hl 

Identity  of 
buyer/seller 
(if  private 
transaction] 

NONE          (No   reportable 

State   Judicxai 
^   Retirement   Fund 

None 

L 

T 

'  Nicholas   Fund    (S) 

c 

Int. 

J 

T 

'   Vanguard   Health    (S) 

B 

Int. 

J 

T 

'   TWA   Common   Stock    (S) 

None 

J 

T 

*    401 (K)    TWA    (S) 

None 

K 

T 

IRA,    Fidelity 
Investments    (S) 

'  Fidelity  Magellan 

B 

Int. 

K 

T 

Fidelity 
*   Low   Price   Stock 

B 

Int. 

K 

T 

Fidelity 
'  Equity   Income 

B 

Int. 

J 

T 

'  !sn"?^?*'S.^2^5J.    ?:IU°§§i°[o'H?,o.o      ?:lh°2Si'?o'liS2%oo     %:%\,V.\A\\\VU...    Srilr^'JhiS  li^SS'oo. 

'  TSircSf-'?! .  .„    i:ni6°S?.°U'll3o.ooo    S:UI«°§Si'?o'i;:S§S.ooo  i::5l?4°?iaS°s!'SSo°SSo      "■»"•»"  "  ""■-" 

'  fsircS!"^,""""  8:ssgj'i:!i.           Sigrsii""  """  -"""  grfijrsrjs              T.ca.h/H.,>.et 
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FINANCIAL  DISCLOSDR2  REPORT 


Name  of  Person  Repozriiig 

MILLER,    Jeffrey   T. 


Date  of  Report 

1/7/97 


Vm.  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (Indicate  pari  of  Report) 


DC  CERTDFICATION. 

In  compliance  with  the  provisions  of  28  USC  §  455  and  of  Advisor)-  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial  Activities. 
and  to  the  best  of  my  knowledge  al  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  ftjnaion  in  any  litigation  during  the 
period  covered  by  this  repon  in  which  1,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C<3Xc). 
in  the  outcome  of  such  litigation. 

I  certify  thai  all  information  given  above  (including  infonnaiion  pertaining  to  my  spouse  and  minor  or  dependent  childrea  if  any)  is  accurate. 
Due,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  thai  any  infomialion  not  reported  was  withheld  because  it  met  applicable 
statutoty  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  inconv  from  outside  employment  and  honoraria  and  the  acceptance  of  gifls  which  have  been  reported  are  in 
axnpliance  with  the  provisions  of  5  U.S.CA  app.  7,  §  501  et  seq  ,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations. 


Sjgnann 


7^?^X:i^<^ 


//y/?'^ 


NOTE  ANY  nterVlDUAL  WHO  K&JOWINGLY  AND  \MLFUU,Y  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SUBJECT 
TO  aVIL  AND  CRIMINAL  SAhJCTIONS  (5  U.S.CA  APP.  6,  §  104.) 


FILING  INSTRUCnONS: 


Mail  signed  original  aixl  3  additional  copies  to: 


Cocnniittee  on  Financial  Disclosure 
Adininistrative  Oflice  of  the 

United  Slates  Courts 
One  Columbus  Qrcle,  N.E,  Suite  2-301 
Washington,  DC  20544 
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ftfflDAYIT 


I,  JEFFREY  TIMO  MILLER,  do  swear  that  the  information  provided  in 
this  statement  is,  to  the  best  of  my  knowledge,  true  and  accurate. 


(D, 


7^/^f^ 


(N 


V 


f 


Subscribed  and  sworn  to  before  me      /^         (yy     /^ 

this  7th  day  of  January,  1997.        C^a^^r-J^^     ^=^-     '^-^'^-^ 


(NOTARY) 


LINDA  L  CRAIG  \ 

Comn  sraocs?       « 

IOTARVPU3L':      '    Li-CRNPAil; 


0 

(3Uv_«!=e .."...-„ 

Svv^py     sANDiEcj^.:    TV     n 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Donald  Marsh  Middlebrooks 

2.  Address:  List  current  place  of  residence  and  office  address(es). 


Office:  Steel  Hector  &  Davis 

1900  Phillips  Point  West 
777  South  Flagler  Drive 
West  Pahn  Beach,  Florida  33401-6198 

3.  Date  and  place  of  birth. 

December  31,  1946 
Orlando,  Florida 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and 
business  address(es). 

I  am  married  to  Victoria  Leigh  Johnston  Middlebrooks. 
My  spouse  is  not  employed  outside  of  our  home. 

5.  Education;  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates  degrees 
were  granted. 

University  of  Florida  College  of  Law 
September  1968  to  March  1972 
(J.D.,  with  honors,  1972) 

University  of  Florida 
September  1964  to  June  1968 
(B  S.B.A.,  1968) 
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6.  Employment  Record;  List  (by  year)  all  business  or  professional 

corporations,  companies,  Tirms,  or  other  enterprises,  partnerships, 
institutions  and  organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

September  1977  to  date* 

Current  law  practice: 

Steel  Hector  &  Davis 

1900  Phillips  Point  West 

777  South  Flagler  Drive 

West  Palm  Beach,  Florida  33401-6198 

*  I  joined  the  firm  as  an  associate  in  September  of  1 977 
I  became  an  equity  partner  in  January  of  1979. 

January  21.  1974  to  September  IS.  1977* 

Governmental  agencies: 

Office  of  the  Governor 

The  Capitol 

Tallahassee,  Florida  32301 

*  I  was  General  Counsel,  Assistant  General  Counsel,  and 
Governmental  Assistant  to  Governor  Reubin  O'D  Askew. 

January  1973  to  January  1974 

Previous  law  finn: 

Akerman,  Senterfitt  &  Eidson 
25  S  South  Orange  Avenue 
P.  O  Box  231 
Orlando,  Florida  32802-0231 
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(Continued) 

July  1.  1980  to  June  30.  1992* 

The  Florida  Bar  Foundation 
P  O  Box  1553 

109  East  Church  Street,  Suite  405 
Orlando,  Florida  32801-1553 

*  President,  July  1,  1991  to  June  30,  1992 

President-Elect,  July  1,  1990  to  June  30,  1991 
Director,  July  1,  1985  to  June  30,  1990 
Director,  July  1,  1981  to  June  30,  1984 
Designated  Director,  July  1,  1980  to  June  30,  1981 

November  29.  1994  to  present 

I  am  managing  partner  of  Lake  Lucy  Groves  which  owns  and  operates 
a  citrus  grove  in  Lake  County,  Florida.  The  other  partners  are  my 
sisters,  Debby  Eicheiberger  and  Diana  Stangl,  and  trusts  for  my  two 
children,  Amanda  and  Jack. 

1988  to  October  1992 

Volunteer  Lawyers  Resource  Center,  Inc. 

Chandler  Muller,  President 

P.O.  Box  2128 

Winter  Park,  Florida  32790-2128 

Director 

October  1989  to  present 

Florida  Bar  Children's  Fund,  Inc. 
The  Florida  Bar  Center 
6S0  Apalachee  Parkway 
Tallahassee,  Florida  32399-2300 

Director 
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6.  (Continued) 

April  25.  1983  to  October  16.  1984 

Seven  M  Management  Corporation 
100  South  Biscayne  Boulevard 
14th  Floor 
Miami,  Florida  33131 

Director  (This  company  was  set  up  by  my  brothers,  sisters, 
parents  and  myself  with  the  intention  of  starting  a  family  business. 
It  was  never  used.) 

June  1977  to  October  1981 

Florida  Legal  Services,  Inc. 
2121  Delta  Boulevard 
Tallahassee,  Florida  32303 

Director  (1977  to  1979) 
President  (1980-1981) 

7.  Military  Service;  Have  you  had  any  military  service?  If  so,  give 
particulars,  including  the  dates,  branch  of  service,  rank  or  rate, 
serial  number  and  type  of  discharge  received. 

Yes.  From  1972  to  1979, 1  achieved  the  rank  of  Captain,  Air  Defense 

Artillery,  U.S.  Army  Reserve  and  served  in  the  United  States  Army. 

Serial  Number:  265-82-5609.  I  was  honorably  discharged  on  June  11,  1979. 

8.  Honors  and  Awards;  List  any  scholarships,  fellowships,  honorary 
degrees,  and  honorary  society  memberships  that  you  believe  would 
be  of  interest  to  the  Committee. 

The  Florida  Bar  President's  Award  of  Merit,  June  1990 

The  Florida  Bar  Foundation's  President's  Award,  June  16,  1984 

Executive  Editor,  University  of  Florida  Law  Review,  1971-1972 
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9.  Bar  Associations;  List  all  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member 
and  give  the  titles  and  dates  of  any  offices  which  you  have  held  in 
such  groups. 

Member,  Palm  Beach  County  Bar  Association 
Member.  Dade  County  Bar  Association 

Chairman,  Legal  Aid  and  Public  Service  Committee  (1987-1988) 
Member,  The  Florida  Bar 

Chairman,  Florida  Bar  Commission  for  Children  (1989-1991) 
Vice-Chairman,  Florida  Bar  Commission  on  Access  to  the 

Legal  System  (1984-1986) 
Member,  Florida  Bar  Special  Committee  on  Representation 
of  Death  Sentenced  Inmates  in  Collateral  Proceedings 
(1984-1986) 
Member,  Special  Commission  to  Implement  the  Interest  on 

Trust  Account  Program  (1981-1 982) 
Member,  Florida  Bar  Media  Relations  Committee  (1982-1983) 
Member,  Florida  Bar  Long  Range  Planning  Comminee  (1982-1983) 
Member,  American  Bar  Association 

Member,  Special  Committee  on  Election  Law  and  Voter 
Participation  (1982-1986) 
Member,  American  Judicature  Society 
Life  Fellow,  American  Bar  Foimdation 
Member,  The  Academy  of  Florida  Trial  Lawyers,  1986 
Member,  Dade  County  Trial  Lawyers  Association 

Member,  Fifteenth  Judicial  Circuit  Pro  Bono  Circuit  Committee  (1993 -present) 
Member,  Advisory  Committee  of  the  Volunteer  Lawyers  Project  for 
the  Southern  District  of  Florida  (1994-present) 

10.  Other  Memberships;  List  all  organizations  to  which  you  belong  that  are 
active  in  lobbying  before  public  bodies.  Please  list  all  other  organizations 
to  which  you  belong. 

nrgani7i»tinns  that  Lobbv  Before  Public  Bodies: 

Children's  Services  Council  of  Palm  Beach  County 

3111  South  Dixie  Highway 

Suite  243 

West  Palm  Beach,  Florida  33405 


no 


10.       (Continued) 


11. 


Palm  Beach  County  Criminal  Justice  Commission 
301  Nonh  Olive  Avenue,  Room  1001 
West  Palm  Beach,  Florida  33401 

■AJl  Other  Organizations  to  Which  I  Belong: 

The  Palm  Beach  Yacht  Club 

800  North  Flagler  Drive 

West  Palm  Beach,  Florida  33401 

The  Florida  Supreme  Court  Historical  Society 
Florida  Supreme  Court  Building 
500  South  Duval  Street 
Tallahassee,  Florida  32399 

Court  Admission;  List  all  courts  in  which  you  have  been  admitted 
to  practice,  with  dates  of  admission  and  lapses  if  any  such  memberships 
lapsed.  Please  explain  the  reason  for  any  lapse  of  membership.  Give 
the  same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 


Court 

Supreme  Court  of  the  United  States  of  America 
Supreme  Court  of  the  State  of  Florida 
United  States  Court  of  Appeals  for  the 

Eleventh  Circuit 
United  States  Court  of  Appeals  for  the 

Fifth  Circuit 
United  States  District  Court,  Southern 

District  of  Florida 
United  States  District  Court,  Middle 

District  of  Florida 
United  States  District  Court,  Northern 

District  of  Florida 

^^piinistrative  Body 

Florida  Public  Service  Commission 


Date  of  Admission 

September  15,  1978 
December  5,  1972 
October  1,  1981 

Ortober  1,  1981 

November  28,  1977 

May  22,  1973 

October  15,  1986 

Date  of  Admission 
December  7,  1977 


HI 


12.        Published  Writings:  List  the  titles,  publishers,  and  dates  of  books, 
articles,  reports,  or  other  published  material  you  have  written  or 
edited.  Please  supply  one  copy  of  all  published  material  not  readily 
available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches 
by  you  on  issues  involving  constitutional  law  or  legal  policy.   If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

1  "Can  We  Talk''  Cops  in  Different  Cities  Can't," 

The  Palm  Beach  Post.  September  15,  1995 
By  Don  Middlebrooks 

2.  "Criminal  Discovery  in  Florida  -  A  System  Tilting  Towards 
the  Defense."  Concurring  and  Dissenting  Report  of 
Donald  M.  Middlebrooks.  the  Florida  Supreme  Court's 
Commission  on  Criminal  Discovery.  February  1,  1989 
Quoted  with  Approval  by  the  Florida  Supreme  Coun  in 

In  re  Amendment  to  Florida  Rule  Crim  Proc  .  550  So  2d  1097 
(Fla.  1989)  (Grimes  Concurring) 

3.  "Florida's  Primary  Objective  Must  Be  Healthy  Children," 

St.  Petersburg  Times.  April  16,  1991  by  Donald  M.  Middlebrooks 
and  Dr.  Gwen  Wurm. 

4.  "Florida's  Children:  Lawyers  Cannot  Remain  Silent." 
64  norida  Bar  Journal  10  (March  1990) 

by  Donald  M.  Middlebrooks  and  Samuel  M.  Streit 

and  Samuel  M.  Streit;  The  Florida  Bar  JoumaL  Volume  LXTV, 

No.  3,  March  1990. 

5 .  "The  Law  of  Defamation  in  Florida,"  Published  by 
Hampton  Seminars,  Inc.,  November  1986, 

by  Donald  M.  Middlebrooks,  L.  Martin  Reeder,  Jr., 
Thomas  R.  Julin,  Norman  Davis,  and  Jason  B.  Meyer. 

6.  "Reporter's  Notes:  Handle  with  Consistency," 
The  Cffh'^^nv  Report  Vo.2,  No.3,  p.  4  (1986) 
by  Don  Middlebrooks 

7.  "The  Right  to  Know  and  to  Speak:  Legislative  Proposals," 
Sunshine  2000,  Florida  State  Senate  Seminar, 

January  20-22,  198S,  West  Palm  Beach,  Florida 
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12.  8  "Access:  Is  the  First  Amendment  a  Freedom  of  Information 

Act''"  Communications  Law  Seminar,  The  Florida  Bar 
\tidyear  Meeting,  Miami,  Florida 

9  "The  Interest  on  Trust  Accounts  Program:  Mechanics  of  its 
Operation  "  56  The  Florida  Bar  Journal  1 15  (1982) 

10  Note,  "Disruption  in  the  Courtroom,"  23  Univ  of  Fla  L  Rev 
560(1971) 

1 1 .        Comment,  "Fifth  Circuit  Uniformity  in  Faculty  Desegregation," 
21  Univ  of  Fla.  L  Rev  69S  (1969) 

13.  Health;  What  is  the  present  state  of  your  health?  List  the  date  of 
your  last  physical  examination. 

I  am  in  excellent  health.  The  date  of  my  last  physical  examination  was 
May  23,  1996. 

14.  Judicial  Office;  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court 

I  have  not  held  judicial  office. 

15.  Citations;  If  you  are  or  have  been  a  judge,  provide; 

(1)  citations  for  the  ten  most  significant  opinions  you  have  written; 

(2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where 
your  decisions  were  reversed  or  where  your  judgment  was  affirmed 
with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings  on  such  opinions 
If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

Not  applicable. 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held, 
other  than  judicial  offices,  including  the  terms  of  service  and  whether 
such  positions  were  elected  or  appointed.  State  (chronologically)  any 
unsuccessful  candidacies  for  elective  public  office. 

Children's  Services  Council  of  Palm  Beach  County,  Florida 
Member  (1993  to  1996)  and  Chairman  (1996-1997), 
Appointed  by  Governor  Chiles  on  January  21,  1993. 

Member,  Study  Commission  on  Child  Welfare  (1990-1991 

Member,  (Florida)  Supreme  Court  Commission  on  Criminal  Discovery, 
(1988-1989) 

Member,  Florida  Commission  on  Ethics,  appointed  by  Governor  Askew 
on  July  1,  1978,  term  expired  on  June  30,  1980. 

17.  Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  did  not  serve  as  a  cleiic  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of  your  connection 
with  each; 
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17.       a.         3.         (Continued) 

Current  law  practice: 

Steel  Hector  &  Davis 

1900  Phillips  Point  West 

777  South  Flagler  Drive 

West  Palm  Beach,  Florida  33401-6198 

I  joined  the  firm  as  an  associate  in  September  of  '  977 
I  became  a  partner  in  January  of  1979 

Previous  law  firm: 

Akerman,  Senterfitt  &  Eidson 
255  South  Orange  Avenue 
PO.  Box  231 
Orlando,  Florida  32802-023 1 

I  was  an  associate  fi-om  January  1973  to  January  1974 

Governmental  agencies: 

OflBce  of  the  Governor 

The  Capitol 

Tallahassee,  Florida  3230 ; 

I  was  General  Counsel,  Assistant  General  Counsel,  and 
Governmental  Assistant  to  Governor  Reubin  O'D  Askew 
from  January  21,  1974  to  September  15,  1977. 

b.         1.         What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has 
changed  over  the  years? 

I  am  presently  a  litigation  partner  with  Steel  Hector  &  Davis. 
I  am  a  Florida  Bar  Board  Certified  Civil  Trial  lawyer  and  a 
Board  Certified  Civil  Trial  Advocate  by  the  National  Board  of 
Trial  Advocacy.  I  have  been  with  Steel  Hector  &  Davis  since 
1977. 


10 
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17.        b.  1.         (Continued) 


Dunng  my  first  year  of  practice,  I  was  a  litigation  associate  at 
.\kerman,  Senterfitt  &  Eidson  in  Orlando,  involved  with 
commercial  litigation  and  insurance  defense  litigation. 

I  was  then  offered  the  job  of  Assistant  General  Counsel  by 
Governor  Reubin  Askew  and  moved  to  Tallahassee    In  that 
position,  I  worked  on  matters  involving  executive  clemency, 
assignment  of  state  attorneys,  appointment  and  suspension  of 
public  officials,  and  legal  issues  coming  before  the  Governor  and 
Cabinet.  I  then  moved  to  a  position  of  governmental  assistant 
where  I  dealt  with  a  wider  variety  of  matters  with  a  concentration 
in  criminal  justice  and  energy    I  was  responsible  for  assisting  the 
Governor  in  the  preparation  of  his  Criminal  Justice  proposals  to 
the  Florida  legislature  which  included  the  RICO  Act,  the  Anti- 
Fencing  laws,  and  minimum  mandatory  sentences  for  crimes 
involving  firearms.  For  my  final  two  years  in  the  Governor's 
office,  I  was  General  Counsel,  responsible  for  advising  the 
Goveraor  on  ail  legal  matters.  During  that  time,  I  had  the 
opportunity  to  argue  several  cases  in  the  Florida  Supreme 
Court  and  the  removal  of  a  public  official  by  the  Florida  Senate. 
I  also  had  significant  experience  in  law  enforcement  matters  with 
respect  to  the  assignment  of  state  attorneys  and  impanelment  of  the 
statewide  grand  juiy. 

I  left  the  Governor's  office  in  the  fall  of  1977  to  join  Steel  Hector 
&  Davis.  I  joined  the  firm  as  an  associate  and  became  a 
partner  in  1979. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas, 
if  any,  in  which  you  have  specialized. 

My  typical  clients  have  included  IBM  Corporation, 
ToyoU  Motor  Sales,  U.S.A.,  ABC,  The  Goodyear  Tire 
&  Rubber  Company,  Post-Newsweek  Stations,  Inc., 
The  Miami  Herald,  The  Palm  Beach  Post,  DuPont, 
Circuit  City  Stores,  Inc.  and  Florida  Power  &  Light 
Company. 
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17.        b.         2.         (Continued) 


I  have  handled  actions  for  libel,  civil  rights,  employment 
discrimination,  negligence,  fraud,  breach  of  contract, 
false  imprisonment,  patent  and  trademark  infringement, 
banking,  eminent  domain,  products  liability,  ERISA  and 
antitrust.  While  I  have  handled  almost  every  kind  of 
commercial  litigation,  my  greatest  concentration  has  been 
in  the  media  area  representing  reporters  and  media 
organizations  in  actions  including  libel,  privacy,  reporter's 
privilege,  and  access  to  records  and  proceedings. 

From  time  to  time,  I  have  also  represented  governmental 
entities  including  the  Board  of  Regents  of  the  State 
University  System,  the  Florida  House  of  Representatives, 
Sarasota  County,  and  the  Loxahatchee  River  Environmental 
Control  District  on  matters  involving  government  powers  and 
limitations.  For  several  years,  I  was  the  firm's  lead  attorney 
in  its  representation  of  Miami-Dade  Community  College, 
which  enrolls  approximately  60,000  students  at  five  major 
campuses  throughout  Dade  County.  I  advised  the  District 
Board  of  Trustees  concerning  all  legal  matters  including 
Board  of  Education  rules,  administrative  procedures,  hearings 
and  matters  involving  litigation.  I  have  also  handled  several 
administrative  proceedings  pursuant  to  the  Florida  Administrative 
Procedures  Act  for  Miami-Dade,  IBM  and  United  Technologies 
Corporation,  including  procurement  matters  and  faculty 
terminations. 

17.       c  1.         Did  you  appear  in  court  frequently,  occasionally,  or  not 

ataU?  Ifthefrequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates. 

I  appear  in  court  as  an  attorney  for  clients  regularly. 

2.         What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
40% 

(b)  state  courts  of  record; 
50% 
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17.  c.  2.         (c)        other  courts. 

10%  of  these  appearances  in  administrative  couns. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

99%  of  my  litigation  was  civil. 

(b)  criminal. 

1%  of  my  litigation  was  criminal. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled),  indicating 
whether  you  were  sole  counsel,  chief  counsel,  or 
associate  counsel. 

I  have  tried  46  cases  to  verdict  or  judgment.  I  was  sole 
counsel  in  one  case,  chief  counsel  in  37  cases  and  associate 
counsel  in  8  cases. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 
60% 

(b)  non-jury. 

40% 

18.  Litigation;  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and 

the  docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and 
the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 
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18.       (c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

1.  Cable  LPI.  Inc  v  Colony  Communications.  Inc  . 

a  Rhode  Island  Corporation:  Dynamic  Cablevision  of  Florida. 
Inc  .  a  Florida  corporation:  and  Providence  Journal  Company. 
a  Rhode  Island  corporation. 

Eleventh  Judicial  Circuit  of  Florida,  In  and  For  Dade 
County,  Florida,  Case  No  95-00925  CA  23 

This  action  for  declaratory  judgment  involved  exercise  of  a  right 
of  first  refusal  and  interpretation  of  restrictions  on  transfer 
pertaining  to  a  limited  partnership  operating  a  cable  television 
system.  My  client,  Cable  LPI,  a  subsidiary  of  FPL  Group,  holding 
a  10%  interest  in  Dynamic  Cablevision  of  Florida,  Ltd.  contended 
that  a  merger  between  the  Providence  Journal  Company,  which 
owned  through  a  second  tier  subsidiary  the  Dynamic  general 
partner,  and  Continental  Cablevision  triggered  the  right  of  first 
refiisal  and  restrictions  on  transfer.  The  Providence  Journal  argued 
that  these  provisions  only  applied  to  a  transfer  by  its  subsidiary 
and  were  not  implicated  by  the  parent  company  merger. 

The  trial  court  ruled  that  Cable  LPI  has  a  right  of  first  refusal  and 
is  entitled  to  buy  the  Dynamic  system  and  upheld  the  prohibition 
against  transfer.  The  trial  court's  ruling  concerning  the  scope 
of  corporate  liability  for  partnership  obligations  of  subsidiaries 
is  significant  because  the  partnership  structure  is  commonly  used 
by  many  corporations,  particularly  in  the  cable  and  cellular 
industiies. 

I  was  lead  counsel  at  trial  assisted  by  Joseph  Coates.  I  also 
conducted  a  portion  of  the  discovery  and  oversaw  preparation 
of  the  trial  brief  and  post-trial  memoranda.  Gerry  Gibson  and 
Alvin  Davis  handled  certain  pre-trial  hearings  and  discovery. 

(a)  Trial  dates:  December  1 1- 14,  1995;  January  12,  1996 

(b)  Eleventh  Judicial  Circuit  Court  in  and  for 
Dade  County,  Florida 

Judge  Amy  Steele  Donner 
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18.        I.         (c)        Michael  Nachwalter,  Esquire 
Jeffrey  T  Foreman,  Esquire 

Kenny  Nachwalter  Seymour  Arnold  Critchlow  &  Spector,  PA. 
1 100  Miami  Center 
201  South  Biscayne  Boulevard 
Miami,  Flonda  33131 
(305)358-8151  (Direct) 
(305)  373-1000  (Mam) 
Attorneys  for  Defendants 

Alvin  B  Davis,  Esquire 

Steel  Hector  &  Davis 

200  South  Biscayne  Boulevard,  41st  Floor 

Miami,  Florida  33131-2398 

(305)  577-2835 

Gerry  S.  Gibson,  Esquire 

Joseph  C.  Coates,  III,  Esquire 

Steel  Hector  &  Davis 

1900  Phillips  Point  West 

777  South  Flagler  Drive 

West  Palm  Beach,  FL  33401-6198 

(561)650-7200 

2.         Morris  v.  Circuit  Citv  Stores.  Inc.. 
Case  No.  93-1211  Civ-ATKINS 

My  most  recent  jury  trial  was  Morris  v  Circ^it  Citv  Stores.  Inc..  a  five 
day  trial  held  in  District  Court  in  Miami.  The  plaintiff  was  an 
employee  of  Circuit  City  who  was  terminated  after  an  allegation  of 
theft.  He  sued  for  false  imprisonment,  fi-aud,  libel  and  included 
RICO  allegations.  After  summary  judgment  motions,  the  case  went 
to  trial  on  the  false  imprisonment  and  fi-aud  counts.  The  jury 
returned  a  verdict  for  the  defendant.  I  handled  all  aspects  of  trial  for  the 
defendant. 

(a)  Febniary  13  -  17,  1995 

(b)  U.S.  District  Court,  Southern  District  of  Florida 
Judge  C.  Clyde  Atkins 
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18        2.         (c)        Loma  H.  Owens,  Esquire 
3191  Coral  Way 
Suite  800 
Miami,  FL  33133 
(305) 443-0200 

for  plaintiff 

3.  Southern  Air  Transport.  Inc.  v  Post-Newsweek  Stations.  Florida.  Inc.. 

568  So.2d  927  (Fla.  3d  DCA  1990) 
Case  No  87-23989  CA  22,  Eleventh  Judicial  Circuit  Court 
of  Florida  (1991) 

Post-Newsweek  Stations.  Florida.  Inc.  v  Kave. 
585  So.2d  430  (Fla.  3d  DCA  1991) 

The  lengthiest  trial  and  the  most  interesting  and  contentious 
litigation  in  which  I  have  been  involved  was  a  case  filed  by 
Southern  Air,  a  transport  company  once  owned  by  the  CIA  with 
continuing  ties  to  the  agency.  Southern  Air  planes  transported 
missiles  to  Iran  and  ferried  weapons  to  the  Contras  in  the  Iran/Contra 
affair.  WPLG-TV  Channel  10,  owned  by  Post-Newsweek  Stations, 
did  a  four-part  series  entitled,  "Southern  Air:  The  Hidden  Link"  which 
reported  allegations  about  Southern  Air's  alleged  involvement  in  a 
variety  of  matters.  The  broadcast  included  a  report  of  an  anonymous 
witness  who  said  she  had  seen  the  plaintiff  air  carrier's  planes 
delivering  weapons  destined  for  the  Contras  to  a  Columbian  drug 
trafficker  and  accepting  delivery  of  large  quantities  of  cocaine. 
Southern  Air  contended  that  virtually  every  part  of  the  broadcast 
was  false  and  defamatory. 

Lengthy  discovery  ensued  which  included  depositions  of  the  FBI, 
CL\  and  members  of  General  Secord's  operation.  A  Senate  Committee 
had  taken  testimony  concerning  many  aspects  of  the  case  and 
Congressional  privilege  became  an  issue. 

Summary  judgment  was  granted  the  defendants  and  an  appeal  ensued. 
The  Third  District  reversed  and  remanded  for  trial. 

Just  prior  to  trial.  Southern  Air  executives  refused  to  answer  certain 
questions  about  secret  operations  conducted  for  the  defense  department 
which  had  been  reported  to  involve  Iran/Contra  matters.  In  response  to 
a  motion  to  compel,  a  national  security  privilege  was  claimed.  Over 
defense  objections,  the  trial  judge  met  in  camera  v^nth  the  president  of 
Southern  Air  to  discuss  this  matter,  without  counsel  for  either  side  or  a 

16 


121 


18.        3.  (Continued) 


court  reporter    The  motion  to  compel  was  then  denied.  Defendants 
sought  disqualification  of  the  tnal  judge  which  was  denied  and  a  writ 
of  prohibition  and  ceniorari  were  filed  in  the  Third  Distnct    On  the 
day  trial  was  to  stan,  the  Third  Distnct  denied  the  petitions    (Judge  Levy 
dissenting.) 

Trial  lasted  six  weeks.  During  trial,  plaintiff  filed  motions  for  criminal 
contempt  against  defense  counsel  and  Channel  10  because  of  reporting 
about  the  trial  by  Channel  10.  In  closing,  plaintiff  asked  for  $200  million 
in  damages. 

The  jury  in  an  interrogatory  verdict  found  that  the  broadcasts  were  not 
false,  were  not  defamatory,  and  were  not  made  with  actual  malice. 
Defendants  moved  for  a  new  trial  and  the  new  trial  was  granted. 

An  appeal  of  the  order  granting  new  trial  was  filed.  The  case  was 
resolved  prior  to  submission  of  briefs,  by  Channel  10  providing  a 
letter  to  the  plaintiff  explaining  that  in  reporting  the  series,  it  did 
not  intend  to  endorse  the  anonymous  witness's  allegations  concerning 
a  guns-for-drugs  exchange.  No  monies  were  paid.  The  motions  for 
criminal  contempt  were  denied  by  the  trial  judge. 

I  was  lead  counsel  for  the  defendants,  presenting  opening  argument, 
half  of  closing  argument,  and  several  of  the  witnesses.  Talbot 
D'Alemberte  handled  several  witnesses  and  half  of  closing  argument. 
Tom  Julin  presented  several  witnesses  and  argued  jury  instructions  and 
motions  for  direaed  verdict.  I  argued  the  initial  appeal  in  the  Third 
District  and  Talbot  D'Alemberte  argued  the  writs  of  prohibition  and 
certiorari.  Bill  Killian  argued  matters  relating  to  the  motions  for 
contempt. 

(a)  Trial:  June  10,  1991  to  July  24,  1991 
New  Trial  granted  September  9,  1991 
Settled  on  appeal  (see  above) 

(b)  Circuit  Court,  Eleventh  Judicial  Circuit,  in  and  for 
Dade  County,  Florida 

Judge  Robert  P.  Kaye 
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18.        3.  (c)        Robert  M  Beckman,  Esquire 

Bodet  &  Beckman 
1 150  Connecticut  Avenue,  N  W 
9th  Floor 

Washington,  DC  20036-4192 
(202)828-4100 

Dwight  Sullivan,  Esquire 
14  N.  E.  1st  Avenue 
Suite  1205 
Miami,  Florida  33132 
(305)  358-5544 

for  Plaintiflf 

Talbot  D'Alemberte 

Dean,  Florida  State  University 

211  Wescott  Building 

Tallahassee,  Florida  32306-1037 

(904)644-1085 

William  B.  Killian,  Esquire 

Thomas  R.  Julin,  Esquire 

Steel  Hector  &  Davis 

200  South  Biscayne  Boulevard,  41st  Floor 

Miami,  Florida  33131-2398 

(305)  577-7000 

4.         Delgado  v.  Smith. 

861  F.2d  1489(1 1th  Cir.  1988) 

Hispanic  voters  appealed  dismissal  of  a  complaint  which  sought  to  enjo 
Florida  officials  from  conducting  election  on  citizen  initiative  to  amend 
the  Florida  Constitution  to  make  English  Florida's  official  language.  Tl 
Eleventh  Circuit,  with  Anderson  dissenting,  held  that  the  Voting  Rights 
Act  did  not  apply  to  initiative  petitions  and  involvement  by  Florida 
officials  in  the  initiative  process  did  not  constitute  state  action. 
I  was  lead  counsel  fci  plaintiffs-appellants  in  the  district  court  and  the 
Eleventh  Circuit  and  handled  the  evidentiary  proceeding  in  district  cour 

(a)       Opinion  rendered  November  4,  1988 

Rehearing  and  Rehearing  In  Banc  Denied  December  19,  1988 
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18.        4.         (b)        United  States  Courts  of  Appeals,  Eleventh  Circuit 

Senior  Distnct  Judge  Allgood  and  Judges  Fay  and  Anderson 

18.  (c)        Steven  A.  Zalesin,  Esquire 

Patterson.  Belknap,  Webb  &  Tyler 

1 133  Avenue  of  the  Americas 

New  York,  New  York  10036 

(212)336-2110 

Co-counsel  for  Plaintiffs-Appellants 

Assistant  Attorney  General  George  L.  Waas 
PL  01  The  Capitol 
Tallahassee,  FL  32399-1050 
(904)488-1573 
for  Smith 

Murray  Greenburg,  Esquire 

Metro  Dade  Center 

1 1 1  N.  W.  1st  Street,  Suite  2810 

Miami,  FL  33128-1930 

(305)375-5151 

for  Leahy 

Mark  A.  Dienstag,  Esquire 
21  S.  E.  1st  Avenue,  Suite  800 
Miami,  FL  33131-1025 
(305)  372-8899 

for  Florida  English  Campaign 

5.  Silvester  v.  American  Broadcasting  Co..  Inc.. 

650  F.  Supp.  766  (SD  Fla.  1988) 
839  F.2d  1491,  15  Media  L.  Rep.  (BNA)  1 138  (1 1th  Cir.  1988) 

This  case  involved  libel  claims  arising  from  a  segment  of  ABC's 
"20/20"  television  program  which  dealt  with  allegations  of 
corruption  in  the  jai  alai  industry.  The  case  was  significant 
because  of  application  of  principles  defining  "limited  public  figure" 
status  of  the  plaintiffs  and  the  "actual  malice"  standard  of  liability 
established  by  New  York  Times  v  Sullivan. 
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18.       5.         (Continued) 


I  was  lead  counsel  for  ABC  and  its  correspondents,  Geraldo  Rivera 

and  Hugh  Downs,  and  handled  briefing  and  argument  before  the  district 

court  and  the  Eleventh  Circuit.  I  was  assisted  by  Tom  Julin  of 

our  firm,  Steel  Hector  &  Davis,  200  South  Biscayne  Boulevard, 

4 1st  Floor,  Miami,  Florida  33131-2398,  (305)  577-1810 

Stephen  Dreyfiass  of  Hellring,  Lindeman,  Goldstein,  Siegal  &  Steam 

of  Newark,  New  Jersey  was  lead  counsel  for  the  plaintiffs. 

(a)  Trial  Court  Opinion  dated  December  30,  1986 
District  Court  Opinion  dated  March  15,  1988 

(b)  United  States  District  Judge  James  Paine 

U.S.  District  Court,  Southern  District  of  Florida 
United  States  Court  of  Appeals,  Eleventh  Circuit 
Judge  Anderson,  with  Senior  District  Judge  Atkins 
Judge  Johnson 

(c)  Stephen  L.  Dreyiuss,  Esquire 

Hellring  Lindeman  Goldstein  Siegal  &  Stem 
One  Gateway  Center,  8th  Floor 
Newark,  New  Jersey  07102 
(201)621-9020 

Gary  W.  Roberts,  Esquire 

Suite  700,  1675  Palm  Beach  Lakes  Boulevard 

West  Pahn  Beach,  FL  33401 

(561)686-1800 

for  Plaintififs-Appellants 

6.         Stone  v.  Dugger. 

837  F.2d  1477  (1 1th  Cir.  1988) 

Stone  V.  State. 

481  So.2d478(Fla.  1985) 

>^peal  from  denial  of  petition  for  habeas  corpus  by  death-sentenced 
defendant. 

From  the  standpoint  of  the  client,  no  case  in  which  I  have  been 
involved  has  had  greater  significance  than  that  of  Raymond  Stone, 
sentenced  to  death  and  within  two  days  of  being  executed  when  a 
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(Continued) 

stay  was  obtain  in  federal  court    I  initially  represented  Mr  Stone 
in  his  clemency  proceeding  before  the  Governor  and  Cabinet. 
I  then  filed  a  3  850  petition  in  state  court,  handled  an  evidentiary 
proceeding  at  trial  and  then  the  appeal  to  the  Florida  Supreme  Court 
I  filed  a  petition  for  habeas  corpus  in  the  Middle  District    While 
that  petition  was  pending  a  warrant  was  signed  for  Mr  Stone's 
execution.  A  stay  was  obtained  from  District  Judge  Susan  Black, 
who  then  denied  relief  on  the  habeas  corpus  petition    An  appeal  was 
taken  to  the  Eleventh  Circuit.  The  Eleventh  Circuit  reversed  the 
district  court  holding  that  Mr.  Stone  was  entitled  to  another 
sentencing  hearing,  because  both  the  judge  and  jury  had 
believed  themselves  to  be  limited  to  considering  only  statutory 
mitigating  factors  in  fixing  sentence.  I  then  filed  a  brief  opposing 
certiorari  in  the  United  States  Supreme  Court.  The  state's  petition 
was  denied.  Mr  Stone  has  now  been  sentenced  to  life  imprisonment. 
John  Tiedemann,  Assistant  Attorney  General,  represented  the  state. 
I  was  lead  counsel  for  Mr.  Stone. 

(a)  Opinion  rendered  February  5,  1988 

(b)  United  States  Court  of  Appeals,  Eleventh  Circuit 
Judges  Fay,  Anderson  and  Edmondson 

(c)  Mark  Evan  Olive,  Esquire 

OfBce  of  Capital  Collateral  Representative 

(Now  FSU  College  of  Law) 

425  West  Jefferson  Street 

Tallahassee,  Florida  32301-1609 

(904)  643-6848 

Co-counsel  for  Petitioner-Appellant  « 

John  Tiedemann,  Esquire 
Assistant  Attorney  General 
1655  Palm  Beach  Lakes  Boulevard 
West  Palm  Beach,  FL  33401 
(561)688-7759 

for  Respondents- Appellees 
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18.       7.         Nelson  v  Newsweek.  Inc.. 

667  F  Supp   1468,  14  Media  L  Rep  (BNA)  1577  (S.D  Fla.  1987) 

Summary  judgment  was  obtained  against  Roxanne  Pulitzers  psychics 
claim  that  she  was  defamed  by  articles  reporting  that  psychic 
conducted  seances  in  Pulitzer's  bed  with  trumpet  wrapped  in  a 
black  cape.  The  opinion  applies  the  Florida  wire  service  privilege 
to  use  by  a  news  magazine  of  news  articles  from  other  publications. 
I  was  lead  counsel  for  Newsweek  and  Pete  Axthelm  in  arguing 
summary  judgment  before  Judge  Ryskamp  and  then  again  before 
Judge  Spellman  after  transfer  of  the  case  to  Judge  Spellman 
Judge  Spellman,  on  the  day  trial  was  scheduled  to  start, 
requested  additional  argument  on  the  summary  judgment  and 
scheduled  two  days  of  argument  after  which  summary  judgment 
was  granted  all  defendants. 

(a)  Opinion  dated  August  21,  1 987 

(b)  U.S.  District  Court,  Southern  District  of  Florida 
Judge  Spellman 

(c)  F.  Kendall  Slinkman,  m,  Esquire 

1.66S  Palm  Beach  Lakes  Boulevard,  Suite  1000 

West  Palm  Beach,  FL 

(561)686-3400 

for  Plaintiff  Janis  Nelson 

Joseph  P.  Averill,  Esquire 
710  City  National  Bank  Building 
25  West  Flagler  Street 
»  Miami,  FL  33130 

•  (305)  377-3577 

for  the  Associated  Press 

Sanford  L.  Bohrer,  Esquire 

Holland  &  Knight 

P.O.  Box  015441  (33101) 

701  Brickell  Avenue,  Suite  2800 

Miami,  FL  33131 

(305)  789-7678  (Direct) 

(305)  374-8500  (Main) 

for  Knight-Ridder,  Inc.,  Tim  Pallesen,  and 

News  America  Publishing,  Inc. 
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18.        8.         Federal  Election  Commission  v  Florida  for  Kennedy  Committee. 
681  F2d  1281  (1982) 

Issue  on  Appeal:  Authority  of  Federal  Election  Commission 

A  very  broad  subpoena  was  issued  by  the  FEC  to  the  Florida 
for  Kennedy  Committee,  a  committee  that  was  formed  for  the 
purpose  of  encouraging  Edward  Kennedy  to  run  against 
President  Carter.  I  was  asked  by  the  Committee  to  represent 
it  in  connection  with  the  subpoena.  The  FEC  brought  a 
summary  proceeding  against  the  committee  after  it  refused 
to  produce  certain  documents.  Upon  briefing  and  argument, 
Judge  King  issued  a  lengthy  opinion  setting  forth  procedures 
to  be  followed  in  determing  issues  before  the  court  and  then 
subsequently  enforced  the  subpoena.  See.  Federal  Election 
Commission  v  Florida  for  Kennedy  Com..  492  F.  Supp.  587 
(Fla.  1980). 

On  appeal,  the  Eleventh  Circuit  reversed,  holding  that  a  committee 
organized  to  draft  a  non-candidate  for  president  was  not  an 
"affiliated  political  committee"  within  the  meaning  of  the 
Federal  Election  Campaign  Art  and  therefore  the  FEC  had  no 
jurisdirtion  to  investigate  the  committee's  artivities. 

I  handled  the  briefing  and  argument  in  both  the  district  court  and 
Eleventh  Circuit. 

(a)  Opinionrendered  August  2,  1982 

(b)  United  States  Court  of  Appeals,  Eleventh  Circuit 
Judges  Vance,  Kravitch,  and  Clark 

(c)  Charies  N.  Steele,  General  Coimsel 
(formerly  with  the  Federal  Election  Commission) 
Foley  &  Lardner 

3000  K  Street,  N.W. 
Washington,  DC  20007-5109 
(202)  672-5392 
Jeffrey  H.  Bowman,  Esquire 
Federal  Elertion  Commission 
1325  K  Street,  N.W. 
Washington,  DC  20463 
(202)  219-3440 
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18.       9.         Palm  Beach  Newspapers.  Inc  v  Burk. 
504  So  2d  378  (Fla.  1987) 

This  case  involved  the  right  of  the  press  to  attend  pretrial 
discovery  depositions  and  to  obtain  copies  of  unfiled  depositions 
The  case  was  significant  because  approximately  97%  of  criminal 
prosecutions  end  with  a  plea  and  depositions  are  a  primary  source  of 
information  about  these  cases. 

I  was  lead  counsel  for  Palm  Beach  Newspapers,  Inc.  and  the  Miami 
Herald  Publishing  Company  in  this  case,  assisted  by  L.  Martin  Reeder, 
Jr.  and  Thomas  R.  Julin  of  this  firm.  Ray  Ferrero  was  counsel  for  the 
News  and  Sun  Sentinel  Company    Mark  Menser,  Assistant  Attorney 
General  and  Margaret  Good,  Assistant  Public  Defender  represented  the 
respondents     The  Florida  Supreme  Court  held  that  there  was  no  right  of 
access  to  these  proceedings. 

(a)  Opinion  dated  May  7,  1987. 

(b)  Supreme  Court  of  Florida 
Chief  Justice  McDonald  and  Justices  Overton,  Ehrlich, 
Shaw,  Grimes  and  Kogan  concurring. 

(c)  Ray  Ferrero,  Jr.,  Esquire 
707  S.  E.  3rd  Avenue,  6th  Floor 
P  O.  Box  14604 
Ft.  Lauderdale,  FL  33302-4 
(954)  462-4500 

Mark  Menser,  Esquire 

Assistant  Attorney  General 

Department  of  Legal  Affairs 

The  Capitol 

2020  capital  Circle  SE 

Suite  211,  Richard  Ervin  Building 

Tallahassee,  FL  32301 

(904)  488-0600 

Margaret  Good-Earnest,  Esquire 
Public  Defender's  Office 
421  3rd  Street 
West  Palm  Beach,  FL  33401 
(561)  355-7600 
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18.        9.         (c)        (Continued) 

L  Martin  Reeder,  Esquire 

Steel  Hector  &  Davis 

1900  Phillips  Point  West 

777  South  Flagler  Drive 

West  Palm  Beach,  FL  33401-6198 

(561)650-7232 

Thomas  R  Julin,  Esquire 

Steel  Hector  &  Davis 

200  South  Biscayne  Boulevard,  41st  Floor 

Miami,  FL  33131-2398 

(305)577-2810 

10.       Spares  v.  WBC  Broadcasting 
Case  No.  85-2202-CIV-Eaton 

Scares  was  a  three-day  employment  discrimination  trial.  The 
plaintifif  sought  damages  for  discrimination  based  upon  race 
and  the  jury  returned  a  verdict  for  the  defendants.  I  was  lead 
counsel  in  the  case  and  presented  closing  argument,  cross- 
examined  the  plaintiff,  and  presented  several  witnesses. 
I  was  assisted  by  Patricia  Lowry  of  our  firm.  Steel  Hector  & 
Davis,  1900  Phillips  Point  West,  777  South  Flagler  Drive, 
West  Palm  Beach,  Florida  33131-2398,  (407)  650-7214, 
who  presented  opening  argument  and  several  witnesses. 

(a)  March,  1987 

(b)  U.S.  District  Court,  Southern  District  of  Florida 
Judge  Kenneth  L.  Ryskamp 

(c)  Bruce  Harris,  Esquire 
Weiss  &  Handler 

2255  Glades  Road,  Suite  218A 
Boca  Raton,  FL  33431 
(561)  997-9995 

for  plaintiff 
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19.        Legal  Activities;  Describe  the  most  signiflcant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial 
or  legal  matters  that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any  information  protected 
by  the  attorney-client  privilege  (unless  the  privileged  has  been  waived.) 

1  .-Vrticle  II.  Section  8.  Florida  Constitution.   As  counsel  for  Governor 

Reubin  O'D  Askew,  I  was  the  primary  draftsman  for  Article  II,  Section  i 
of  the  Florida  Constitution,  the  Sunshine  Amendment,  which  was  adopte 
pursuant  to  the  initiative  process.  The  Amendment  entitled,  "Ethics  in 
Government,"  includes  financial  disclosure  requirements,  prohibitions 
upon  conflicts  of  interest  and  other  ethical  requirements  and  led  to 
comprehensive  ethics  legislation. 

2.  Pitts/Lee  Pardon.  As  Assistant  General  Counsel  to  the  Governor,  I 
handled  the  investigation  and  subsequent  advice  to  the  Governor  which 
resuhed  in  the  decision  by  the  Governor  and  Cabinet  to  pardon  Freddie 
Pitts  and  Wilbert  Lee,  two  men  sentenced  to  death  and  then  life 
imprisonment  for  murders  they  did  not  commit.  I  reviewed  all  records  of 
the  case;  spoke  to  many  witnesses  in  the  case,  including  Curtis  Adams, 
who  confessed  to  me  that  he  had  actually  committed  the  killings;  and  did 
legal  research  concerning  the  pardon  powers  of  the  executive  branch. 

3.  Interest  on  Trust  Account  Program.  I  was  involved  in  the  preparation 
of  petitions  to  the  Florida  Supreme  Court  which  led  to  the  adoption  of  tl 
Florida  Interest  on  Trust  Account  program  and  its  subsequent  modificati 
as  a  mandatory  obligation  of  Florida  lawyers.  This  program  has  resulted 
in  over  1 10  million  dollars  for  legal  services  to  the  poor  and  for 
improvements  in  the  administration  of  justice.  Along  with  Vance  Salter, 
I  also  worked  to  secure  an  opinion  from  the  Federal  Reserve  System 
allowing  use  of  N.O.W.  accounts  by  member  banks  in  connection  with  tl 
program  which  was  a  practical  necessity  for  operation  of  the  program 

4.  Camgrai*  }^  the  Courts.  With  Talbot  D' Alemberte  as  lead  counsel,  I 
drafted  petitions  and  memoranda  to  the  Florida  Supreme  Court  which  le 
to  the  adoption  of  a  Rule  of  Judicial  Administration  permitting  camera 
access  in  the  Florida  courts.  Mr.  D' Alemberte  and  I  also  prepared  a  brit 
in  the  United  States  Supreme  Court  in  the  case  where  the  Florida  rule  w 
upheld  against  challenge.  This  case  is  significant  because  until  it  was 
issued,  state  and  federal  courts  uniformly  prohibited  camera  coverage 
Now,  most  states  routinely  allow  camera  coverage  in  their  courts  and  th 
federal  courts  are  embarking  on  some  experimental  coverage. 
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Supreme  Court  Commission  on  Criminal  Discovery    As  a  member  of 
the  Florida  Supreme  Court's  Commission  on  Criminal  Discovery  which 
was  appointed  pursuant  to  the  request  of  the  Florida  Legislature,  I 
participated  in  the  Commission's  Final  Report  which  led  to  substantial 
changes  to  the  Flonda  Rules  governing  cnminal  discovery    I  also 
submitted  a  Concurnng  and  Dissenting  Report  which  included  proposals 
which  had  failed  to  be  recommended  by  the  Commission    The  Flonda 
Supreme  Court  quoted  with  approval  from  my  submission  in  going 
beyond  recommendations  of  the  Commission  and  in  limiting  discovery 
depositions  in  misderfieanor  cases.  See,  In  re  Amendment  to  Florida 
Rule  Crim.  Proc.  550  So.2d  1097  (Fla.  1989)  (Gnmes  concurring). 

Toyota  Class  Action.  For  the  past  three  years,  I  have  spent  substantial 
time  on  an  action  in  which  a  group  of  automobile  dealers  are  attempting  to 
certify  as  a  class  all  current  and  past  Toyota  dealerships  in  the 
Southeastern  United  States.  I  represent  Toyota  Motor  Sales,  USA   The 
class  certification  issued  has  been  fully  briefed  and  argued  before  Judge 
Kehoe.  I  list  this  matter  because  it  involves  most  aspects  of 
Rule  23  of  the  Federal  Rules  of  Civil  Procedure  relating  to  class  actions, 
an  important  area  of  federal  procedure. 

I  am  lead  counsel  for  our  finn  in  this  representation  and  my  co-counsel  are 
Stephen  Morrison  and  William  Hubbard  of  Nelson,  Mullins,  Riley  & 
Scarborough,  1330  Lady  Street,  Columbia,  South  Carolina  2921 1, 
(803)  799-2000.  The  co-defendants  JM  Family  and  associated  companies 
are  represented  by  Raymond  Bergan,  Williams  and  Connolly, 
725  Twelfth  Street,  N.W.,  Washington,  DC  20005,  (202)  434-5000. 
The  plaintiffs  are  represented  by  Ben  Wilkinson  and  Robert  Cintron  of 
Pennington,  Culpepper,  Moore,  Wilkinson,  Dunlar,  Dunbap,  PA., 
215  South  Monroe  Street,  Suite  200,  Tallahassee,  Florida  32301, 
(904)  222-3533  and  R.  Stuart  Huff,  330  Aihambra  Circle,  Coral 
Gables,  Horida  33134,  (305)  448-8000. 

DuPont  Benlate  Litigation.  For  the  past  two  years,  I  have  been  heavily 
involved  in  a  number  of  cases  brought  against  DuPont  by  plaintiffs  who 
contend  that  Benlate  50DF,  a  fungicide  manufactured  by  IXiPont,  harmed 
plants  and  other  crops.  These  cases  are  technologically  complex  and  have 
involved  hundreds  of  witnesses  and  hundreds  of  thousands,  if  not  millions, 
of  documents.  I  am  the  lead  attorney  for  a  team  of  lawyers  handling 
approximately  17  of  these  cases.  While  scores  of  lawyers  are  involved 
representing  various  plaintiffs,  primary  opposing  counsel  in  a  number  of 
the  cases  are  Dave  Beckwith  (414)  297-5606,  Foley  &  Lardner, 
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19.        1.         (Continued) 

Firstar  Center,  777  East  Wisconsin  Avenue,  Milwaukee,  Wisconsin  53202- 
5367  and  Christopher  C  Skambis,  Jr.,  Esquire,  1 1 1  North  Orange  Avenue, 
Suite  1060,  Orlando,  Florida  32801,  (407)  422-1797    The  trial  judge  for  most 
the  cases  is  James  C  Hauser  of  the  Ninth  Judicial  Circuit  Coun  of  Florida, 
Civil  Division,  37  North  Orange  Avenue,  Orlando,  Florida  32801, 
(407)  836-2036. 

n.  FCVANCUL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from 
deferred  income  arrangements,  stock,  options,  uncompleted  contracts 
and  other  future  benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.  Please  describe  the  arrangement 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest 

If  appointed  to  the  bench,  I  would  be  entitled  to  return  of  my  capital  contributi( 
from  Steel  Hector  &  Davis.  I  also  have  funds  in  a  401  (k)  with  the  firm  which 
are  100%  vested. 

Under  the  plan,  a  participant  who  leaves  the  firm  can  leave  funds  within  the  pla 
but  cannot  contribute  additional  funds.  Those  funds  could  also  be  removed  to 
a  rollover  ERA* 

I  have  no  other  anticipated  receipts  fi'om  the  practice  of  law.  Other  than  listed 
securities,  my  only  other  financial  or  business  interests  are  the  citrus  grove  I 
own  with  my  sisters  referred  to  in  response  to  question  6  and  an  interest  in  real 
property  located  in  Orange  County,  Florida  held  in  trust  for  the  benefit  of  my 
brothers,  sisters,  my  children,  and  myself.  I  am  the  trustee  of  that  trust  and  we 
attempting  to  sell  the  property.  Upon  sale,  the  trust  Avill  be  terminated  and 
any  proceeds  distributed. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including 
the  procedure  you  will  follow  in  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and  financial  arrangements  that  are 
likely  to  present  potential  conflicts-of-interest  during  your  initial  service 
in  the  position  to  which  you  have  been  nominated. 

I  would  disqualify  myself  fi'om  hearing  a  case  if  a  reasonable  person,  knowing 
all  circumstances,  would  harbor  doubts  about  my  impartiality.  Recusal  is 
required  both  in  those  circumstances  where  partiality  is  in  fact  present  and 
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2.  (Continued) 

where  only  the  appearance  of  partiality  is  present.  I  will  abide  by  the  Code 
of  Judicial  Conduct. 

My  intention  is  to  recuse  myself  in  all  cases  involving  Steel  Hector  &  Davis 
for  a  period  of  several  years.  My  father-in-law  is  a  lawyer  and  I  would 
recuse  myself  from  any  cases  involving  his  law  firm.  I  would  disqualify 
myself  in  cases  involving  companies  in  which  my  wife  and  I  or  our  children 
have  investments. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with 
the  court? 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar 
year  preceding  your  nominating  and  for  the  current  calendar  year, 
including  all  salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties, 
patents,  honaria,  and  other  items  exceeding  S500  or  more  (If  you  prefer 
to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

AO-10  is  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail. 
(Add  schedules  as  called  for). 

Attached 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign? 
If  so,  please  identify  the  particulars  of  the  campaign,  including  the 
candidate,  dates  of  the  campaign,  your  title  and  responsibilities. 

I  was  coimsel  to  Reubin  O'D  Askew' s  campaign  committee  when  he 
was  a  candidate  for  President  in  1984.  I  provided  advice  on  Federal 
Election  Law  requirements. 
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ni.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  '^every  lawyer,  regardless 
of  professional  prominence  or  professional  workload,  to  fmd  some  time 
to  participate  in  serving  the  disadvantaged."  Describe  what  you  have  done 
to  fulfill  these  responsibilities,  listing  specific  instances  and  the  amount  of 
time  devoted  to  each.  j 

My  particular  emphasis  in  recent  years  has  been  in  the  area  of  children.  I 
am  Chairman  of  the  Palm  Beach  County  Children's  Services  Council  which  has 
taxing  power  and  allocates  $18  million  annually  to  children's  programs  within  th< 
county.  The  Council  is  comprised  of  four  members  appointed  by  the  Governor,  a 
well  as  a  juvenile  judge,  the  Superintendent  of  Schools,  a  School  Board  member, 
a  County  Commissioner  and  the  District  Administrator  for  HRS.  From  1989- 
1 99 1 ,  I  chaired  the  Florida  Bar  Commission  on  Children  which  sought  to  involve 
the  profession  more  actively  on  behalf  of  children.  The  Commission  successfully 
pursued  several  legislative  initiatives  and  changes  in  court  rule  including  family 
courts.  I  also  served  on  the  Commission  for  Child  Welfare  created  by  the 
Florida  Legislature  which  made  a  series  of  recommendations  concerning 
children's  issues.  • 

My  other  current  community  service  activity  is  as  Chairman  of  the  the 
Criminal  Justice  Commission  of  Palm  Beach  County.  The  Commission  is 
appointed  by  the  County  Commission  and  is  composed  of  representatives  of  law 
enforcement  and  the  criminal  justice  system  such  as  the  sheriff,  state's  attorney, 
chief  judge,  the  resident  agents  in  charge  for  the  FBI  and  Department  of  Alpohol 
Tobacco  and  Firearms,  the  County's  representative  to  the  Florida  Senate, 
and  several  private  citizens.  The  ordinance  establishing  the  Commission 
directs  it  (1)  to  provide  overall  coordination  of  law  enforcement  and  crime 
prevention  efforts  within  the  county;  (2)  to  provide  an  efficient,  cost-effective 
and  timely  criminal  justice  system;  and  (3)  to  effea  the  reduction  of  crime  in 
Pahn  Beach  County  on  a  permanent  basis. 

I  have  handled  pro  bono  cases  throughout  my  career.  For  example,  a 
recent  appeal  to  the  Fourth  District  Court  of  Appeal  involved  the  responsibility 
of  the  trial  judge  to  order  treatment  for  a  juvenile  found  incompetent  to 
stand  trial  and  the  question  of  whether  the  Department  of  Juvenile  Justice 
or  the  Department  of  Health  and  Rehabilitative  Services  was  required  to 
provide  treatment  to  the  child.  Sfifi,  T  L  v  State.  670  So.2d  172  (Fla. 
4th  DC  A  1996).  On  behalf  of  the  juvenile  advocacy  project 
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m.       1.         (Continued) 

of  the  Palm  Beach  County  Bar  Association's  Legal  Aid  Society,  I  also 
appeared  in  a  case  involving  the  authority  of  a  lawyer  to  represent  a  child 
in  a  dependency  action. 

In  1984,  I  represented  the  NAACP  and  Common  Cause  in  an  appeal  to  the 
Florida  Supreme  Court  involving  exercise  of  peremptory  challenges. 
Under  the  Florida  Constitution,  the  Court  ruled  that  peremptory  challenges 
could  not  be  exercised  solely  on  grounds  of  race;  that  jurors  should  be 
selected  on  the  basis  of  their  individual  characteristics  and  that  they  should 
not  be  subject  to  being  rejected  solely  because  of  the  color  of  their  skin. 
Prior  to  the  Florida  Supreme  Court's  decision,  the  United  States  Supreme 
Court  and  almost  every  other  state  had  failed  to  provide  this  protection. 
Subsequently,  the  United  States  Supreme  Court  has  held  that  the  United 
States  Constitution  provides  similar  protection. 

For  the  past  several  years,  I  have  also  chaired  the  public  service 
committee  of  Steel  Hector  &  Davis.  During  that  time,  the  firm  has  received  the 
American  Bar  Association  Pro  Bono  Award,  the  Florida  Supreme  Court  Chief 
Justice's  Law  Firm  Commendation,  and  the  law  firm  pro  bono  award  by  the  Put 
Something  Back  program  in  the  Eleventh  Judicial  Circuit  and  the  Legal 
Aid  Society  of  the  Fifteenth  Judicial  Circuit.  I  am  a  member  of  the  Advisory 
Committee  of  the  Volunteer  Lawyers  Project  for  the  Southern  District  of  Florida 
and  a  member  of  the  Pro  Bono  Circuit  Committee  for  the  Fifteenth  Judicial 
Circuit. 

I  served  as  Vice  Chair  of  a  Florida  Bar  Commission  on  Access  to  the 
Legal  System  in  1984-1986  which  made  a  number  of  recommendations  to  the 
Florida  Supreme  Court  and  Florida  Bar  on  improving  the  delivery  of  legal 
services  to  the  poor.  I  was  also  a  member  of  a  Florida  Bar  Special  Committee  on 
Representation  of  Death-Sentenced  Inmates  in  Collateral  Proceedings  which  was 
chaired  by  Jim  Rinaman  and  formed  at  the  request  of  the  Eleventh  Circuit  Judicial 
Conference  to  recruit  lawyers  to  handle  capital  cases  and  to  help  establish  a 
mechanism  for  handling  post-conviction  cases  in  capital  cases.  I  accepted  a  case 
and  Steel  Hertor  &  Davis  has  accepted  a  total  of  four  cases.  The  Special 
Committee  helped  establish  the  state  office  which  now  handles  much  of  the  post- 
conviction representation.  I  also  was  a  member  of  the  initial  Board  of  Directors 
of  the  Volunteer  Lawyers  Resource  Center  of  Florida,  a  program  established  and 
fiinded  by  the  Federal  Courts  Sytem  to  represent  and  recruit  lawyers  to  handle 
federal  habeas  corpus  petitions.  I  served  as  a  director  for  several  years  and 
resigned  because  of  other  activities  in  October,  1992. 
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The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial 
Conduct  states  that  it  is  inappropriate  Tor  a  judge  to  hold  membership  in 
any  organization  that  invidiously  discriminates  on  the  basis  of  race,  sex, 
or  religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies? 
If  so,  list,  with  dates  of  membership.  What  you  have  done  to  try  to  change 
these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend 
candidates  for  nomination  to  the  federal  courts?  If  so,  did  it  recommend 
your  nomination?  Please  describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  (including  the  circumstances 
which  led  to  your  nomination  and  interviews  in  which  you  participated). 

Yes.  I  was  proposed  for  nomination  by  the  Federal  Judicial  Nomination 
Commission  of  Florida.  The  vacancy  for  which  I  applied  was  advertised 
and  applications  were  submitted  by  April  1,  1996,  to  each  of  the  39  members 
of  the  Commission.  Each  Commission  member  completed  a  review  of  each 
application  and  forwarded  his  or  her  rankings  to  the  Chair  of  the  Southern 
District  Conference.  The  Southern  District  Conference  met  and  decided 
which  applicants  to  invite  for  interviews.  I  was  among  those  persons 
interviewed  by  the  Conference,  composed  of  1 5  members,  including  the 
Commission  Chair.  Following  the  interviews,  the  Commission  certified  three 
persons  to  United  States  Senator  Bob  Graham.  Senator  Graham  interviewed 
each  of  the  persons  certified  by  the  Commission  on  May  4,  1996.  On 
May  14,  1996,  Senator  Graham  advised  me  that  he  had  decided  to  recommend 
me  to  the  President  for  potential  nomination. 

On  May  20,  1996,  the  White  House  Counsel's  oflBce  sent  several  forms  for  me 
to  complete  in  order  to  facilitate  the  President's  consideration.  I  returned  the 
forms  and  received  a  telephone  call  firom  an  attorney  in  the  Justice  Department. 
We  had  a  lengthy  telephone  interview  and  I  forwarded  additional  materials  to  the 
Department. 

On  June  24,  1996, 1  was  interviewed  in  Washington  by  several  attorneys 
fi-om  the  Department  of  Justice.  On  June  28,  1996, 1  was  directed  to  send  my 
response  to  the  ABA  Personal  Data  Questionaire  to  the  Chairman  and  Eleventh 
Circuit  representative  of  the  ABA  Standing  Committee  on  Federal  Judiciary.  On 
July  1 1,  1996, 1  was  interviewed  by  the  Eleventh  Circuit  representative. 
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m.       3.  (Continued) 

On  July  12,  1996, 1  was  interviewed  by  a  special  agent  from  the 
Federal  Bureau  of  Investigation. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner 
that  could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such 
case,  issue,  or  question?  If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  ''judicial 
activism." 

The  role  of  the  Federal  Judiciary  within  the  Federal  government, 
and  within  society  generally,  has  become  the  subject  of  increasing 
controversy  in  recent  years.  It  has  become  the  target  of  both 
popular  and  academic  criticism  that  alleges  that  the  judicial  branch 
has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
ofgovenmient. 

Some  of  the  characteristics  of  this  '^judicial  activism**  have  been  said 
to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c  A  tendency  by  the  judiciary  to  impose  broad, 

affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 
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m.       5.  The  aile  of  law  depends  in  large  part  on  adherence  to  the  doctrine  of 

stare  decisis.  Like  facts  should  receive  like  treatment  in  a  court  of  law. 
Stare  decisis  promotes  the  evenhanded,  predictable  and  consistent 
development  of  legal  principles,  fosters  reliance  on  judicial  decisions, 
and  contnbutes  to  the  actual  and  perceived  integrity  of  the  judicial 
system 

The  debate  concerning  the  role  of  the  federal  judiciary  to  a 
significant  degree  mirrors  the  more  general  debate  about  the  relationship 
between  the  federal  government  and  the  states  and  the  involvement  of 
the  federal  government  in  every  day  life.  The  Congress  has  extended  the 
jurisdiction  of  the  federal  courts  into  many  areas  traditionally  the  province  of 
the  states.  However,  the  judiciary  has  the  responsibility  of  applying  federal  law 
as  enacted  by  the  Congress.  Federal  law  should  be  applied  by  the 
judiciary  with  restraint  to  parties  properly  before  the  courts,  avoiding 
issues  that  need  not  be  decided  and  remedies  that  are  overly  broad. 
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AFFroAVIT 


I,  Donald  M.  Middlebrooks,  do  swear  that  the  information  provided  in 
this  statement  is,  to  the  best  of  my  knowledge,  true  and  accurate. 


(DATE) 


yS#r«*^^^^ 


Donald  M.  Middlebrooks 


OFFICIAL  NOTARY  SEAL 

NEVA  M  CARNEVALE 

NOTARY  PUBUC  STATE  OF  FLORIDA 

COMMISSION  NO.  C01782S 

MY  COMMISSION  EXP.  SEPT  22,1997 


^.</Av  \'if 


X. 


(NOTARY) 
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tTSMHOM  STATEMENT 
KET  WORTH 


Provide  I  complete,  curreni  n/iiAcltJ  net  worth  luiemeni  which  llemiiei  In  detili 
tli  tsifu  (bcluJi.-i|  \)it±  jccounti.  Ttii  esuK,  securideJ,  tnm,  invejtmcnu,  ind  other  riflMciiJ 
holdings)  »1J  liabUioej  (bcludlflg  debu,  mongijei,  lo»ni.  ifld  other  fifliflcUl  obUgationj)  of 
yotm<l/,  your  ^ovjse,  ind  other  immtilne  members  of  your  household. 


ASSETS 

UABOJnU 

1 

Cull  OA  Un4  uri  in  tuikj 

13, 

22f 

Kolu  p/ibic  to  VtAb-wouiad 

22 

986 

1 

U.S.  CgvuBOcnl  Mouritfn.-tdi! 

Koiu  fi]rtM*  to  WOa-uAJtcin^ 

Lilted  Hfuioa-M  Khrduh 

691, 

798 

Netii  pix>kU  la  n-'uivw 

l)nC<k4  ict\*ilki-M  ittnitk 

Noui  riytkk  \a  eftut 

■ 

AccoiuU  titi  MUl  re«c!viMc:    > 

AwoiMU  lo4  Mil  4iM 

Dm  from  fditlrii  tri  h'«A^ 

Ul>riI4  iKOnM  ut 

DtJ«  bom  elhui 

Ol)Mf  utfii  \tx  u4  inUnil 

Doubtful 

Xfi]  iiuu  non{t|<4  p>y>b]c-id4 

Khullllt 

l76 

451 

' 

R«tl  Mtalc  9vnt4-tU  ic>i«^( 

813 

675 

ai4a<l  tnanita  mi  elhtr  Utiu  pty- 
ibk 

XmI  ttUK  mert|>|u  r«ciiiriUt 

(XM  tfcbU-itomlu: 

1 

120 

000 

Greentree   Financial 

13. 

229 

Cull  v>It»-Uf«  uuoriflOi 

Wit  UiSU-iumlu: 

SH&D  AOIK    (see   schedule) 

817, 

071 

. 

Lakes   Lucy  Groves    (schedule) 

292, 

feoo 

B.M.    Mlddlebrooks   Trust(sch.) 

161 

200 

TouilikadM 

512 

666 

SH&D  Capital  Account 

134, 

493 

KctVerfk 

2,531 

297 

T«UI  AtnU 

3,043 

963 

Toulltbdlduuidnctowtt 

3,04: 

963 

CO.VnNCENT  UAfllUnES 

0 

CE^XRAL  JNFOJLMATIOM 

At  cedoitu,  comder  or  {vwiatar 

N/A 

Art  toy  UK-j  pt<<5|C4fl  (Add  K}ied- 

See   i 

chedi 

le 

Ob  buei  or  centncu 

N/A 

A/i  yea  MtaitM  Ir.  w^r  lotu  or  li|tl 
icdMit 

Yes 

VtfiCliSiBt 

N/A 

Hm  yott  ever  Itba  binbvfiey) 

No 

^vition  tot  Ttitnt  Incomt  Tu 

Paidto 
Date 

Othtf  ifBcilJ  itU 

N/A 

=J 
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LISTED  SECURITIES 
(December  31,  1996) 


Donald  M.  Middlebrooks: 

5,537  shares  Coca-Cola  Co.  $  29 1 ,3  5  7 

Victoria  J.  Middlebrooks: 

5,463  shares  Coca-Cola  Co.  287,463 

200  shares  General  Electric  19,774 

Margin  balance  - 1 , 1 62 

Victoria  J.  Middlebrooks  —  IRA: 

1,940.535  shares  Zweig  Ser.  Tr.  Strategy  31,320 

1,823.59  money  fund  1,965 

Victoria  J.  Middlebrooks,  Custodian  for 
Amanda  Leigh  Middlebrooks: 

1  share  Berkshire  Hathaway  34,100 

1 00  shares  Coca-Cola  5,262 

Donald  M.  Middlebrooks,  Custodian  for 
John  Otley  Middlebrooks 

200  shares  Coca-Cola  10,524 

266  shares  Templeton  Emerging  Markets  Fund  4,952 

564  shares  AIM  Charter  Fund  6,243 


TOTAL  LISTED  SECURITIES 


691,798 
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REAL  ESTATE  OWNED 


19350  Loxahatchee  River  Road 
Jupiter,  Florida  33458 
(Personal  Residence) 


750,000  (Est.) 


Undivided  one-half  interest  in 
Lots  101  and  102,  Block  16, 
Dog  Island  Gulf  Beaches, 
Unit  1,  Franklin  County,  Florida 


50,000* 


(*  Purchase  Price  July,  1994) 


.2279179%  interest  in  360+  acres  located  in 
Airport  Industrial  Park,  Orlando,  Orange 
County,  Florida  (value  based  upon  appraisal 
dated  8/6/94) 


13,675 
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SH&D  40 IK  PLAN  -  DONALD  M.  MIDDLEBROOKS 
(December  31,  1996) 


A.         Custody  Account 

600  shares  Hewlett  Packard                                       $  30,150 

600  shares  Motorola  36,750 

700  shares  NY  Times  26,600 

1000  shares  Merck  79,620 

1000  shares  Johnson  &  Johnson  49,750 

1 0  shares  Berkshire  Hathaway  34 1 ,000 

2249shares  Templeton  Dev.  Markets  34,635 

5309shares  Templeton  Foreign  Fund  55,001 

U.S.  Treasury  NTS  6.25%  25,040 

Limited  Partnership  Unit,  Palm  Beach  Catalog  Co.  25,000 

Cash  --  State  Street  Bank  IMMA  29,688 

German  Bonds  (Fed.  Rep.  7%)  17,542 

Total  $        725,776 


B.         Managed  Balai^ped 

a.  Custody  Account  $          725,776 

b.  Managed  Account  118,270 

Total  $          844,046 

Total  Ending  Value  of  Account  Includes  an  Outstanding  Loan  of 
$26,975. 

TOTAL  401 K- LOAN  $          817,071 
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LAKE  LUCY  GROVES 


Lake  Lucy  Groves  is  a  general  partnership  owning  a  citrus  grove  in  Lake  County, 
Florida.  The  grove  was  appraised  as  of  October  9,  1992  as  having  a  market 
value  of  $615,000.  In  February,  1996,  additional  acreage  was  purchased  for  $35,000. 
Estimated  value  is  $650,000. 

My  interest  and  the  interest  of  my  children  is  as  follows: 


Donald  M.  Middlebrooks 

$ 

146,250 

22.5% 

Amanda  Middlebrooks 

73,125 

11.24% 

John  Middlebrooks 

73,125 

11.25% 

292,500 


B.  M.  MIDDLEBROOKS  TRUST 


The  primary  asset  of  the  B.M.  Middlebrooks  Trust  is  approximately  23  acres  of  land 
located  at  the  southeast  comer  of  Conroy- Windemere  Road  and  Hidden  Beach 
Boulevard  in  Orange  County,  Florida.  The  land  was  appraised  as  of  October  9,  1 992 
as  having  a  fair  market  value  of  $806,000.  I  have  a  10%  interest  in  any  proceeds 
from  the  sale  of  that  land  and  my  children  each  have  a  5%  interest. 

Donald  M.  Middlebrooks  $  80,600 

Amanda  Middlebrooks  40,300 

John  Middlebrooks  40,300 

$         161,200 
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REAL  ESTATE  MORTGAGES  PAYABLE 
(December  31,  1996) 


Mortgage -- Northern  Trust  $  376,451 

Home  Equity  Loan  —  Northern  Trust  1 00,000 

Total  Mortgage  Debt  $  476,451 


ASSETS  PLEDGED 


5,163  shares  of  Coca-Cola  stock  are  pledged  as  collateral  for  the  home  equity 
loan  with  Northern  Trust  as  additional  security  to  obtain  rate  reduction.  Those 
shares  will  be  released  by  Northern  Trust  upon  request  with  a  resulting  interest 
rate  increase. 


146 


FEZ] 


FINANCIAL    DISCLOSURE    REPORT 

FOR   CALENDAR   YEAR   lSSS//^9^ 


Report  Required  bv 


Pub .  L  No . 


(5  O.S.C.  *pp.  s,  101^1121 


1      Perion  Reporting    (Use  name,    tint,   fniddie   initiel) 
Middlebrooks,    Donald  M. 

3.    Court   or  Organization 

U.S.    District   Court,    Southern 
District   of   Florida 

3 .    D«ce    of    Reporc 

1     /7    /  97 

4.   Titlt     (Article   III   judges   indicate  active  or 

-    eenior  status.    Sagistrate   Judges  indicate 
full-  or  part-time) 

Nomination   -   U.S.    District   Judge 

S.    Report  Type    (check  appropriate  type) 
X    Nomination.    Date  1     /7/97 
y      Initial     Annual     Final 

«.    Reporting  Period 

1   /1/95-1   6   /97 

7.    <3iambers   or   Office   Address 

1900  Phillips  Point  West 

777   South  Flagler  Drive 

West   Palm  Beach,    FL      33401-6198 

8.   On  the  basis  of  the   information  contained  in 

his  Report  «nd 

in  compliance  with  applicable  laws  and  regula 
Reviewinq  officer 

clbns. 

Date    • 

IMPORTANT  NOTES:  The  instnictioiu  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.     (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 

NONE   (No  reportable  positions) 
Partner  (2.6Z  ownership  interest)    Steel  Hector  &  Davis  (Law  Firm) 
Partner  (22. SZ  ownership  interest)   Lake  Lucy  Groves  (Citrus  Grove) 
irustee  (HiT,   beneficial  interest  with 

lOZ  interest  held  by  minor  children)  B.M.  Middlebrooks  Trust 

Trustee 

Dtrertnr 


Florida  Bar  Foundation  Endownment  Trust 
The  Florida  Bar  Children's  Fund.  Tnr . 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES   AND   TERMS 


n 


NONE      (No  reportable  agreements) 

Steel  Hector  &  Davis  LLP  AOIK  Plan,   established  February   1,    1982,   a 
^gqg  -defined  contribution  plan,   qualified  under  sec.   401(a)   of   the   Internal 

Kevenue  Code.      The  plan,   sponsored  and  administered  by  Steel  Hector  &  Davis  LLP 


contains   a   profit   sharing  portion  and   a   401K   salary  deferral    pnrfir 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 

DATE  SOURCE   AND   TYPE 


n 


NONE      (No  reportable  non-investment  income) 


Steel  Hector  &  Davis  LLP  (Law  firm  parrnpr^  fno^  p-t-i-  vttt^ 


Lake  Lucy  Groves  (Citrus  Grove  Managing  Partner) (see  PartVIII)   S apprnv  n 
Steel  Hector  &  Davis  (Law  firm  partner^ S  254,113 


Lake  Lucy  Groves  (Citrus  Grove  Managing  Partner) 
Steel  Hector  &  Davis  (Law  firm  partner) 


S-'6-SSn 
-283,537 


Lake  Lucy  Groves  (Citrus  Grove  Managing  Partner  short  year  Initial 
return  12/1/94-12/31/94)  $-3,570 
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P11<*JICIAL   DISCLOSURE   REPORT 


N«ac  of  Peraon  Reporting 
Mlddlebrooks,    Donald   M. 


3<ce   of   Kcporc 

1     /7    ft! 


rV.     REIMBURSEMENTS  and  GIFTS  --  transportaUon,  lodgmg,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)*  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


D 


KOKE      (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NOME      (No  such  reportable  gifts) 
EXEMPT  e 


n 


VALUE 


VI.     LIABILITIES.     '  (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)*  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE' 

KSSL      (No  reportable  liabilities) 


D 


Steel  Hector  &  Davis  LLP  401K  Plan 


Participant  Loan 


'nun   cooes. 


sis.oo:  •  sso.ooo 

SSOO.OOl  -  si. 000. 000 


SSO.OOl  -  $100,000 
More  Chan  SI. 000. 000 
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FliJANCIAL    DISCLOSURE    REPORT 


N«Ac  of  Person  Raporcing 
Mlddlebrooks,    Donald  M. 


Date  of  Kcpert 

1     I  1    hi 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transacUons 

and  dependeat  childrco.  See  pp.  37-54  of  Immictiom.) 


(Includes  those  of  spouse 


A. 
D«scripclon  of  AJSeU 
llncludlns  cruse  sssscsl 

Zndicstc   vhere   applicsblc,    owner  of 
tbe  Bsset  by  usli^  Che  psrenciiecicsl 
•tJI"   for  lolnc  ownership  of  report- 
ing Indivliusl  «nd  spouse.    MSI  "for 
sepsrace  ownership  by  spouse,    " fOCJ  * 
for  ownership  by  dependent  cKild. 

Piece  "(XJ*  &rter  each  asset 
exei^t  froa  prior  disclosure. 

Incone 
rising 

Cross  value 
at  end  of 
reporting 
period 

D. 
Transections  during  reporting  period 

111 

MC.l 
Code 
(A-HI 

431 

^:- 

rent  or 

Ec.i 

tl) 

Value. 

Code 

(J-PI 

m 

Value 

MethodJ 

Code 

(0->ll 

II) 

bu^lill. 

rcdenp- 
ClonT 

If  not  eaenpt  frooi  disclosure                | 

121 
Dacet 
Honth- 

Oay 

Ul 

Value: 
Code 
(J-PI 

141 

Cainl 
Code 
(A-HI 

(SI 
Identity  of 
buver/seller 
(11  private 
transactloni 

NONE        (Ro  rcporuble 
incott*.   assets,   or 
Cranjaccions) 

EXEMPT 

Lake   Lucy   Groves   DMM/DC 
Lake   County.    FL 

A 

Saleof 

N 

Q 
10/92 

J      Undivided   1/2   interestLots 
101&102    nnp    Island. FT.    T 

Hnn 

K 

R 

,  Cltrua:  Grove, OrangeCt-V.DMM/ 
'DC   B.M.Middlebrools   Trust 

•A 

Saleof 
Citrus 

M 

Q 
in/q? 

Coca-Cola   Connnon  Stock 
*  DMM/S/DC 

D 

Div. 

0 

T 

Berkshire   Hathaway   Connnon 
A  Stock  DMM/DC 

■Innp 

N 

T 

,  Hewlett   Packard   Connnon 
Stock 

A 

Div. 

K 

T 

^    Motorola    Inc.    Connnon  Stock 

A 

Dlv. 

K 

T 

1    New  York  Times   Connnon   B 
Stock 

A 

rn« 

T 

Merck  &   Co.    Connnon   Stock 

C 

Div. 

L 

T 

J,  Johnson  &   Johnson  Connnon 

B 

Div. 

K 

T 

^^  Palm  Beach  Catalog  Co. Ltd. 

ir 

II 

,,  Templeton  Dev.    Markets 
Trust 

A 

Div. 

K 

T 

^j  Templeton   Foreign   Fund 

B 

Div. 

L 

T 

14  United   States  Treasury 
"  Notes                                      ' 

C 

int. 

K 

T 

German  fed.    Republic   Bonds 

C 

int. 

K 

T 

,,  General   Electric   Common 
Stock   (S) 

A 

Div. 

IT 

T 

^,  ;;weig   Ser.Tr.Strat.Fund(s) 

A 

Div 

K 

T 

^^     Steel   Hector  &   Davis   LLP 

D 

naming 

M 

T 

1     Incoae/Sain  Codes:        X.SI.OOO  or  less                   B-S1,001  to  n.SOO                C-S3.S01  to  iS.OOO                   D-$S.001  to  SIS. 000 

(See    Col.    Bl    a   041          C-lli.OOl    to    $50,000             r-SS0,a01    to   SIOO.OOO           C-ilOO.OOl    to   Sl.OOO.OOO        H>Hore    Cbsn    $1,000,000 

2      Value   Codu:                         J-S1S,000   or    less                     I-SIS.OOS    to    S5O,00O              L-SSO.OOl    CO    SIOO.OOO                H>$100,001    CO   $}SO.0OO 
(See    Ool.    Cl    (    Dll         H-SlSO.OOl    to    SSOO.OOO        O-S500,001    to    SI, 000. 000    P-Hore    than   Sl.OOO.OOO 

3     Value  Method  Codea;      O-Appraisal                              R-Cosclreal  cetate  onlyl    S-Assesnant                                  T*Caah/Harket 
ISee  Col.   C21                   U-Book  Value                            Vi^ther                                       H-Estissted 
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F^IANCXAL    DISCLOSURE    REPORT 


Middlebrooks,  Donald 


Ctet«  ot  Kcpon 
1      /    7/97 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions 

ind  dependent  duldreo.  See  pp.  37-54  of  lostmctioiu.) 


G^idudes  those  ofspoue 


A. 

.D««cxipCion   of    KMftM 
.   flocIudlAS   cruJt   aaacu) 

XadlcaC*  vtMre  applicable,   ovncr  of 
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f<J("  lorioinc  ownership  of  report- 
ing IndlviliMl  and  «pouje.    MSi^for 

PiiCB  "rta*  After  emch  acaac 
exaapc  fro«  pdor  flljcloaura. 

.     B. 
ZncooM 
durloa 
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pc£lod 

Groaa  valua 
at  and  of 

TrmBaactloiM  durloj  nfiortlng  ptrlod 

(11 

Aat.l 
Coda 
lA.HJ 

(3t 

III 

Value. 

coda 

<J-PI 

(}l 

Valua 
Hathod] 
Coda 

(o-m 

bu^rsiii. 

clonT 

It  not  uanpt  (roai  dlacloiure                1 

<]) 
Datat 
Hooth- 

Day 

IJI 

Valual 
Coda 
(J- PI 

(41 

OalnJ 
Coda 
(H-Hl 

(it 
Idantity  ol 
buyaj/lellar 
tit  private 
tranaaction) 

NONE        Oto  nporubla 
ii'icoM.    «aa«ca.   or 
fcraxuaccloiu) 

i9.    .227917,9   int..  In   3,QQ+- 
acres   located  Tn  Toroort 

Industrial  Park,   Orlando, 

None 

- 

K 

8/6/94 

20.    Steel  Bector  &  Davis   LLP 
Capital  Account 

I) 

^n^ 

M 

21.    Checking  Acct.,   Northern 

A 

int. 

J 

T 

(J) 

lempieton  lunerglng 
^2 -Markets   Fund   (DC) 

A 

mv. 

I 

T 

n.   AIM  Charter  Fund    (DC) 

A 

Div. 

J 

T 
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(sSTcblTBi  kSI)       c-tu.ooi  w  S50.000         r-Ui.on  lo  sioo.oeo       g-Iioo.ool  to  ii.ooo.ooo      B>Hm  than  ii.ooo.ooo 

1    Vklua  codui                  J>{is.aoo  or  Uaa               X.S1S.001  to  iso.ooo          L>$so.ooi  to  noo.oeo           H.(ioo.ooi  to  Rso.ooo 

(SSTCDlTci    <    DJ)          H.hsO.OOl   to   KOO.OOO        O-ISOO.OOI    to    Sl.OOO.OOO    P-MOn  than   Sl.000.000 

ISM  col.    ai             '      O^SSok  valua 
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■ 
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■NAKCXAL  DISOiOSDRE  REPORT 


Mne  of  PBTBOi  Reporting 
Mlddlebrooks ,    Donald  M. 


Dace  of  Report 


Vm.  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (Indicate  pirt  of  Report) 

With  respect  to  Part  III  of  the  Report,  I  do  not  have  partnership  K-ls  for  1996  for 
either  Steel  Hector  &  Davis  LLP  or  Lake  Lucy  Groves.   In  the  case  of  Steel  Hector,  I  have 
reported  distributions  to  me  during  1996.  My  gross  Income  may  vary  from  this  amount 

upon  completion  of  the  partnership  tax  returns.   In  the  case  of  Lake  Lucy  Groves,  I  have 
received  no  distributions.   I  expect  that  the  Grove  partnership  will  break  even  or  show 


a  small  loss  once  K-ls  are  prepared. 


K.  CERimCATION. 

In  compliance  with  the  provisions  of  28  U.SC  §  455  and  of  Advisory  Opinion  hJa  57  of  the  Advisory  Qxrtnittee  on  Judicial  Activities, 
and  to  the  best  of  my  knowledge  at  the  time  after  reasorable  inquiry,  I  (£d  not  perform  any  aiQudicatory  finction  in  any  litigation  during  the 
period  covoed  by  tHs  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3XcX 
in  the  outcome  of  such  litigatioa 

I  certify  that  all  informatian  given  above  0'<cl''''inginforTnatianpertainiTig  to  my  spouse  and  Tiinor  or  dependera  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  iriy  knowledge  ard  belief,  and  that  any  infoimaticn  not  reported  was  withheld  because  it  met  applicable 
statutory  pnivisioiK  permitting  non-disdasire. 

I  further  certify  ^iel^pneS'atoxvc  from  ouside  employment  and  hononiria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
conplianoe  with  tlK^pt^visions  or  5  USCA.  app.  7,  §  SOI  et  seq.,  5  USC  §  7353  and  Judicial  Conference  regulations. 


Signature 


Date 


NOTE  AhTflhrorVTOUAL  WHO  KhO\WNGLY  AND  \WUl)IXYFALSrnES  OR  FAII^  TO  RLE  THIS  REPOT 
TO  CIVIL  AND  CRIMINAL  SANCnONS  (5  U.SCA.  APP.  6,  §  104.) 


FILING  INSnUXmCNS: 


Mail  sipcd  oiiginal  and  3  adifitional  copies  ttx 


GmiiiDee  on  FuBndal  Disclosue 
AdnsnistraDve  Office  of  the 

UllllBQ  ^^P*r^  COUtS 

One  Coliiitus  Orde,  KE,  Suite  2-301 
\Mshingtan,  DC  20544 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 

Robert  William  Pratt 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 


Office:     6959  University  Avenue 

Des  Moines,  lA  50311-1540 

3.  Date  and  place  of  birth; 

May  3,  1947 
Emmetsburg,  Iowa 

4.  Mari•^a^  status;   (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  eoqployer's  name  and 
business  address (es). 

I  am  married,  and  my  wife's  maiden  name   was  Rose  Mary  Vito. 

Rose  Mary's  occupation  is  a  homemaker.   In  the  past  she  has 
been  employed  as  a  substitute  teacher;  however,  she  is  not 
teaching  at  the  present  time. 

5.  Education ;   List  each  college  and  law  school  yon  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

Iowa  Lakes  Community  College,  Emmetsburg,  Iowa,  1965 
through  1967,  received  Associate  of  Arts  Degree  in  May 
1967. 

Mankato  State  University,  Mankato,  Minnesota,  Summer  1967, 
received  no  degree;  attended  summer  school  only. 

Loras  College,  Dubuque,  Iowa,  1967  through  1969,  received 
Bachelor  of  Arts  Degree  in  May  1969. 

Creighton  University  School  of  Law,  Omaha,  Nebraska,  1969 
through  1972,  received  JD  Degree  in  May  1972. 


4'<-'Sq4  Q7  -  fi 
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6.  EmDlovment  Record;   List  (by  year)    all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

Summer  1969;   Anderson  Construction  Company;  ledaorer; 
Emmet sburg,  Iowa. 

Summer  1970;   Factory  work  (cannot  recall  neune  of 
employer) ,  Omaha,  Nebraska. 

Summer  1971;   Attended  classes  at  Creighton  University 
School  of  Law,  Omaha,  Nebraska. 

June  1972  through  December  1972;   Following  graduation  from 
law  school  in  1972,  I  worked  in  a  political  Cfunpaign  for  the 
Iowa  Democratic  party  in  Pottawattamie  County,  Iowa. 

January  1973  through  December  1974;   Polk  County  Legal  Aid 
Society;  Staff  Attorney;  Des  Moines,  Iowa. 

January  1975  to  February  1978;   Funaro,  Brick  and  Pratt; 
Associate;  Des  Moines,  Iowa. 

February  1978  to  August  1985;   Hedberg,  Brick,  Tann,  Pratt 
euid  Ward;  Partner;  Des  Moines,  Iowa. 

August  1985  to  Present  and  Continuing;   Robert  W.  Pratt; 
Proprietor;  Des  Moines,  Iowa. 

7.  Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  seri£d.  number  and  type  of  discharge 
received. 

No. 

8.  Honors  emd  Awards:   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  yoa 
believe  would  be  of  interest  to  the  Committee. 

Lawyer  of  the  Year  -  1983,  presented  by  Legal  Seirvices 
Corporation  of  Iowa. 

Americem  Bar  Association  Pro  Bono  Publico  Award,  April  1984. 

9.  Beir  Associations:   List  all  bar  associations,  l&qal   or 
judicial -related  committees  or  conferences  of  which  yoa  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 
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Iowa  State  Bar  Association  (currently  a  member  of  its 
Board  of  Governors),  1973  to  present. 

Polk  County  Bar  Association  (currently  a  member  of  the 
Boeurd  of  Directors),  1973  to  present. 

American  Bar  Association,  1973  to  present. 

Iowa  Trial  Lawyers  Association,  1975  to  present. 

National  Organization  of  Social  Security  Claimant 
Representatives,  1980  to  present. 

Iowa  Academy  of  Trial  Lawyers,  1995  to  present  (membership 
by  invitation  only,  and  is  limited  to  250  Iowa  lawyers 
who  try  cases),  1995  to  present. 

Iowa  Association  of  Workers'  Compensation  Attorneys 

(currently  a  member  of  the  Board  of  Governors),  1988  to 
present. 

10.  Other  M«»'">'«ershipa ;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

National  Conference  of  Christians  and  Jews  i.1 

Hyperion  Club,  Des  Moines,  Iowa 

11.  Court  Admission;   List  2l11  courts  JLn  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Nebraska  Supreme  Court,  1972. 

United  States  District  Court  for  the  District  of  Nebraska,    ,2i 
1972. 

United  States  District  Court  for  the  Southern  District  of 
Iowa,  1973. 

Iowa  Supreme  Court,  1973. 

United  States  Court  of  Appeals  for  the  Eighth  Circuit, 
1976. 

United  States  Supreme  Court,  1979. 

United  States  District  Court  for  the  Northern  District  of 
Iowa,  1983. 
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12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  aveiilable  to  the  Committee. 
Also  please  supply  a  copy  of  cill  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  repoirts  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Crejghton  University  Law  Review.  Vol.  5,  p.  176, 
"Constitutional  Law  -  Due  Process,  Hearing  and  Notice  Prior 
to  Attachment  of  Debtor's  Checking  Account,"  1971  and  1972. 

Other  than  the  Creiahton  University  Law  Review  article 
published  when  I  was  a  student  and  numerous  seminar  papers 
and  presentations  which  number  in  the  hundreds,  there  cire 
no  other  books,  articles,  reports,  or  other  published 
materials  I  have  written  or  edited.   I  have  attached  copies 
of  my  most  recent  seminar  presentations. 

I  also  testified  before  the  Federal  Court's  Study  Committee 
in  January  1990  before  Senator  Grassley,  Judge  Weis,  and 
Judge  Campbell  in  Des  Moines,  Iowa,  on  Federal  Court 
Jurisdiction.   I  have  included  a  copy  of  my  presentation. 

13.  Health ;   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physicctl  examination. 

My  present  state  of  health  is  excellent.   My  last  physical 
examination  was  in  December  of  1996. 

14.  Judicial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 

15.  Citations ;   If  you  aie   or  have  been  a  judge.  Provide:   (1) 
citations  for  the  ten  most  significant  opinions  yon  have 
%n:itten;  (2)  a  short  summary  of  and  citations  for  £d.l 
appellate  opinions  where  your  decisions  «rere  reversed  or 
where  your  judgment  was  affirmed  with  significant  critlciam 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  signif icetnt  opinions  on  federatl  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  £uiy  of  the  opinions  listed 
were  not  officieLlly  reported,  please  provide  copies  of  the 
opinions . 

Not  applicable. 
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16.  Pablic  Office;   State  (chronologicjU.ly)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  have  never  held  a  public  office. 

17.  Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

No,  I  have  not  served  as  a  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  practiced  alone  from  August  1985  until  October 
1987  at  1913  Ingersoll  Avenue,  Des  Moines,  Iowa. 

3.  the  dates,  names  and  euidresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each. 

June  1972  -  December  1972 

Following  graduation  from  law  school  in  1972,  I  worked 
in  a  political  campaign  for  the  Iowa  Democratic  party 
in  Pottawattamie  County,  Iowa. 

January  1973  -  December  1974 

Polk  County  Legal  Aid  Society 
102  E.  Gremd  Avenue 
Des  Moines,  lA  50309 

I  worked  as  a  staff  attorney. 

January  1975  -  February  1978 

Brick,  Funaro,  and   Pratt 

918  Savings  amd  Loam   Building 

Des  Moines,  lA  50309 

I  was  an  associate  with  this  firm. 
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February  1978  -  August  1985 

Hedberg,  Brick,  Tan,  Ward  and  Pratt 
840  -  5th  Avenue 
Des  Moines,  lA  50309 

I  was  a  partner  with  this  firm. 

August  1985  to  Present  and  Continuing 

Law  Office  of  Robert  W.  Pratt 
6959  University  Avenue 
Des  Moines,  lA  50311 

I  am   the  proprietor  of  this  firm. 

b.    1.   What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

January  1973  through  December  1974;   Staff  attorney 
with  Polk  County  Legal  Aid  Society;  provided  legad. 
services  to  low  income  fami  lies.   Subst£Uitive  law  aoreas 
included  domestic  relations,  consumer  law,  housing  law, 
and  public  diseibility  issues. 

January  1975  through  February  1978;   Associate  with 
law  firm  of  Brick,  Funaro,  and  Pratt;  substantive  eireas 
of  law  included  defending  the  accused.   Work  included 
submission  of  ten  to  fifteen  jury  trials  each  ye2u:. 
Additional  practice  areas  included  domestic  relations 
and  personal  injury  matters. 

February  1978  to  August  1985;   Partner  with  Hedberg, 
Brick,  Tan,  Ward  and  Pratt;  litigation  emphasis 
-  is  involving  personal  injury,  workers'  compensation  emd 
Social  Security  Diseibility  matters. 

August  1985  to  Present  and  Continuing;   Proprietor 
of  law  firm;  litigation  emphasis  on  workers' 
compensation.  Social  Security  disability,  emd  personal 
injury  law. 

For  the  last  15  years,  my  work  has  consisted  of  trying 
administrative  law  judges'  issues  involving  workers' 
compensation  dLaabLlLty   issues  in  an  adverseirial 
setting;  submitting  to  administrative  law  judges  Social 
Security  disability  issues;  trying  personal  injury 
cases  to  juries  and  arguing  appeals  in  state  amd 
federal  district  courts  and  appellate  litigation 
involving  unemployment,  workers'  compensation,  personal 
injury.  Equal  Access  to  Justice  cases,  emd  SoclaLl 
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Security  litigation  issues  in  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  and  the  Iowa  Supreme 
Court.   Work  has  also  included  representing  unions 
on  employment  matters.   These  include  the  United 
Rubber  Workers  Union  at  the  Firestone/Pirelli  plemt  in 
Des  Moines,  Iowa;  the  United  Rubber  Workers  Union  at 
the  Armstrong/Titan  Tire  plant  in  Des  Moines,  Iowa;  the 
Grain  Millers  Union  in  Keokuk,  Iowa;  additional  work 
for  the  United  Food  and  Commercial  Workers  Union,  Mason 
City,  Iowa,  at  the  Armour  Food  Compemy;  and  the  United 
Rubber  Workers  Union  in  Keokuk,  Iowa. 

2.   Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  clients  generally  have  been  working  class,  poverty 
level,  or  economically  insecure  individuals.   My 
practice  has  remained  stable  in  a  sense  that  poor 
people  and  working  class  people  have  been  a  staple  of 
my  law  practice  since  my  Legal  Services  days  in  the 
early  19708. 

1.  Did  you  appeftr  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  yonr 
appearsuices  in  court  varied,  describe  each  such 
VcLriance,  giving  dates. 

I  frequently  appeared  in  administrative  tribunals, 
state  and  federal  courts.   By  courts  I  include  the 
trial  and  submission  of  claims  in  an  administrative 
setting,  including  workers'  compensation  claims.   In 
the  State  of  Iowa,  contested  case  proceedings  under  our 
Administrative  Procedures  etre   adversarial  in  nature  euid 
very  much  like  trial  practice  absent  the  jury.   I  have 
also  continued  to  try  jury  cases  in  state  emd  federal 
courts  while  handling  consideredsle  appellate  work 
during  this  period  of  time. 

2.  What  percentage  of  these  appeetrances  was  in: 

(a)  federal  courts: 

20  percent 

(b)  state  courts  of  record: 

I- 
10  percent 

(c)  other  courts: 

70  percent  (agencies;  federal  and  state) 
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3.  What  percentage  of  your  litigation  was: 

a .  civil : 

100  percent  in  the  last  five  years 

b.  criminal: 
0  percent 

4.  State  the  namber  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel  or  associate  counsel. 

One  hundred  cases,  sole  counsel.   In  answering  this 
question,  I  have  included  again  contested  case 
proceedings  in  the  workers'  compensation  area. 

5.  What  percentage  of  these  trials  was: 

a.  jury: 

5  percent 

b.  non-jury: 

95  percent 

18.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition 
of  the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  auldress,  and  telephone  numbers  of 
co-counsel  and  of  principal  counsel  for  each  of  the 
other  parties. 

(1)   State  V.  Drake.  259  N.W.2d  862  (Iowa  1977) 

I  attempted  to  extend  due  process  emd  speedy  trial 
rationale  to  the  sentencing  phase  of  a  criminal 
prosecution.   I  briefed  and   eurgued  the  case  before  the 
Iowa  Supreme  Court  and  represented  the  Defendemt  Dredce. 
The  State  prevauiled  on  this  case.  The  decision  was 
handed  down  on  November  23,  1977,  by  Judge  Reynoldson. 
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The  case  was  tried  to  a  jury  and  a  guilty  verdict  was 
returned  against  the  Defendant  on  May  23,  1973.   I  did 
not  try  the  case  in  the  lower  court.   The  lawyer  for 
the  State  of  Iowa  was  then  Attorney  General  Richard  C. 
Turner.   Mr.  Turner  is  now  deceased.   Co-counsel  for 
the  State  of  Iowa  was  Dan  Johnston,  then  the  Polk 
County,  Iowa,  attorney.   Dan  Johnston  is  a  lawyer  now 
in  New  York  City.   I  do  not  know  his  address.   I 
believe,  Mr.  Johnston  was  previously  with  the  Vera 
Institute  for  Justice,  but  is  now  in  private  practice. 

(2)  Dennett  v.  City  of  Pes  Moines.  347  N.W.2d  691 
(Iowa  App.  1984) 

This  was  one  of  the  first  jury  cases  tried  after  the 
Iowa  Supreme  Court  adopted  the  doctrine  of  comparative 
negligence  in  1982.   I  represented  the  Plaintiff, 
Dennett,  a  City  of  Des  Moines  employee.   We  prevailed 
in  front  of  a  jury  by  proving  the  City  of  Des  Moines 
was  responsible  for  Plaintiff's  injuries  and  dcunages 
even  though  Plaintiff  herself  was  75  percent  negligent. 
Ultimate  result  was  a  recovery  of  $60,000.00  to 
Plaintiff  Dennett.   I  tried  the  case  before  a  jury  and 
judge  and  briefed  and  argued  the  case  before  the  Iowa 
Court  of  Appeals,  as  well  as  resisted  the  City  of  Des 
Moines '  petition  for  further  review  before  the  Iowa 
Supreme  Court.   The  Court  of  Appeals  affirmed  the 
decision  of  the  trial  court  that  the  Plaintiff  had  made 
out  an  issue  of  submissable  negligence  on  the  issue  of 
notice  and  on  the  extent  of  deimages.   Decision  by  Court 
of  Appeals  on  February  21,  1984,  by  Judge  Hayden. 
Loren  J.  Braud  was  the  assistemt  city  attorney  who 
tried  this  case.   Mr.  Braud 's  address  and  phone  ntimber 
is  2800  N.  Central  Avenue;  Phoenix,  Arizona  85004; 
(602)  279-1600. 

(3)  Kubli  V.  Armstrong  Tire  and  Rubber  Company. 
312  N.W.2d  60  (Iowa  App.  1981)  (per  curiam) 

I  represented  an  injured  worker,  Wayne  Kubli,  aged.nst 
his  employer,  Armstrong  Tire  and  Rubber  Company. 
This  case  estciblished  in  Iowa,  for  the  first  time,  a 
"healing  period"  definition.   I  tried  the  case  before 
the  Iowa  Industrial  Commissioner's  office  emd  briefed 
and  argued  the  case  before  the  Commissioner,  the 
District  Court,  and  the  Iowa  Court  of  Appeals. 
Plaintiff  Kubli  prevailed  and  eventually  was  paid  his 
workers'  compensation  benefits.   Per  curiam  decision 
handed  down  August  25,  1981,  by  Oxberger,  C.J., 
Donielson,  Snell,  Carter  and  Johnson,  JJ.   Dorothy  L. 
Kelley  and   Richard  G.  Book  represented  petitioners- 
appellants.   Mr.  Book  is  in  practice  at  500  Liberty 
Building;  Des  Moines,  Iowa  50309;  (515)  243-4148.   Ms. 
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Kelley  is  in  practice  at  808  Insurance  Exchemge 
Building;  Des  Moines,  Iowa  50309;  (515)  243-5208. 

(4)  Bass,  et  al.  v.  Heckler.  593  F.Supp.  386 
(S.D.  Iowa  1984) 

I  represented  Bass  and  two  other  people,  Kenneth  Rankin 
and  Florence  Bishop,  after  their  Social  Security 
benefits  had  been  terminated  by  the  Secretary  of  Health 
and  Human  Services.   The  Plaintiffs  each  lost  before 
the  administrative  agency  and  had  the  denial  of  their 
benefits  affirmed  by  the  Secretary  in  administrative 
proceedings.   I  appealed  all  three  cases  to  the  United 
States  District  Court.   The  United  States  District 
Court  held  that  the  Secretary  was  without  justification 
in  terminating  benefits  emd  made  the  Secreteury  agree  to 
report  promptly  all  past-due  benefits.   The  Court  also 
held  that  the  past-due  benefits  to  the  Court  created  a 
disincentive  for  lawyers  to  represent  the  dls£d)led. 
The  case  was  also  the  subject  of  a  front  page  article 
in  an  Iowa  State  Bar  Bulletin.   The  case  was  decided  by 
former  Chief  Judge  William  C.  Stucurt,  of  the  United 
States  District  Court  for  the  Southern  District  of 
Iowa.   Richard  C.  Turner,  U.S.  Attorney  for  the 
Southern  District  of  Iowa,  Robert  C.  Dopf,  Assistant 
U.S.  Attorney,  286  U.S.  Courthouse  Annex;  110  E.  Court 
Avenue;  Des  Moines,  Iowa  50309-2053;  (515)  284-6257, 
for  defendant. 

(5)  Hunter  v.  City  of  Des  Moines.  300  N.W.2d  121 
(Iowa  1981) 

This  case  estciblished  that  the  doctrine  of  issue 
preclusion  in  Iowa  could  be  used  offensively  by  a 
Plaintiff.   I  represented  the  Plaintiff,  Michael 
Hunter,  in  his  appeal  before  the  Iowa  Supreme  Court. 
Although  Hunter  did  not  prevail  before  the  Iowa  Supreme 
Court,  the  Court  did  adopt  the  restatement  of 
judgments  of  the  American  Law  Institute  for  future 
use.   Decision  heuided  down  January  14,  1981,  considered 
by  Reynoldson,  C.J.,  and  Harris,  McCormick,  Allbee  emd 
Larson,  JJ.  Allbee,  Justice.   J.M.  Sullivan,  Assistant 
City  Attorney  for  Appellee.   Mr.  Sullivan  is  no  longer 
in  practice.   The  City's  legal  department  is  at  E.  1st 
emd   Locust  Street;  Des  Moines,  Iowa  50309;  (515) 
283-4130. 

(6)  Gavin  v.  Heckler.  811  F.2d  1195  (8th  Cir.  1987) 

I  represented  Gavin  before  the  United  States  District 
Court  for  the  Southern  District  of  Iowa  emd  the  United 
States  Court  of  Appeals  for  the  Eighth  Circuit.   The 
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District  Court  adopted  a  report  and  recommendation  of 
the  magistrate  saying  that  the  Secretary's  decision 
should  be  upheld  and  that  Gavin  should  not  be  granted 
Social  Security  discUsility  benefits.   The  United  States 
Court  of  Appeals  held  that  the  agency's  decision  was 
unsupported  by  substantial  evidence  in  the  record. 
This  case  established  the  standaxd  of  review  to  be  used 
by  the  District  Court  and  the  Court  of  Appeals  in 
evaluating  administrative  decisions.   It  is  often  cited 
by  the  Court  and  practitioners  within  the  Eighth 
Circuit.   The  Secretary  was  represented  by  Robert  C. 
Dopf,  Assistant  U.S.  Attorney,  286  U.S.  Courthouse 
Annex;  110  E.  Court  Avenue;  Des  Moines,  Iowa 
50309-2053;  (515)  284-6257. 

(7)  Alexander  et  al..  v.  Employment  Appeal  Board.  420 
N.W.2d  812  (Iowa  1988) 

I  represented  Alexander  and  250  similarly  situated 
workers  who  had  been  locked  out  of  The  Hubinger  Compeiny 
plant  in  Keokuk,  Iowa,  in  a  suit  seeking  unemployment 
benefits  after  the  union  refused  to  engage  in 
concession  bargaining  with  their  employer.   The 
administrative  agency  at  the  first  stage  ruled  for  the 
employees.   The  Appeal  Board  of  the  agency  reversed  cmd 
the  District  Court  affirmed  the  Appeal  Boeird's  denials. 
The  Iowa  Supreme  Court  set  aside  the  denials  and  held 
that  benefits  could  not  be  denied  the  unemployed  when 
they  were  victims  of  a  lockout.   The  case  was  submitted 
to  an  administrative  law  judge  initially  on  December  9, 
1985.   Decision  on  March  16,  1988,  considered  by 
Schultz,  F.J.,  and  Lavorato,  Neuman,  Snell,  emd 
Andreasen,  JJ.   Emil  Trott,  Jr.,  of  Barrett  &  Trott, 
Des  Moines,  Iowa,  co-counsel  for  Appellants.   Mr.  Trott 
and  Mr.  Barrett  are  no  longer  practicing  law  and  the 
firm  Baxrett  &  Trott  has  been  dissolved.   Blair  H. 
Dewey,  Williaun  C.  Whitten,  and  I.  John  Rossi,  Des 
Moines,  for  appellee  Employment  Appeal  Board,  Lucas 
State  Office  Building;  Des  Moines,  Iowa  50317;  (515) 
281-3642.   Donna  M.  Banik  and  James  J.  Salzman  of 
Matkov,  Griffin,  Parsons,  Salzman  &  Madoff  of  55  E. 
Monroe  Street;  Chicago,  Illinois,  60603;  (312) 
332-0777;  and  M.  Carl  McMurray,  18  N.  5th  Street; 
Keokuk,  Iowa,  52632;  (319)  524-5028,  for  appellee  The 
Hubinger  Company. 

(8)  Easter  v.  Bowen.  886  F.2d  1128  (8th  Cir.  1989) 

I  represented  Plaintiff  Kathleen  Easter,  a  disedaled 
City  of  Des  Moines  Police  Department  employee,  who  had 
been  diagnosed  as  having  a  conversion  disorder  in  this 
discdiility  benefits  action.  A  conversion  disorder  is 
where  a  worker  converts  psychological  symptoms  into 
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physical  manifestations.   The  United  States  Court  of 
Appeals,  in  an  opinion  by  now  Chief  Judge  Richard 
Arnold,  reversed  the  District  Court  and  the  Social 
Security  Administration  and  found  Plaintiff  disabled 
based  on  the  record  established  before  the  agency.   I 
represented  Ms.  Easter  before  the  agency  in  two 
hearings,  before  the  District  Court  twice,  and  the 
United  States  Court  of  Appeals  once.   The  case  was 
significant  because  the  court  held  that  the  Secretary 
of  Health  and  Human  Services  could  not  substitute  his 
judgment  for  that  of  trained  medical  professionals. 
Decided  February  14,  1989,  before  Arnold  and  Magill, 
Circuit  Judges,  and  Ross,  Senior  Circuit  Judge. 
Richard  L.  Richards,  Assistant  U.S.  Attorney,  286  U.S. 
Courthouse  Annex;  110  E.  Court  Avenue;  Des  Moines, 
Iowa,  50309-2053;  (515)  284-6257,  for  appellee. 

(9)   Stroup  V.  Reno.  530  N.W.2d  441  (Iowa  1995)  (en  banc) 

This  case  turned  on  statutory  interpretation  of 
workers'  compensation  law.   I  tried  the  case  before 
a  jury  on  behalf  of  the  injured  worker.   Workers' 
compensation  benefits  were  then  sought  before  the 
administrative  agency.   The  agency  ruled  that  the 
worker  had  to  elect  a  remedy,  either  workers' 
compensation  or  an  action  under  the  uninsured  employer 
statute  and  that  the  worker  had  elected  to  pursue  a 
damage  action  and  thus  could  not  recover  workers' 
compensation.   The  Iowa  Supreme  Court  affirmed  the 
agency's  ruling  that  even  though  the  worker  had  not 
prevailed  before  a  jury,  he  nonetheless  had  elected  a 
remedy  and  could  not  then  proceed  within  the  agency. 
The  case  was  decided  by  a  vote  of  five  to  four. 
Decision  April  26,  1995,  the  Supreme  Court,  McGiverin, 
C.J.   Ternus,  J.,  dissented  and  filed  opinion  in  which 
Heirris,  Lavorato,  and  Newman,  JJ.,  joined.   M£lx  Schott, 
6959  University  Avenue;  Des  Moines,  Iowa  50311;  (515) 
277-4727,  co-counsel  for  Plaintiff  Stroup.   Charles 
Cutler  and  Coreen  Bezdick,  729  Insurance  Building;  Des 
Moines,  Iowa  50309;  (515)  283-2147,  representing 
Defendant  Reno. 

(10)   Second  Injury  Fund  of  Iowa  v.  Nelson.  544  N.W.2d  238 
(1995) 

Mr.  Nelson  was  a  40-year  employee  of  Basic  Materials, 
Inc.   He  had  sustained  injuries  early  in  1963  but 
returned  to  work.   He  sustained  a  second  injury  in  1988 
that  rendered  him  unable  to  do  amy  work.   The  Supreme 
Court  estadslished  that  the  full  responsibility  rule  for 
apportionment  was  applicedale  in  Iowa.   It  resulted  in  a 
reversal  of  the  agency  determination  with  regard  to  Mr. 
Nelson's  workers'  compensation  entitlement.   It  further 
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estciblished  criteria  for  proper  use  o£  age  in 
industrial  disability  determination  euid  the  fact  that 
under  Iowa  law  one  need  not  have  to  look  for  work  to  be 
considered  permanently  and  totally  diseibled.   Workers' 
compensation  case:   Administrative  heeiring  conducted 
April  18,  1991;  Iowa  Supreme  Court:   Ternus,  J.   Miuc 
Schott,  co-counsel,  6959  University  Avenue;  Des  Moines, 
Iowa  50311;  (515)  277-4727.   Philip  H.  Dorff,  Jr., 
Suite  111;  Terrace  Center;  2700  Grand  Avenue;  Des 
Moines,  Iowa  50312;  (515)  244-0111,  representing 
Defendant  Employer/ceurrier.   Shirley  Steffe,  State  Tort 
Claim  Division;  Hoover  State  Office  Building;  Des 
Moines,  Iowa  50319;  (515)  281-5881,  representing  the 
Second  Injury  Fund  of  Iowa. 

Listed  below  are  a  number  of  attorneys  —  primarily 

defense  attorneys  —  with  whom  I  have  litigated  cases  in  the 

past  few  years . 

Charles  E.  Cutler 

Patterson,  Lorentzen,  Duffield,  Timmons, 

Irish,  Becker  &  Ordway,  L.L.P. 

729  Insurance  Excheuige  Building 

505  Fifth  Avenue 

Des  Moines,  lA  50309 

(515)  283-2147 

Marvin  E.  Duckworth 
Hopkins  &  Huebner,  P.C. 
2700  Grand  Avenue,  Suite  111 
Des  Moines,  lA  50312 
(515)  244-0111 

Roger  L.  Ferris 

Nyemaster,  Goode,  McLaughlin, 

Voigts,  West,  Hansell  &  O'Brien 

1900  Hub  Tower,  699  Walnut  Street 

Des  Moines,  lA  50309 

(515)  283-3100 

E .  J .  Giovannetti 
Hopkins  &  Huebner,  P.C. 
2700  Grand  Avenue,  Suite  111 
Des  Moines,  lA  50312 
(515)  244-0111 

Frank  T.  Harrison 
Hopkins  &  Huebner,  P.C. 
2700  Gramd  Avenue,  Suite  111 
Des  Moines,  lA  50312 
(515)  244-0111 
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David  L.  Jenkins 

Bradshaw,  Fowler,  Proctor  &  Fairgrave,  P.C. 

801  Grand  Avenue,  Suite  3700 

Des  Moines,  lA  50309-2727 

(515)  243-4191 

E.  J.  Kelly 

Hopkins  &  Huebner,  P.C. 

2700  Grand  Avenue,  Suite  111 

Oes  Moines,  lA  50312 

(515)  244-0111 

Charles  Lavorato 
Assistant  Attorney  General 
Attorney  General's  Office 
2nd  Floor,  Hoover  Building 
Des  Moines,  lA  50319 
(515)  281-5164 

Jocume  Moeller 
Assistant  Attorney  General 
Attorney  General's  Office 
2nd  Floor,  Hoover  Building 
Des  Moines,  lA  50319 
(515)  281-5164 

Terry  L.  Monson 

Ahlers,  Cooney,  Dorweiler, . 

Haynie,  Smith  &  Allbee,  P.C. 

100  Court  Avenue 

Des  Moines,  lA  50309-2231 

(515)  243-7611 

19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  %ralved) . 

I  believe  the  most  significant  legal  matters  I  have  pursued 
include  the  delivery  of  legal  services  to  people  of  modest 
or  moderate  means.   Specializing  in  workers'  condensation. 
Social  Security  diseUaility,  and  personal  Injury  litigation 
has  permitted  me  to  bring  an  expertise  to  a  group  or  class 
of  people  that  generally  have  their  work  done  by  "general 
practitioners"  as  opposed  to  specialist.   I  believe  the  need 
for  specialization  has  been  proven  by  the  development  of  my 
practice  and   that  of  others.   I  have  also  fulfilled  what  I 
consider  to  be  my  obligation  to  the  organized  Bar   euid  the 
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public  by  serving  on  the  Board  of  Governors,  the  Iowa  State 
Bar  Association,  the  Board  of  Directors,  the  Polk  County  Bar 
Association  and  the  Board  of  Directors  of  the  Polk  County 
Legal  Aid  Society  in  the  1980s. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PDBLIC) 

1.  List  sources,  amounts  and  dates  of  all  2mticipated  receipts 
from  deferred  income  arrangements ,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  any 
financial  or  business  interest. 

Other  than  my  ongoing  law  practice,  which  is  of  some  value, 
the  only  asset  I  have  that  would  qualify  is  a  pension  plcm 
I  have  developed  for  myself  and  my  employees.   It  is  a 
defined  benefit  plan  which  means  each  beneficiary  is 
assured  of  a  contribution  being  made  by  the  plan,  emd  I 
expect  to  derive  future  benefits  from  this  plan.   The 
interest  eeLrned  by  me  personally  can  be  separated  out  from 
that  of  my  employees '  earnings . 

In  terms  of  clients  and  "business  relationships,"  I  have  no 
clients  in  the  sense  that  one  has  ongoing  clients.   I  have 
cases  for  people  who  have  an  entitlement  or  expectation  of 
an  entitlement  or  a  claim.   I  would  expect  that  a  quanti 
minoris  arreingement  with  a  future  lawyer  would  be  my  sole 
claim  to  any  entitlement  in  the  future. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  conflicts-of-interest 
during  your  initial  service  in  the  position  to  which  yon 
have  been  nominated. 

I  intend  to  fully  comply  with  the  Code  of  Judicial  Conduct. 
I  would  disqualify  myself  in  any  case  that  there  appeared 
to  be  a  conflict  of  interest.   Categories  of  litigation 
that  I  would  expect  to  disqualify  myself  would  be  those 
cases  that  involved  companies  in  which  my  pension  has  held 
or  would  have  a  financial  interest.   I  would  not  think  that 
the  number  of  cases  that  I  would  be  required  to  disqued.ify 
myself  for  would  be  substemtial,  given  the  small  amount  of 
the  pension  plem. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  en^loyment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 
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4.  List:  sources  and  amounts  of  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and   for  the  current 
calendar  year.  Including  all  salaries,  fees,  dividends. 
Interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  Items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  In  Government  Act  of  1978,  may  be  substituted 
here.) . 

See  attached  Form  AO-10. 

5.  Please  complete  the  attached  financial  net  worth  statement 
In  detail  (Add  schedules  as  called  for) . 

The  financial  net  worth  statement  Is  completed  and 
attached . 

6.  Have  you  ever  held  a  position  or  played  a  role  In  a 
political  can^algn?   If  so,  please  Identify  the  particulars 
of  the  ca]iq>algn.  Including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Yes.   I  have  not  held  an  official  position,  but  I  have  been 
active  In  political  campaigns  In  Iowa  cuid  while  I  was 
attending  law  school  In  Nebraska.   I  have  been  active  In 
particular  In  the  Harkln  for  Senate  campaigns  of  1984 
and  1990.   I  held  no  title. 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


fis??"if1?g!(.%"l:r6, 


U.S.C.   App.   67 


-\l^m' 


1.  Person  Reporting  (Last  name,  first,  aiddle  Initial) 
PRATT,    ROBERT   W. 


2.  Court  or  Organizati 
NONE 


3.  Date  of  Report 
01/04/97 


«.  Title  (Art 


Article  III  Judges, Indicate  active  qr 
senior  status;  magistrate  judges  indtc 
full-  or  part'timl) 


5.  Report  Type  (check  appropriate  type) 
X  Nomination,  Date  01/07/97 
Initial     AnnuBl      Final 


6.  Reporting  Period 


01/01/95  -  12/31/96 


7.  Chanters  or  Office  Address 
6959   UNIVERSITY   AVENUE 
DES   MOINES,    IOWA      50311 


On  tht  ba^ts  qf  the  infqnnation  contained  in  this  Report  and 
any  modifi cat  loos  pertaining  thereto,  it  is,  To  my  opinion, 
in  ccfflpliance  with  eppucable  laws  and  regulations. 


IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
dtift<jring  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITIONS.     (Reportingindividualonly-,  see  pp.  9-13  of  Instructions.) 

POSITION  NAME   OF   ORGANIZATION /ENTITY 

NONE      (No  reportable  positions) 


PROPRIETOR 


ROBERT  W.  PRATT  LAW  OFFICE 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14- 17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 

NONE      (No  reportable  agreements) 
NONE 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  InstrucUons.) 


DATE 

n 


1995 


1996 


SOURCE   AND   TYPE 
NOME      (No  reportable  non-investment  income) 

ROBERT  W.  PRATT  LAW  OFFICE  fGROSSl -LEGAL  SERVICES 

ROBERT  W.  PRATT  LAW  OFFICE  (GROSS) -LEGAL  SERVICES 


GROSS  INCOME 

(yaurs,  nat  spai&'t'SiT 

§1552694.00 
S1528000.00 

S 

$. 

S 
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FIMANCZAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
PRATT,    ROBERT   W. 


Oite  of  Keport 
01/04/97 


rV.     REIMBURSEMENTS  and  GIFTS  -  transporlaUon,  lodging,  food,  entertainmenl. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)*  and  *(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE      (No  such  reportable  reimbursements  or  gifts) 

EXEMPT 


n 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 


n 


NONE      (No  such  reportable  gifts) 


DESCRIPTION 


VALUE 


0.00 


VI. 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)"  for  separate  liabiUty  of  the  spouse.  "(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)*  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


n 


NONE      (No  reportable  liabilities) 


NONE 


"nm.m   g:fiWr-*l?:888,ooo  iin'rn^ 


M  «  $100,001  to  *2$D,000 


170 


FINANCIAL  DISCLOSDSE  REPORT 


Name  of  Person  Reporting 
PRATT,    ROBERT   W. 


Date  of  Report 
01/04/97 


VII.  Page  1  I^fVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.          B 

Description  of  Assets 
(incluclTna  trust  assets) 

indicate  t*»r*  applicable,  owwr.of. 

Place. "(X)"  after  each. asset 
exeopt  froB  prior  dlBCloaure. 

c 

aurtng 

Transactions  durtnjt  resorting  period 

(1) 

(2) 

<i> 

(2) 

lie 

If  not  exeirpt  from  disclosure     | 

Day 

C3) 

(4) 

(^if 

transaction) 

NONE   (No  reportable 
income,  assets,  or 
transaitions) 

1  ROBERT  U.  PRATT  UU  OFFICE 

0 

Interest 

EXEMPT 

EXEMPT 

2  BANKERS  TRUST  COMPANT  -  (J) 

c 

Interest 

EXEMPT 

EXEMPT 

3  AMERUS  BANK  -  (J) 

D 

Interest 

EXEMPT 

EXEMPT 

4  US  TREASURY  STRIP  -  (DC) 

B 

Interest 

EXEMPT 

EXEMPT 

S  MERIT  FUND  VI  LP 

None 

EXEMPT 

EXEMPT 

6  NERJT  UASHINGTON  SO  INVESTORS 

None 

EXEMPT 

EXEMPT 

'     "^cJKlVffsnWl^SELOU 

EXEMPT 

EXEMPT 

»    Sm'^m  -*7J>^  *""' 

A 

Interest 

EXEMPT 

EXEMPT 

9    NT  ST  HGHR  EDUCATION  -  (J) 

c 

Interest 

EXEMPT 

EXEMPT 

10   NE  INVT  FIN  E  -  (J) 

Interest 

EXEMPT 

EXEMPT 

11   DETROIT  WATER  BE  ■  (J) 

Interest 

EXEMPT 

EXEMPT 

12   DES  MOINES  (»  -  (J) 

Interest 

EXEMPT 

EXEMPT 

13   CHICA(»  NPHA  -  (J) 

Interest 

EXEMPT 

EXEMPT 

U   HI  HSG  FIN  DEV  BOND  -  (J) 

Interest 

EXEMPT 

EXEMPT 

IS   W  DEPT  HSS  A  -  (J) 

Interest 

EXEMPT 

EXEMPT 

16   G.  DETROIT  RES  BOND  -  (J) 

Interest 

EXEMPT 

EXEMPT 

17   ST  UNIV  lA  REVS  BOND  -  (J) 

Interest 

EXEMPT 

EXEMPT 

18   STATE  UNIV  lA  REV  -  (J) 

Interest 

EXEMPT 

EXEMPT 

'  jSSS-!i?!'fii%j    t31j?88,'?.'l!8,ooo      ?3Jo?8Ji'?o*?iS8?coo     ^3?63?io?°tfi?°8oo.ooo    ii3lf?'?hS  I1!688?doo 

'\i^t^m\im  immru'm.m  mlll>%^'l.nm.ooo^m%'^^w*v.mio    H=»iflo,oo,to«5o,B<K> 

'  ifiir«8n'^)'=«^'  s^ssgfiaie         mir-' """  """  mutsr^            T<a.h/M.rk.t 
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FINANCIAL  DISCLOSORE  REPORT 


Nome  of  Person  Reporting 
PRATT,    ROBERT  W. 


Date  of  Report 
01/04/97 


VII.  Page  2  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  Oncludes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Description  of  Assets 
{Includlnfl  trust  assets) 

Indicate  where  appUpable,  owner  of 
the  asset  by  usTf$  the  parenthetical 

jiSarafe  ot^ergfiTo  b95po6se'.f(OC5'' 
for  oxnerthip  By  Beptoaent  child. 

Piece  "(X)"  after  each, asset 
exenpt  troa  prior  dTsclosure. 

iSone 

Transactions  during  reporting  period 

(1) 

<2) 

rent  6r 
int.) 

(1) 

Value: 

(2) 

i1) 

If  not  exenpt  fron  disclosure      j 

Day 

(3) 

<4) 

GBinI 

traraactton) 

NONE   <No  reportable 
incoine,  assets,  or 
transattions) 

19   FHLB  BOND  -  (J) 

c 

Interest 

EXEMPT 

EXEMPT 

20   OHIO  BLDG  AU  -  (J> 

A 

Interest 

EXEMPT 

EXEMPT 

21   lOUA  FIM  AUTH  REV  BOND  -  (J) 

A 

Interest 

EXEMPT 

EXEMPT 

22   lOUA  FIN  AUTH  REV  BOND  -  (J) 

A 

Interest 

EXEMPT 

EXEMPT 

23   lOUA  FIN  AUTH  REV  BOND  -  (J) 

B 

Interest 

EXEMPT 

EXEMPT 

24   IOWA  FIN  AUTH  REV  4000  -  (J) 

A 

Interest 

EXEMPT 

EXEMPT 

25   TEXAS  ST  CIG  LN  -  (J) 

A 

Interest 

EXEMPT 

EXEMPT 

26   LAKE  CO.  OIST  BONO  ■  (J) 

A 

Interest 

EXEMPT 

EXEMPT 

27   WINTERSET  SO  BOND  -  (J) 

C 

Interest 

EXEMPT 

EXEMPT 

28   GRAND  FORKS  PSO  -  <J) 

B 

Interest 

EXEMPT 

EXEMPT 

29   FLA  ST  TRANS  RV  BOND  -  (J) 

C 

Interest 

EXEMPT 

EXEMPT 

30   UHIV  NTHRH  lA  RVS  BOND  -  (J) 

C 

Interest 

EXEMPT 

EXEMPT 

31   lA  FIN  AUTH-A  BONO  -  (J) 

c 

Interest 

EXEMPT 

EXEMPT 

32   GA  NUN  ELEC  AUTH  BOND  -  (J> 

B 

Interest 

EXEMPT 

EXEMPT 

33   WASH  PPSS  PJ  2  BOND  -  (J) 

8 

Interest 

EXEMPT 

EXEMPT 

34   UNIV  NTHRN  IOWA  BOND  -  (J) 

B 

Interest 

EXEMPT 

EXEMPT 

35   POLK  CNTY  CO  BONO  -  (J) 

C 

Interest 

EXEMPT 

EXEMPT 

36   POLK  CNTY  GO  BOND  -  (J) 

B 

Interest 

EXEMPT 

EXEMPT 

'  |SS.-^?!'Bi=?^i    fJHs?88,Vffg,ooo      ?356?8Ji*?oni88?ooo     mM%\\Pinoo.m    i^hfkl^llW.m 

'  \^c^in\  1 03,    iim?88i°to^ll8o,ooo    S33So?81/?o»l?;888,ooo  ^3SI?t''S{.SM:88o?88o      ''*'°'-°'' '"  ^^-"^ 

'  JtlifcStJ"?^)''**'  aSlggfiSie         mi^""  «""  <"'^'  SJflfTS!S5           T^^h/nark.. 
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FZHANCIAL  DISCLOSURE  REPORT 


None  of  Person  Reporting 
PRATT,    ROBERT   W. 


Date  of  Report 
01/04/97 


VII.  Page  3  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


DeterlpHoo  of  *s«ets 
(tncludlns  trust  astets) 

Indtcate  where  appLipable,  owner  of 
the  asset  by.uiira  the,pa^eot^letlcal 
•<J)?  tor.lMtit  oSnershTp  of  ceporf- 

Place  »CX>"  after  each. asset 
exempt  tron  prior  dlaelosure. 

c 

during 

Gross  vatye 
at  end. of 

Transactions  during  reporting  period 

<i) 

U) 

rtnt  6r 
int.S 

(1) 

(2) 

(It 

If  not  exempt  froca  dftclosure      | 

Day 

(3) 

(4) 

,buy«r/sklfer 

NONE   (No  rgjortable 
transactions)  ' 

37   PALESTINE  IDC  BONO  -  (J) 

a 

Interest 

J 

EXEMPT 

EXEMPT 

38   UPPSS  NUCLR-1  BOND  -  (J) 

c 

Interest 

K 

EXEMPT 

EXEMPT 

39   IOWA  FIN  AUTH  REV  BONO  -  (J) 

B 

Interest 

J 

EXEMPT 

EXEMPT 

«0   lOUA  FIN  AUTH  REV  BOND  -  (J) 

B 

Interest 

IC 

EXEMPT 

EXEMPT 

^^     louA  COP  bono  -  (j> 

B 

Interest 

J 

EXEMPT 

EXEMPT 

it      ^RAZOS  HGHR  EDUCATION  BOND  - 

C 

Interest 

K 

EXEMPT 

EXEMPT 

43   MA  ST  HFA  SER  BOND  -  (J) 

B 

Interest 

K 

EXEMPT 

EXEMPT 

U   TENN  HDA  PG  1A  BOND  -  (J) 

C 

interest 

K 

EXEMPT 

EXEMPT 

iS   IOWA  ST  COPS  BONO  -  (J) 

C 

Interest 

K 

EXEMPT 

EXEMPT 

46   W.DES  MOINES  GO-BOND  -  (J) 

D 

In.erest 

L 

EXEMPT 

EXEMPT 

47   MILWAUKEE  GO-A  BOND  -  (J) 

C 

Interest 

K 

EXEMPT 

EXEMPT 

48   Wise  HSG  ECO-A  BOND  -  (J) 

C 

Interest 

K 

EXEMPT 

EXEMPT 

49   US  TST  NOTE  -  <J) 

C 

Interest 

K 

EXEMPT 

EXEMPT 

50   TAMPA  WTR  SWR  SYS  BOND  -  (J) 

B 

Interest 

J 

EXEMPT 

EXEMPT 

51   IOWA  ST  UNIV  S  T  BOND  -  (J) 

B 

Interest 

J 

EXEMPT 

EXEMPT 

52   ILAF  MUTUAL  FUND  -  (J) 

D 

Interest 

M 

EXEMPT 

EXEMPT 

53   DWJPN  MUTUAL  FUND  •  (J) 

A 

Interest 

J 

EXEMPT 

EXEMPT 

54   OUSVF  MUTUAL  FUND  -  (J) 

B 

Interest 

IC 

EXEMPT 

EXEMPT 

'  \rM?!%'^m  mh%^o'm.ooo    P3j6?8JiViiS8?ooo   mM'!io?.Pi'i%o.ooo  uhfki^iiw.ooo 

■'W^c^insit,,,  ml<m^'"to'nh>.m  ^?w,vi?:m.ooor^n?*''?SaSM:88o?88o    H=»,oo.ooito  ,250.000 

'  Kttf  cStraS)^"^'  am'iStie         eS?^!^"'"  """=  '^''^   S-ntrSfSi           T<.sh/Market 
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FZMANCXAL  DISCLOSURE  REPORT 


Naoe  of  Person  Reporting 
PRATT,    ROBERT   W. 


Date  of  Report 
01/04/97 


VII.  Page  4  INVESTMENTS  and 

and  dependenl  children.  See  pp 


TRUSTS  ~  income,  value,  transactioos  (Includes  those  of  spouse 
37-54  of  Instructions.) 


A.          B. 
Oocrlptlon  of  Assets 
(including  trust  assets) 

Indicate  Wtere  appltcabte,  otmer.of 
the  asset Tjv.usTIS  tli«.pa^eQBlet^cal 

Pteee  "(X)"  after  each. asset 
exempt  trca  prior  dtsclosure. 

"KnnS'fv' 

Transactions  during  reporting  period 

(t) 

(2) 

(1) 

(2) 

i|;. 

't^- 

If  not  exeaipt  fron  disclosure      | 

Day 

(3) 

<*> 

Gainl 

NONE   (No  rnortable 
transsitlonsS  ' 

SS   ALUMINUN  (»  /WERICA  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

S6   CHEVRON  CO*!P  -  (J> 

Dividend 

EXEMPT 

EXEMPT 

57   W  PONT  EI  OE  NEMOURS  t  CO  - 

Dividend 

EXEMPT 

EXEMPT 

58   EXXON  CORP  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

59   GENERAL  ELECTRIC  CO  -  (J> 

lividend 

EXEMPT 

EXEMPT 

60   INTERNATIONAL  PAPER  CO  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

61   NjNNESOTA  MINING  (  NFG  CO  - 

Dividend 

EXEMPT 

EXEMPT 

62   J  P  MORGAN  t  CO.  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

63   MOTOROLA  INC  •  (J) 

Dividend 

EXEMPT 

EXEMPT 

64   NOVELL  INC  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

65   PHILIP  MORRIS  CO  INC 

Dividend 

EXEMPT 

EXEMPT 

66   TEXACO  INC  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

67   USF  t  G  CORP 

Dividend 

^ 

EXEMPT 

EXEMPT 

68   UALGREEN  CO  -  (J) 

Dividend 

EXEMPT 

EXEMPT 

69  Rtygy  ^■^i*iu^'ii,sr""' 

EXEMPT 

EXEMPT 

^  MWrUIP""^  *""* 

Interest 

EXEMPT 

EXEMPT 

71   DUJPN  MUTUAL  FUND 

Dividend 

EXEMPT 

EXEMPT 

72   DUSVF  MUTUAL  FUND 

B 

Dividend 

EXEMPT 

EXEMPT 

'  |gSe-^!'8iffe5  l.1U?88iVtf8,ooo   mj6?8JiVilS8?ooo   ^^l?6??iof't?*noo,ooo  fiiill^?'lhSlH688?000 

^  l[!i.*cSt?^it03,   im?88,'?o^ng0,000   SJW, '?on?;888.000  ^I?4'>?S.SM:W8o    H=,100.001  to  »250,<«0 

'  )fSie"'cSf!'^)'=°*"  mC'ilfie         mif-"'  """  """'  S?eiltlS!?S           T<.sh/Harket 
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Home  of  Person  Reporting 
PRATT,    ROBERT  W. 


Date  of  Report 
01/04/97 


"VII.  Page  5  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Descrlptloo  of  Assets 
(IncludTns  trust  assets) 

Place  <"(X)»  after  eedi. asset 
exenipt  rroa  prior  disclosure. 

during 

"^sfSnS'fr 

Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

"it 

If  not  exempt  froB  disclosure             | 

Da/ 

C3) 

(4) 
fiafnl 

,(35Sjilfer 
'{flkl^lSn) 

MOHE       (No  rmrtable 
transaitions)  ' 

73       GVT  MUTUAL   FUND 

B 

Dividend 

EXEMPT 

EXEMPT 

74       TCORE  MUTUAL   FUND 

A 

Dividend 

EXEMPT 

EXEMPT 

75       TINGR  MUTUAL   FUND 

A 

Dividend 

EXEMPT 

EXEMPT 

76       SBC  CCM4UNICATI0NS 

A 

Dividend 

EXEMPT 

EXEMPT 

77      MINN  ST  HFA  A  BOND 

A 

Interest 

EXEMPT 

EXEMPT 

78       G.T.   GLOBAL  DEV  HtTTS  FD 

A 

Dividend 

EXEMPT 

EXEMPT 

79       TCI    SATELLITE  ENTMT  CL  A 

A 

Dividend 

EXEMPT 

EXEMPT 

80       AMES  LIFE   HOLDING 

A 

Dividend 

EXEMPT 

EXEMPT 

81       MCI   CAP   I   8.00X  OT   INC  PRF  A 

A 

Dividend 

EXEMPT 

EXEMPT 

82       US  WEST  FIN   1   7.96  (TOPRS) 

A 

Dividend 

EXEMPT 

EXEMPT 

83       SALOMON  DEP  S.08X  CU  PRF 

A 

Dividend 

EXEMPT 

EXEMPT 

84       DEAN  UITTER  DISCOVER  t  CO 

A 

Dividend 

EXEMPT 

EXEMPT 

8S       BEARS  STEARNS  7.88  CU  DEP  PF 

A 

Dividend 

EXEMPT 

EXEMPT 

86       MIDAMERICAN  ENERGY  CO 

A 

Dividend 

EXEMPT 

EXEMPT 

87       TELECOM   INC  A  LIBERTY  MED 

A 

Dividend 

EXEMPT 

EXEMPT 

88      Jl^pCOW   INC  SER  A  TCI 

A 

Dividend 

EXEMPT 

EXEMPT 

89       HUn    lOUA  CAP  TR  e.70X 

A 

Interest 

EXEMPT 

EXEMPT 

90       FHLHC  BOND 

B 

Interest 

EXEMPT 

EXEMPT 

'    {gle-^fe'BlflgXj      f»ll5?88)Vt§8,000         m?0?8Jl»?o»llE8?000       fe1?6S?io!°tS=t?^OO.OOfl      8^lfg«?hS«!688?0O0 

Mii.-'cSff^Ei.M,    il31l4?88i'{o^l!go.ooo   ei3Sc?8J,'?on?;8«8,ooo^iJI?6''?loS%r88(i%     •<=*k«'.o<»  " »25o.ooo 

'  KliTcSt!'^)''**'  mt'iStie             mir"  **"""''"  m?S!SS                 ^•*=?«'^'*"  .         . 
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Marae  of  Person  Reporting 
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VII.  Page  6  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Description  of  Assets 
(Includlns  trust  assets) 

forownertfTip  by  BeptodRt  cM  Id. 

Piece  ■(X)>  after  each, asset 
exeoipt  fro*  prior  disclosure. 

durlS 

Transections  during  reporting  period 

(1) 

(2) 

(2) 

ttroer, 
1^" 

If  not  exenpt  froa  disclo84jre     1| 

Day 

(J) 

Gatnl 

.buyer/seller 

NONE   (No  rmrtable 
transa£tTons)  ' 

91   SLNA  BOND 

Interest 

EXEMPT 

EXEMPT 

92   TCU/DU  EMERGING  NKTS  OPP 

Dividend 

EXEMPT 

EXEMPT 

93   SEARS  ROEBUCK  CO 

Interest 

EXEMPT 

EXEMPT 

9«   GENERAL  MOTORS 

livldend 

EXEMPT 

EXEMPT 

95   KANSAS  CITT  STHN 

Interest 

EXEMPT 

EXEMPT 

96   RJR  NABISCO  INC 

Interest 

EXEMPT 

EXEMPT 

97   PHILIP  MORRIS  COS 

Interest 

EXEMPT 

EXEMPT 

98   VIRGINIA  ELEC  PUR 

Interest 

EXEMPT 

EXEMPT 

99   CONS  EDISCN  CO 

Interest 

EXEMPT 

EXEMPT 

100   DEAN  WITTER  DISC 

Interest 

EXEMPT 

EXEMPT 

101   PUB  SVC  ELEC  GAS 

Interest 

EXEMPT 

EXEMPT 

102   SOUTHN  CALIF  ED 

Interest 

EXEMPT 

EXEMPT 

101   CHASE  HANHA  CORP 

Interest 

EXEMPT 

EXEMPT 

104   GEN  ELEC  CAP  NTN 

Interest 

EXEMPT 

EXEMPT 

105   UTD  TEL  CO 

Interest 

EXEMPT 

EXEMPT 

106   ASSOC  ESTATES 

Interest 

EXEMPT 

EXEMPT 

107   CONTINENTAL  BK  CO 

Interest 

EXEMPT 

EXEMPT 

108   ABBOTT  LABORATORIES 

Dividend 

EXEMPT 

EXEMPT 

'  \^Sn'.%rU]      mh%^o'm.m         ?i|?C?«J/?o*llE8?000   H3?0??idrtftHoO.OOO   8^lf?'lhSH?688?000  :i 

MiiS'tST?^it«5.    iim?88,Vll8o,ooo    S3So?8iiVi?;888,ooo^?*''?J.SM:886»      H=»ioo,ofli  to  »2so.ooo  j 

^  «i?cSt!'?g)'^=  a^C'iStie        ?SSJf~"  """  *"^>  eiS!fSf?S          T<«h/Harket 
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Name  of  Person  Reporting 
PRATT,    ROBERT   W. 


Date  of  Report 
01/04/97 


VII.  Page  7  INVESTMENTS  and  TRUSTS  -  income,  value,  transacUons  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


,Oe»frlptioo  of  Assets 
ttncludins  trust  assets) 

Indicate  where  apctlpable,  ouner  of 

Pl»ee^"(X)"  after  eadi, asset 
exempt  Iroa  prior  dTsclosure. 

iSwe 

Traraactions  during  reporting  period 

t1) 

(1) 

<2> 

IPO) 

^k 

If  not  exempt  froo  dfsctoswe            \ 

41 

bay 

(3) 

<4) 

.buyer/sktler 

NONE       (No  rwortable 
transaitfons)  ' 

109       BRISTOL  MYERS  SQUIBB  CO 

Dividend 

EXEMPT 

EXEMPT 

110       CHEVRON  CORP 

Dividend 

EXEMPT 

EXEMPT 

111       FRKIN  PR  IN  NAT  TR  SH  BEN 

Dividend 

EXEMPT 

EXEMPT 

112       H.J.   HEINZ  CO. 

Dividend 

EXEMPT 

EXEMPT 

113       HONE  DEPOT    INC 

Dividend 

EXEMPT 

EXEMPT 

114       INTEL  CORP 

Dividend 

EXEMPT 

EXEMPT 

115       INTL  BUSINESS  NACHINES  CORP 

Dividend 

EXEMPT 

EXEMPT 

116       JOMNSON  (  JOHNSON 

Dividend 

EXEMPT 

EXEMPT 

117       NERCX  L  CO 

Dividend 

EXEMPT 

EXEMPT 

lis       NICROSOFT  CORP 

Dividend 

EXEMPT 

EXEMPT 

119       NOTOROLA   INC 

Dividend 

EXEMPT 

EXEMPT 

120       PEPSICO   INC  NC 

Dividend 

EXEMPT 

EXEMPT 

121       PHILIP  NORRIS  CO  INC 

Dividend 

EXEMPT 

EXEMPT 

122       SEARS  ROEBUCK  I  CO 

Dividend 

EXEMPT 

EXEMPT 

123       TEXACO  INC 

Dividend 

EXEMPT 

EXEMPT 

124       UAL  MART  STORES   INC 

Dividend 

EXEMPT 

EXEMPT 

12S       FNNA  BONO 

Interest 

EXEMPT 

EXEMPT 

126       NTS  ELEC  t  GAS  BOND 

Interest 

EXEMPT 

EXEMPT 

'  }gS?^f?'8iWj    lsHj?88i»[o't!8.ooo      m?6?8JiViiS8?ooo     e3y?Jo?%?t?%.ooo    831f?'?hSl1^688?ooo 

MSJi!*cSf??i«o3,    iim?88iVll8o.ooo   g33g6?8JiVI?;888,ooo  t-^l?t'^A.SM:886?88o     h-sioo.ooi  to  saso.ooo   ; 

'  yii^cS!!*^)'"**'  8^"i»ie              55?glf^' """ '"'^' §^6n?2?!SS                 T^.sh/M.rk«t 
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FIMAMCIAL  DISCLOSURE  REPORT 


Nane  of  Person  Reporting 
PRATT,    ROBERT   W. 


Date  of  Report 
01/04/97 


VII.  Page  8  INVESTMENTS  and  TRUSTS  -  income,  value,  transacdons  Ondudes  those  of  spouse 

and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.                           B. 
,Oe«crlot(«<)  of  Astetf  ^ 
<tncluains  trust  Msett) 

Indicate  Wwre  applicable,  owner, of, 
the  as«ei  Iw.ufTre  the.  pafeoOietical 

Place. "tX)"  after  aach. asset 
exeniit  fron  prior  oTsclosure. 

during 

Crossyatue 

Transactions  during  reporting  period 

CD 

(2) 

(1) 

m 

(2) 

If  not  exempt  froa  disclosure             | 

Da/ 

(3) 

<4) 

^ilrtr 
(If  pr'^te 
trahsaction) 

NONE       (No  reportable 
tranaaitlons)   ' 

127       SEARS  ROEBUCK  CO 

Interest 

EXEMPT 

EXEMPT 

128       PAC  GAS  t  ELEC  CO 

Interest 

EXEMPT 

EXEMPT 

129       PAC  TEL  t  TELEG 

Interest 

EXEMPT 

EXEMPT 

130       TRAVELERS   INC 

Interest 

EXEMPT 

EXEMPT 

"'  whsm\imxmt,u,  BELOW 

132       SS  NONET  MARKET   FUNDS 

Interest 

EXEMPT 

EXEMPT 

'"  -Mif "swr  "^  "■»"" 

Dividend 

EXEMPT 

EXEMPT 

'^  jsmn'^m  s^iv. 

Dividend 

EXEMPT 

EXEMPT 

135       CENTURY  HILLCRESTE  APT    INV 

Oistribu 

EXEMPT 

EXEMPT 

'^  wmsr^irn'm  ■  list  belo 

1 

137       ALLIANCE  QUASAR   FUND    INC  CL 

A 

Dividend 

J 

T 

EXEMPT 

EXEMPT 

138 

139 

UO 

141 

142 

143 

144 

'  ISSe"!if!''Bi%5    t31s?88,Vlfg,ooo      m?6?8Ji*?o»lirooo     Ha?6??iol°tft??8oo.ooo    83lfflhS«^a88?Doo 

MiU"'cS?^itD3,      iim?88l°to'l!8o,000      §3iSe?8Jl'?on?;888,000^^?i°$JaSM:886?88o          •<=»tOO,001  t,  «50.0<,0 

'    «ire5f!^j'=~^=    9JS§gt'iJfie                       U^Vr""  """  """"  £iS!TSfS5                            T<..h/N.rket 
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FXKANCZAL  OZSCLOSURE  REPORT 


Naae  of  Person  Reporting 
PRATT,    ROBERT  W. 


Date  of  tcport 
01/04/97 


Vm.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report.) 

Part   III   SON-INVESTMENT   INCOME 

The  Robert  W.    Pratt  Law  Office   furnishes   legal   services  primarily  In  the 

areas  of  workman's  compensation  and  social   security  benefit  claims. 
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FINANCIAL  DISCLOSURE  REPORT 


Htmt  of  Person  Reporting 
PRATT,     ROBERT    W. 


Date  of  Report 
01/04/97 


IX.  CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


X^.y/^^^A^ 


Date  Z-^^'fy 


Signature 

NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104) . 


FILING  INSTRUCTIONS: 

Hail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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ou    1  uc    1  ;j  •  ou 


nuocAi  riuiii  lmw  urriot 


i-HA  MU.   sibiibb^lb  p.  02 

FINANCIAL  STATEMENT 
NET  WORTH 


Robert  W.    &  Rosemary  Pratt 

Provide  a  complete,  current  rmancial  net  worth  lUtement  which  icemizei  in  detail 
all  assets  (including  bank  accounts,  real  esute,  securities,  trusts,  invessnents,  and  other  financial 
holdings)  all  Uabilides  (including  debts,  mortgages,  loans,  and  other  financial  obtigatioiu)  of ' 
yourself,  your  spouse,  and  other  immediate  memben  of  your  household. 

December  31,   1996 


ASSETS 

UABIUnES 

Cuk  oo  Iun4  Md  is  bull 

.|58 

3  OOC 

Ke<M  p<yiblc  (a  bmb-MCur^ 

VS.  Co**mn<«  Mcurio'ci-add 
•dmtiil* 

1 

9   619 

Neia  pqrtbk  Is  buifa-anMcia^ 

Liiud  Mcaribci-tild  ichaduh 

94 

4    792 

Ne<o  p<y*bk  (a  niaiira 

UiUutcd  t4Cwiti«<-«M  fcUAiU 

Hole*  piyibtc  lo  oOtta 

Acceiuiu  mi  ne-^i  noivtbU: 

Auounu  tndbilbdiM 

7 

000 

^<  bom  rtluivu  tnd  fricodi 

Unpitd  inuiM  U 

Oiha  Bipud  lu  ud  iaiuwt 

Doub«il 

it«4l  tftait  aan(i|u  pqrsblc-add 
idMdiiU 

Homestead 

225 

000 

•fell 

Xul  ouk  oon|>ftt  ncuvtbU 

OOxi  Ml*-<bauia: 

AatM  K>i  eltwr  ftnoail  fvtfiuif 

52 

500 

Cub  vtlia-Gft  innnne* 

97 

107 

Otita  u>«it-iU3uj*: 

Vested   Interest   in  Retirement 

Ian 

A99 

609 

. 

Individual  Retirement  Account 

25 

574 

Individual  Retirement  Account ( 

) 

3 

029 

7 

000 

Equity   In  Law  Practice 

149 

000 

NaWoftt 

2 

598 

230 

Total  AutU                        - 

2 

605 

230 

Te<il  BabiSdM  ini  HC  •wth 

2 

605 

230 

CON-nNCt>T  UABILmES 

CCNXXAL  XNTOSMATION 

1 

Af  udenw,  ooaiia  or  fuiulgr 

NON 

An  uqr  MMli  pl«dC*d}  (AditdMd- 
«bj     NO 

Oa  IfiMi  or  eoafext 

NON 

An  )««  Madurt  i)  aay  okii  cr  kcil 

„T-«niT    NO 

U(iiailmi 

NOK 

Prantwa  tat  Tmimi  beem*  Ttt 

N0> 

Oiha  tpccUltftbt 

N0^ 

jr.^   lu  3f  ii'tra  rr«  ail  in  aw*tT-lW1 


5152837085  TO  915152B0149B    P.B2 


SMITH  BARNEY  INC 


MR  ROBERT  W  PRATT  ACF 
KATHLBE*'  PRATT  O/ZA/DGKA 
4411  467B 
DBS  N0I.VS8  ZA  S0310-3741 


ACCOOMT  POSITIOttS 
AS  OF  01/02/97 


PAGE  1 


ACCOOMT:  4«l-16980-l-2*-008 
rC:  MXCaABL  CHBMCBAR 


flcMnzn    ■sM/CDSzr      namzTT  rasatzPTzaa  pkicb       Munax  vauib 

20,000     <il2a33n50CO     RRira-TnT-a  l  SSBMOn  98.097  119,619.40 

0000  OB/lS/1997 


TOTAL  ACCOOMT  VALDB 


19,619.40 


•  WLUE  ooe::  NOT  MCLUOE  uwncED  aecunra. 

rMMonwLTOtanMOMCvBeD/tTvo(nmauaTiM)oaeiN(nieniceOR«rB«BxvauRtMmiM»cvN&c 
snoBotr.  TWBifowwiowaooauFON'nciMmeTwmjeopYouw  icca»irimtrTmaoKaFmMmt»Mamm»ma 
to  D«ty  Hw«cr  nJucniKnoN. 
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QoaefiT  (a/  r  flosbmn^  ffiATf  -  O^anj  W-n^^ 


SBCdRITY 
NT  ST  BOHR  BD  BE  5650 
MB  IMVT  FIN  E  BB  4750 
DBTTIOZT  NATBR  BE  00000 
DBS  MOZKBS  GO  BB  4800 
CHZCAOO  NPHA  3500 
BI  HSO  FIN  DEV  A  6550 
ND  DEFT  HS6-A  BB  4300 
0. DETROIT  RBS  BE  4800 
ST  UMIV  lA  REVS  5250 
STATE  TJNIV  lA  REV  6100 
VBIiB  6770 

OHIO  BLDG  AD  BE   4200 
IOWA  FIN  ADTH  REV  3700 

COHA  DIN  ADTH  REV  3900 
COMA  FIN  ADTH  REV  4100 
SZ  8T  CLG  liN  BDSOOOOO 
JIKE  00  DIST  A  BBOOOOOO 
IINTERSBT  GO  EOO  7600 
fiAHD  FORKS  PSO-B  4300 
lA  ST  TRANS  RV  A  3900 
JNIV  HTHRN  lA  RVS  4200 
'A  FIN  AOTE-A  BE  4250 
lA  HON  EIiEC  ADTH  4500 
lABH  PP6S  PJ  2  BB  437S 
OnV  HTBRH  lONA  00000 
OLK  aiTY  GO   BE  4500 

iQuc  airy  go     be  sooo 

•ALSSTINB  IDC     3850 
OHA  FIN  ADTH  REV  4000 


OPN   PRICB 

03DB01  N/O7104  5/8? 

OOSPOl  N/O7100? 
*00JIi01  N/O  785  1/8? 

02JN01  N/O7101  1/4? 
•OlJNOl  N/O  7967 

OIJLRG  N/O71047 

OOJIiOl  N/O  799  1/4? 

01DB13  N/O7100  7/8? 

gejLRQ  N/O7102  1/4? 
*00SP01  N/O7103  1/8? 
*0OJNO9  N/O7100  1/8? 

OOAPOl  N/O  ?99  1/a? 

98MyRO  N/O  799  7/8? 


RPPSS  NDCLR-1  BE 
lOKA  FIN  ADTH  REV 
XOMA  FIN  ADTH  REV 
lOMA  COP  BB 
3RAZ0S  H6HR  BD  BE 
4A  8T  HFA  SER  27 
PBNN  HDA  FG  lA  BE 
lOMA  ST  COPS  BB 
t.DBS  MOINBS  GO-B 
ULNADKBE  GO-A  BB 

<isc  hso  bco-a  bb 
is  tsy  note 
:ampa  ntr  smr  sys 

tOHA  ST  DNIV  S  T 


4750 
4100 
4200 
4650 
4950 
4200 
4350 
4450 
4200 
5000 
4700 
6750 

0000 
3600 


99MYRO 

OlMYRG 

OOADRG 

OODB 

97aNRG 

01APR6 

97JIiRa 

97JIiRG 

02JL01 

OOJARG 

OOJLOl 

98JIiRO 

98JN01 

OlJNOl 

97APRa 

99(nRa 

99JL01 
OOMYRG 
OlMYRG 
99JIi01 
98JN01 
99DBRG 
OOJLOl 
9801.01 
99JlIRa 
OlOCOl 
99NV01 
97Hy31- 
970CRG 
*98JLRa 


N/O  ?99  5/8? 
N/O  798  3/4? 
N/O  784  1/2? 
N/O  ?83  1/27 
N/O7101  5/8? 
N/O7100  1/8? 
N/O7100  1/8? 
N/O7100  3/8? 
N/O  799? 
N/O  ?99  7/8? 
N/O  ?98  7/8? 
N/O  794  1/47 
N/O7101? 
N/07102  3/6? 
N/O  ?»9  1/27 
N/O  798? 


N/07100 
N/O  798 
N/O  797 
N/O7100 
N/07100 
N/O  ?99 
N/O  799 
N/O7100 
N/O7100 
N/O7101 
N/O7100 
•N/O7100 
N/O  797 
N/O  799 


7/8? 
1/8? 
1/47 
3/4? 
3/4? 
1/8? 
S/8? 
1/2? 
1/8? 
5/8? 
5/8? 
3/8? 
1/8? 
3/4? 


DNITS 

25,000 

10,000 

10,000 

10,000 

10,000 

5,000 

5,000 

25,000 

5,000 

10,000 

30,000 

5,000 

5,000 

5,000 
10,000 
10,000 
10,000 
25,000 
15,000 
25,000 
25,000 
30,000 
10,000 
10,000 
10,000 
25,000 
10,000 
15,000 
10,000 

25,000 
10,000 
35,000 
10,000 
25,000 
20,000 
30,000 
25,000 
50,000 
30,000 
30,000 
25,000 
10,000 
10,000 


MRT  VALOB 

26156 

10000 

8512 

10125 

9600 

5200 

4962 

25218 

5112 

10312 

30037 

4975 

4993 

4981 

9875 

8450 

8350 
25406 
15018 
25031 
25093 
29700 

9987 

9887 

9425 
25250 
10237 
14925 

9600 

25218 

9812 

34037 

10075 

25187 

19825 

29887 

25125 

S0062 

30487 

30187 

25093 

9712 

9975 

131.  ^fHS- 


COST 

25002 

10069 

8244 

10108 

9421 

5052 

5000 

25000 

5147 

10306 

30252 

5002 

5000 

5000 
10000 

8469 

6890 
25029 
15001 
25051 
25002 
30407 
10002 
10002 

9046 
24998 

9999 
14928 

9376 

24868 
10002 
34635 
10102 
25002 
20002 
30002 
25002 
49526 
29999 
30000 
25043 
9408 
9883 


SYMBOL 

AH558 

AJ007 

AL450 

ar491 

CK415 

07516 

DJ446 

DK676 

DZ292 

DZ322 

GNHSl 

JM926 

JT044 

JT079 
JT085 
JX366 
K&979 
KB52S 
KFS47 
KH467 
LC22e 
LC730 
LD197 
LD263 
LS8S8 
IiX026 
LZ042 
LZ378 
NC223 

HD290~ 

ND564 

ND833 

IIK961 

QD731 

QT715 

00513 

RA950 

RA965 

RB777 

HD177 

TRA28 

88370 

885FV 
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(loaBfir  W   !  (Ic^tmfi^f^y  9mT  -  ^pgcr/M- Accoi^aJT 


C.COBTODZAL  POSITIONS 

KARQINBD/ 

OAiB  REHO  vn/^aa    synbl 

MGB  PLAN  NR   DIV  BB 

PRICE 

VALUE      POLICr  i 

12/31    129,500.070  ILAP 

501034177 

1. 

00 

129,500, 

.07 

1/02         500      ONJTB 

096370149     1 

e. 

03 

4,015. 

.00 

1/02      2,005     DNSVF 

101165345     1 

10. 

28 

20,611. 

.40 

O.CASH          POS  1  OF  14 

1/02/97 

0 . 00    T/D 

0.00 

S/D      59, 

,371. OC 

1 

^acT 

0.00   CSH 

SBCORITY 

OPN 

PRICE 

UNITS 

MKT 

'  VALUE 

COST    SYMBOL 

AUMIKUM  CO  AMERICA 

3* 

65  1/a 

47 

3060 

2574#  AA 

CHRVROK  OORP 

B 

65  7/e 

48 

3162 

2586#  CHV 

DO  FONT  BI  DB  BEMOOSS  6  CO 

A 

95  1/2 

34 

3247 

2578«  DD 

BZZOH  CORP 

A 

98  3/8 

32 

3148 

26259  ZON 

OBHBRAL  ELECTRIC  CO 

B 

97  5/8 

34 

3319 

2616«  GE 

ZBTRRNATIOBAL  PAPER  CO 

S 

41  3/4 

64 

2672 

2623#  IP 

MXHBBSOTIi  HlSJm   fc  MFQ  CO 

3* 

86  1/4 

39 

3363 

2603«  HMM 

J  P  MORGAN  &  CO 

N 

96  7/8 

31 

3003 

2532«  JPM 

JOTOROIA  INC 

3* 

59  7/8 

100 

5987 

53374  NOT 

SQfVBLL  INC 

A 

9  3/4 

400 

3900 

5172#  BOVL 

7SILZP  MORRIS  00  INC 

B 

111  1/2 

27 

3010 

25S7«  NO 

rSZACO  INC 

B 

99  5/8 

32 

3188 

2613#  TX 

ISP  &  0  CORP 

B 

20  7/8 

450 

9393 

7112t  FO 

nLGRBEN  CO 

3* 

39  5/a 

225 

8915 

7056«  ma 

3ii,i'13' 

43-594    97-7 
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l^etRT  VJ  Pq/^t1  '  ge7i£^/MeAjr 


C.CDSTODIAL  POSITIONS 
DAIB  RENO     QTY/YIiO     SYHBL  VtSU  PLAN  BR 


DIV  BE 


1/02 
1/02 
1/02 
1/02 
1/02 
1/02 
0.C31SH 


60,945 
1,000     DNJPir 
2,506      DWSVF 
1,222      GVT 

204      TCORE 
1,300      TINQR 
P06  1  OF  55 
642.50CR  T/D 
SBCnUITY 
SBC  COMMUmCSVTIONS 
MINN  ST  BPA  A  BB   7700 


320  ACTIVE  ASSETS  MOHBY  TRD8T 


0963S9701    1 

101165043    1 

067034369     1 

062423129     1 

056307487  .   1 

1/02/97 

642.50CR  S/D, 

OPN   PRICE 

tf    52  5/6 

OlJAOl  N/O7103  1/27 


PRICB 
1.00 
a.  03 

10.28 
8. 25 

15.50 

11.13 


VALUE 
60,945.32 

6,030.00 
25,761.68 
10,081.50 

3,162.00 
14,469.00 


POLIOr  « 


G.T. GLOBAL  DEV  MKTS  FD  INC  A 
TCI  SATELLITE  ENTMT  CL  A  N/O 
AMER  LIFE  HOLDING  2.16  CO  PFD  K/0 
MCI  CAP  I  8.00  «  QT  INC  FRF  A  N/O 
US  NEST  FIN  1  7.96  (TOPRS)  N/O 
SALOMON  OBP  8.08V  CD  PRF  SER  D  N/O 
DBAN  HITTER  DISCOVER  &  CO  N/O 
BEAR  STEARNS  7.88Ca  DSP  PF  B  N/O 
TELECOM  INC  A  LIBERTY  MED  GRP  N/O 
MIDAMERICAN  EMERSY  HLDGS  CO    N/O 

400  6K  NATL 
TELE  CCHN  INC  SER  A  TCI  GROUP   3*    13  3/8 
BOtllT  lONA  CAP  TO  8.70%  TOPRS  N/O   2S  5/8 
FHIMC  7000  *03JL084'N/O  ?99  5/8? 

SU1A  6025  *01JA17  N/O  799  7/8? 

TCN/OW  EMERGING  MKTS  OPP       N/O   11  1/8 
SEARS  ROBBUCK  CO  9250  *98AP15-^A-  7103  3/4? 
GENERAL  MOTORS     7625   97FB15-fA-  7100  1/6? 
KANSAS  CITY  6THN  5750   9SJL0e  N/O  ?98  7/87 


602,164.00  MKT 

UNITS  MKT  VALUE 

150  7893 

10,000  10350 

11  3/8        500  5667 

9  7/6         25  246 

25  3/4         200  5150 

25  1/6        200  5025 

24  5/8        400  9850 

24  5/8        200  4925 
66  1/4         100  6625 

25  1/4         200  5050 

26  1/2        200  5700 
IS  S/8           0  6250< 

250  3343 

400  10250 

25,000  24906 

25,000  24968 

500  5562 

10,000  10375 

20,000  20025 

5,000  '    4943 


RJR  NABISCO  INC  8300 
PHILIP  MORRIS  COS  7625 
VIRGINIA  BLEC  PNR  6250 


6250 
6250 
6000 
5450 


CONS  EDISON  CO 
DBAN  NIITER  DISC 
PUB  SVC  ELEC  GAS 
80UTBN  CALIF  ED 
CBASB  MANHA  CORP 
GEN  ELEC  CAP  MTN 
UTD  TBL  00 
ASSOC  ESTATES 
CONTINENTAL  BK  CD  8300 
ABBOTT  LABORATORIES 


99APRO  N/O7101  7/87 

OaMYlS  A   7102  5/87 

98AURG  N/07100  1/6? 

98AFRG  N/O7100? 

OOMm.5  A    799? 

OOHVRG-A-   798  1/8? 

98JNRa  N/O  798  7/6? 
8800  *00FB01  N/07100  1/6? 
8100  99JARG  N/O?l03  3/4? 
6625  *02OCRG  N/O  798  1/2? 
8375   OOAPRO  N/O7104  1/8? 

98JL03  N/O71007 

•t-4*    SO  3/8 


BRISTOL  MYERS  SQUIBB  CO         4*   107  1/8 
CHEVRON  OORP  B     68  7/8 

?RXLN  PRIN  MAT  TR  6H  BEN  INT   N/O   6  1/4 


10,000 

30,000 

15,000 

10,000 

10,000 

15,000 

10,000 

20,000 

10,000 

5,000 

10,000 
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/?oge/?7  OJ.  PftAll'^tTlfimEt^T 
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5* 
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B 

81  S/8 
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SMITH  BARNEY  INC  PAGE   1 


ACCOUNT  POSITIONS 
AS  OP  01/02/97 

•••robert  w.  pratt  accooht:  461-62578-1-4-008 

smith  barnst  inc  ira  custodian  fc:  nichaei.  chenchar 

4411  46 ;h  street 

DES  HOIKSS  lA  50310-3741 


gCANTZZT      8XX/CDSZP        SECnrnXTT  DBSOtZPTZOK  PRICE  MAXKBT  VAUJE 

439  ■BOC  Sa  MOKSY  FDMDS  CMB  WRT  CL  A  1.000  $439*47 

.12  ACCKDBO  DIVIOIim 

6,000      1B6991960000     cnTOIOr  HZUCMCSTB  APT  I«V  LP 
TWUnAcnOd  date  09/30/88 

817  mrCZ  mm  ncLAKD  caiPIXAL  OROIRB  FO  19.070  $1S,696.15 

CL  A 

4  SL  SSUtCT  AOVXaORS  PUT  mO  2304. 590  $9,538.36 


TOTAL  ACCOONT  VALOB  25,573.98 


•  VWLUe  DOCS  NOT  MCLUOe  UNPNCB)  SGCURnCB. 

Tt<wowtt^TBN«ea«o  wowDBiArTOUWHBauEW/iHDDoaMOTHgucEOHiUi  rwm.vouRfnwwwf  ■C.CUHOIg* 
twTCMPir.  THBiiPonM<maNaaMB>uraNTHEiMncr¥UJEOFTajR/iccaiJHrwaFT)cciJOKOFBU««Mwo««^^ 
lOONLYiMh^Er  nucrtMnoN. 
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SMITH  BARNEY  INC  PAGE   1 


Accooirr  positions 

AS  OF  01/02/97 

•••ROSE  IfKKZ  PRATT  ACCOOMTt    461-62577-1-5-008 

BMITB  BJiRNST   IMC   XRA  COSTOOIAIf  FCt    KICBAEL  CHBHCBAR 

4411    A€'rH   ST. 
DBS  II0X:;ES   IA  50310-3741 


gCMISZTT      SIX/CDSXr        SICOUTS  OBSCRXKZOW  ntZCK  MAanr  VALOS 

126      01S77K107000      ALLIAHCB  QOASMl  FUMD   IMC  CL  A  23.930  $3,028.79 

TOTAL  ACCOONT  VALUE  3,028.79 


*  VMUB  OOCv  NOT  MCLUOe  IMnCED  •suncB. 

Iltt  MVW^TOI  •  isa  FKNBB  AT  VOUR  fBX0T  MO  ClOeB  NOT  IVUCE  OR  CUPBVOE  YOW  IMm  BN««r  9^ 

•nOBMBfT.  TXWKiW<WI0N«»>BB>WOWTHillWlgTWUK0FYOUR  AOOOUWTAiOf  TtgaOMOPW  ■^■WWmBCT 

TO  MLv  MKRKT  njucnwnoNi 


*•  TOTiflL  PfiCE.aS 
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III.   (SNERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Beuc 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  dis2ulv2uitaged. "   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

I  have  always  participated  in  the  Iowa  State  Bar 
Association  Volunteer  Lawyer  Project  and  received  from  that 
project  its  first  "Lawyer  of  the  Year  Award"  in  1983  in 
appreciation  for  extraordinary  service  in  the  cause  of 
equal  access  to  justice  for  the  poor.   The  following  year  I 
was  nominated  by  the  Iowa  State  Bar  Association  to  receive 
the  American  Bar  Association's  first  annual  Pro  Bono 
Publico  Award  in  recognition  of  my  services  to  the 
disadvantaged  in  Iowa.   I've  also  represented  prisoners 
before  the  federal  courts,  including  winning  and  appealing, 
without  fee,  a  prisoner  case  to  the  United  States  Court  of 
Appeals  for  the  Eighth  Circuit.   See  Burain  v.  Nix.  899 
F.2d  733  (8th  Cir.  1990).   I  have  devoted  all  of  my 
practice  to  the  problems  of  the  low  income  and  working 
class  people  of  Iowa.   I  have  also  taken  significemt 
referrals  from  the  Polk  County  Legal  Aid  Society,  in 
addition  to  being  appointed  by  the  United  States  District 
Court.   I  have  averaged  at  least  100  hours  a  year  towards 
this  obligation. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a 
judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.   Do  you  currently  belong,  or  have  you  belonged, 
to  any  orgainization  which  discriminates  —  through  either 
formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?   If  so,  list,  with 
dates  of  membership.   What  you  have  done  to  try  to  change 
these  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  ceuididates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  judicial  selection  process,  frcm 
beginning  to  end  (including  the  circumstances  which  led  to 
yoor  nomination  and  intejrviews  in  which  you  participated) . 
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No,  there  is  no  selection  commission.   I  have  been 
recommended  for  nomination  by  United  States  Senator  Tom 
Harkin.   I  have  been  interviewed  and  investigated  by 
representatives  of  the  United  States  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  and  the  American  Bar 
Association's  Steinding  Committee  on  the  Federal  Judiciary. 

4.  Has  emyone  Involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case, 
legad.  issue  or  question  in  a  manner  that  could  reasonably 
be  Interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  Increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  populctr  and  academic  criticism 
that  2Llleges  that  the  judicial  brzmch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of 
government . 

Some  of  the  characteristics  of  this  "judicicil  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  eiiq>loy  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of 
far-reaching  orders  extending  to  broad  classes  of 
individual s ; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  emd  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness ;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

My  view  of  "judicial  activism"  is  best  captured  by  the 
Chief  Judge  of  the  United  States  Court  of  Appeals  for  the 
Eighth  Circuit.   Chief  Judge  Richard  Arnold,  in  a  concurring 
opinion  denying  rehearing  en  banc  in  a  case  entitled  United 
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states  V.  Samuels.  811  F.2d  1298  (8th  Cir.  1987),  described 
the  role  of  the  judici£u:y  as  that  of  the  "passive  branch  of 
government . "   Judge  Arnold  commented  that  it  is  not  the 
role  of  the  judiciary  to  sally  forth  to  look  for  problems 
to  solve.   Rather  it  is  the  duty  of  the  judiciary  to  wait 
for  problems  to  come  to  it  before  acting.   The  judiciary  is 
the  passive  branch  of  government  and  should  remain  so. 
Activism  in  the  sense  of  the  Court  looking  for  problems  to 
solve  ignores  the  role  of  the  other  two  branches  and 
substitutes  itself  as  a  super  legislature  when  it  should  be 
confining  its  limited  resources  to  solving  the  problem  that 
the  peurties  have  placed  in  front  of  the  judge.   A  court's 
primary  duty  is  to  apply  the  doctrine  of  stare  decisis  amd 
to  follow  precedent  from  the  United  States  Supreme  Court. 
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I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used). 

Margaret  Mary  Morrow 

Address:    List  current  place  of  residence  and  office  address(es). 

Office: 

Arnold  &  Porter 

777  South  Figueroa  Street,  44th  Floor 

Los  Angeles,  California  90017-2513 


Date  and  place  of  birth. 

October  29,  1950 
Columbus,  Nebraska 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).   List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married. 


Paul  Boland 

Judge,  Los  Angeles  Superior  Court 

111  North  Hill  Street 

Los  Angeles,  California  90012 

Education:   List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 


Bryn  Mawr  CoUege  1968-1971 


University  of  Southern 
California  1970 

Harvard  Uw  School  1971-1974 


A.B.  magna  cum  laude  with  honors  in 

history 

Degree  awarded:  5/71 

Summer  school  only 

J.D.  cum  laude 
Degree  awarded:  5/74 
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Employment  Record:    List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Employment: 

May  1971-August  1971: 

Union  Bank 

225  S.  Lake  Street 

Pasadena,  California 

Summer  Employment: 
Account  Analyst  Clerk 

May  1972-Augiist  1972: 

Police  Foundation 

1001  Twenty-Second  Street  N.W. 

Suite  200 

Washington,  D.C.  20037 

Simi  Valley  Community  Safety  Agency 

3200  Cochran  Street 

Simi  Valley,  California  93065 

Police  Foundation  Summer  Intern,  placed  as  a 

Legal  Assistant  at  Simi  Valley  Community  Safety  Agency 


FaU  1972: 


Police  Foundation 

1001  Twenty-Second  Street  N.W. 

Suite  200 

Washington,  D.C.  20037 

Legal  Research  Assistant,  Project  on  Police  Diversion  of  Drug 
Offenders 
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May  1973-August  1973: 

Kadison,  Pfaelzer,  Woodard,  Quinn  &  Rossi 
(Dissolved) 

Finn's  Last  Address: 

707  Wilshire  Blvd.,  40th  Fir. 

Los  Angeles,  California  90017 

Summer  Associate 
August  1974  -  July  1987: 


Kadison,  Pfaelzer,  Woodard,  Quinn  &  Rossi 
(Dissolved) 

Finn's  Last  Address: 

707  Wilshire  Blvd.,  40th  Fir. 

Los  Angeles,  California  90017 

Associate: 
Partner: 

1974-1979 
1980-1987 

July  1987  -  October  1996: 

Quinn,  Kully  and  Morrow 
(Merged  into  Arnold  &  Porter) 
Finn's  Last  Address: 

520  South  Grand  Avenue,  8th  Floor 

Los  Angeles,  California  90071 

Shareholder:    1987-1996 

October  1996  -  Present: 

Arnold  &  Porter 

777  South  Figueroa  Street,  44th  Floor 

Los  Angeles,  California  90017-2513 

Partner:    1996-Present 

Investment  Partnership; 

Kadison,  Pfaelzer,  Woodard,  Quinn  &  Rossi  1981  Investment  Partnership 
(passive  California  investment  partnership) 

General  Partner  of  a  Limited  Partner:     1981 -present 
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Nnn-Profit  Boards: 

Ninth  Circuit  Historical  Society 

Director:  1995-present 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 

8.  Honors  and  Awards:   List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Shattuck-Price  Memorial  Award:  February  1997  (awarded  annually  by  the  Los 
Angeles  County  Bar  Association  to  a  lawyer  who  has  shown  outstanding  dedication  to 
the  improvement  of  the  legal  profession  and  the  administration  of  justice) 

Honorary  inns  Doctor  from  Southwestern  University  gghppl  of  Law:  May  1996 

Bernard  E^  Witkin  Amicus  Curiae  Award:  January  1995  (awarded  annually  by  the 
California  Judicial  Council  to  individuals  who  are  not  members  of  the  judiciary  but 
who  have  made  a  significant  contribution  to  the  California  courts) 

Ernestine  Stahlhut  Award:  October  1994  (given  annually  by  the  Women  Lawyers' 
Association  of  Los  Angeles  to  a  distinguished  woman  lawyer) 

California  Association  of  Court- Appointed  Special  Advocates  1994  President's 
Award:  September  1994  (in  recognition  of  service  on  behalf  of -abused,  neglected  and 
dependent  children) 

Pro  Bono  Advocacy  Award:  1992  (given  by  the  Western  Center  on  Law  and  Poverty 
for  work  in  connection  with  the  adoption  and  implementation  of  the  Los  Angeles 
County  Bar  Association's  Pro  Bono  Policy) 

Maynard  Toll  Award:  1990  (given  annually  by  the  Legal  Aid  Foundation  of  Los 
Angeles  to  a  lawyer  who  has  made  a  significant  contribution  to  legal  services  for  the 
poor). 

Daniel  O'Connell  Award:  1989  (given  annually  by  the  Irish  American  Bar  Association 
to  a  distinguished  lawyer  of  Irish  descent) 

Los  Angeles  County  Commission  for  Women  Certificate  of  Appreciation:  1988 
(honoring  my  work  in  establishing  the  Los  Angeles  County  Bar  Association 
Barristers'  EVomestic  Violence  Counselling  Project) 
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In  November  1994,  I  was  listed  as  one  of  the  top  twenty  lawyers  in  Los  Angeles  by 
California  Law  Business,  a  weekly  publication  of  the  Lqs  Angeles  Daily  Journal. 

In  February  1995,  and  again  in  February  1996,  I  was  included  in  the  Lqs  Angeles 
Business  Journal's  "Law  Who's  Who,"  a  list  of  one  hundred  outstanding  Los  Angeles 
business  attorneys. 

I  am  listed  in  the  1997-98  edition  of  Best  Lawyers  in  America  (Los  Angeles/Business 
Litigation). 

In  addition  to  these  honors,  the  Los  Angeles  County  Bar  Association  Barristers' 
Section  placed  first  in  the  American  Bar  Association  Young  Lawyers'  Division's 
rYLD"')  Award  of  Achievement  competition  for  overall  programming  in  the  large 
bar  division  the  year  I  was  President.   That  same  year,  the  YLD  selected  the 
Domestic  Violence  Counselling  Project  as  the  outstanding  public  service  project  in  the 
nation. 

In  August  1994,  the  State  Bar  of  California  received  the  American  Bar  Association's 
El.  Smythe  Gambrell  Professionalism  Award  for  its  client  relations  program.   This 
project  was  a  major  priority  of  my  presidency,  and  all  phases  of  the  work  for  which 
the  bar  received  the  award  were  initiated  during  my  term  and  with  my  active 
involvement. 

I  have  been  listed  in  Outstanding  Young  Women  of  America,  1982,  and  Who's  Who 
in  American  Law.   In  March  1993,  I  was  honored  by  Bryn  Mawr  College  for  my 
election  as  the  first  female  President  of  the  State  Bar  of  California  during  a  college- 
sponsored  Conference  on  Women  in  Law. 

Bar  Associations:   List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

From  October  1993  to  September  1994,  I  served  as  President  of  the  State  Bar  of 
California.   I  was  the  first  woman  to  hold  this  position  in  the  67  year  history  of  the 
organization.   Before  being  elected  President,  I  served  a  three-year  term  on  the  State 
Bar  Board  of  Governors  from  September  1990  to  October  1993.   I  was  a  Vice 
President  of  the  State  Bar  from  1992  to  1993,  and  chaired  the  Board's  Courts  and 
Legislation  Committee,  Court  Reorganization  Taskforce,  ADR  Taskforce,  and  Legal 
Committee  during  my  term  as  a  Governor.   From  1985-1988,  I  was  a  member  of  the 
Executive  Committee  of  the  State  Bar's  Conference  of  Delegates. 

In  1988-89,  I  served  as  President  of  the  Los  Angeles  County  Bar  Association.   The 
organization  was  then  the  largest  voluntary  local  bar  association  in  the  country.    I  was 
its  second  woman  President.   During  my  term,  I  created  and  served  on  the  Pro  Bono 
Council,  the  Professionalism  Committee  and  the  Committee  on  the  Status  of 
Minorities  in  the  Profession.   Before  my  term  as  President,  I  served  as  President- 
Elect  (1987-1988),  Senior  Vice  President  (1986-1987),  Vice  President  (1985-1986) 
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and  Trustee  (1981-1983,  1984-1989)  of  the  Association.    I  was  a  member  of  its 
Executive  Committee  from  1981-1983  and  i  985- 1989. 

Prior  to  my  tenure  as  President  of  the  Los  Angeles  County  Bar  Association,  I  served 
as  President  of  its  Barristers'  Section  (membership  -  10,()(X)-l-)  and  Chair  of  its 
Delegation  to  the  State  Bar  Conference  of  Delegates.    As  Barristers'  President,  I 
established  a  nationally  recognized  Domestic  Violence  Counselling  Project,  and  a 
Hospice  Program  which  later  became  the  Association's  Hospice  AIDS  program. 

In  1991-92,  I  served  as  Chair  of  the  Central  District  of  California's  Delegation  to  the 
Ninth  Circuit  Judicial  Conference  and  as  a  member  of  the  Ninth  Circuit  Conference's 
Lawyer  Representatives  Coordinating  Committee.  I  was  a  delegate  to  the  Conference 
from  1989-1992,  and  a  panelist  in  1989,  1990  and  1992. 

I  have  held  numerous  other  officer  and  committee  chair  positions  in  the  State  Bar  of 
California,  the  Los  Angeles  County  Bar  Association,  and  other  bar  and  professional 
organizations.   Most  notably,  I  served  as  a  Governor  of  the  Association  of  Business 
Trial  Lawyers  from  1984-1986,  and  as  its  Annual  Seminar  Chair  in  1984.    I  also 
served  on  the  Executive  Committee  of  the  Los  Angeles  County  Bar  Association's 
Litigation  Section  from  1983-1986  and  on  the  Association's  Federal  Courts  Practice 
Standards  Committee  from  1983-1984.   I  served  as  a  Director  of  the  American  Bar 
Association's  Young  Lawyers'  Division  from  1984-1985,  in  the  ABA  House  of 
Delegates  from  1990-1992,  and  on  the  ABA's  Standing  Committee  on  Legal  Aid  and 
Indigent  Defendants  from  1989-1991.   I  chaired  an  ABA  Presidential  Task  Force  on 
Market  Research  in  1995-1996.   Since  June  1995,  I  have  been  a  Director  of  the 
Constitutional  Rights  Foundation,  an  organization  dedicated  to  youth  citizenship  and 
law-related  education  nationwide.   I  am  Co-Chair  of  the  Board's  Education 
Committee,  which  is  charged  with  program  oversight  and  development. 

I  have  served  on  the  boards  of  a  number  of  legal  services  programs,  including  Public 
Counsel's  Board  of  Directors  (1984-1986),  the  Inner  City  Law  Center's  Homeless 
Resource  Center  Board  (1991-1992),  and  the  Harriett  Buhai  Center  for  Family  Law's 
Advisory  Board  (1990-present).   I  have  also  served  on  the  Boards  of  the  Foundation 
of  the  State  Bar  of  California  (1991-1994)  and  the  Los  Angeles  County  Bar 
Foundation  (1983-1986,  1989-1991).   I  served  as  Secretary  of  the  Los  Angeles 
County  Bar  Foundation  in  1985-1986  and  again  in  1989. 

I  have  been  a  member  of  several  California  Judicial  Council  Advisory  Committees, 
including  the  Advisory  Committee  on  Trial  Court  Coordination  Standards  (1991),  the 
Advisory  Committee  on  Trial  Court  Coordination  Plans  (1992),  the  Steering 
Committee  on  SCA3  (a  constitutional  amendment  to  consolidate  California's  trial 
courts)  (1993),  and  the  Select  Coordination  Implementation  Committee  (1994-95). 

I  am  currently  a  member  of  the  Attorney  Admissions  Fund  Board  of  the  Central 
District  of  California  (1993-1996)  and  the  Board  of  the  Ninth  Circuit  Historical 
Society  (1995-present).   I  served  as  a  member  of  the  Central  District's  Bankruptcy 
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Judge  Screening  Committee  in  1985-1986,  and  its  Professionalism  Committee  in 
1993.    In  1988,  I  served  on  the  Ninth  Circuit's  Courthouse  Dedication  Committee. 
I  am  a  member  of  the  American  Bar  Association,  the  State  Bar  of  California,  the  Lx)s 
Angeles  County  Bar  Association,  the  Federal  Bar  Association,  Los  Angeles  Chapter, 
the  Association  of  Business  Trial  Lawyers,  California  Women  Lawyers,  the  Women 
Lawyers  Association  of  Los  Angeles,  the  Irish-American  Bar  Association,  and  Phi 
Alpha  Delta  Law  Fraternity. 

10.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.    Please  list  all  other  organizations  to  which  you 
belong. 

Lobbying:  The  Constitutional  Rights  Foundation,  of  which  I  am  a  director,  is  a 
recipient  of  federal  and  state  funding,  and  engages  in  lobbying  with  respect  to  such 
funding.   The  American  Bar  Association,  the  State  Bar  of  California  and  the  Los 
Angeles  County  Bar  Association  (the  latter  to  a  very  limited  extent)  also  engage  in 
lobbying  with  respect  to  legal  and/or  court-related  issues. 

Other  Organizations:  I  do  not  belong  to  any  organizations  other  than  the  bar 
associations  or  legal  groups  identified  above. 

11.  Court  Admission:   List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.   Please  explain  the 
reason  for  any  lapse  of  membership.   Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

United  States  District  Court 

for  the  Central  District  of  California  December  1974 

United  States  District  Court 

for  the  Northern  District  of  California  November  1996 

United  States  Court  of  Appeals  for 

the  Ninth  Circuit  April  1978 

California  Supreme  Court  December  1974 

California  Courts  of  Appeal  December  1974 

California  Superior  Courts  December  1974 

California  Municipal  Courts  December  1974 

12.  Published  Writings:   List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.   Also,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.   If  there 
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were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

The  year  I  served  as  President  of  the  Los  Angeles  County  Bar  Association,  I 
published  monthly  articles  on  significant  issues  facing  the  profession.   These  articles 
can  be  found  in  the  Los  Angeles  Lawyer.  Vol.  11,  No.  5  to  Vol.  12,  No.  4.   While 
President  of  the  State  Bar,  I  published  monthly  question/answer  columns  in  the 
California  Bar  Journal.    I  also  published  a  quarterly  column  in  a  State  Bar  publication 
titled  "On  the  Road  .  .  .  Around  the  Bar."   In  September  1994,  the  Orange  County 
Lawyer  published  an  article  I  wrote  on  lawyer-client  relations.   Additionally,  the 
American  Arbitration  Association  was  to  have  published  the  text  of  a  speech  I  gave 
on  alternative  dispute  resolution  at  its  annual  Southern  California 
Arbitration/Mediation  Day  conference  in  December  1993.   Other  speeches  to  bar 
associations  and  civic  organizations  have  been  published  or  excerpted  in  those 
organizations'  monthly  newsletters  and/or  magazines.   Copies  of  the  LfiS  Angeles 
Lawyer.  California  Bar  Journal.  On  The  Road  ^  ^  ^  Around  The  Bar  and  Orange 
County  Lawyer  articles  are  attoched. 

As  President  of  the  State  Bar  of  California  and  President  of  the  Los  Angeles  County 
Bar  Association,  I  gave  speeches  to  bar  associations  and  civic  organizations,  many  of 
which  addressed  issues  a^ecting  the  profession  and  the  courts.   I  maintain  copies  of 
many  of  these  speeches,  and  notes  or  talking  points  for  the  others.   I  have  attached 
for  the  Committee's  review  copies  of  all  speeches  and  notes  in  my  files. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent. 
February  1996. 

14.  Judicial  Office:  State  (chronologically)  any  Judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  Jurisdiction  of  each 
such  court. 

None. 

15.  Citations:   If  you  are  or  have  been  a  Judge,  provide:   (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  Judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  feideral  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  appticable. 
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16.  Public  Office:    State  (chronologically)  any  public  offices  you  have  held,  other  than 
Judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.    State  (chronologically)  any  unsuccessful  candidacies  for  elective 
public  office. 

The  State  of  California  considers  the  Presidency  and  membership  on  the  Board  of 
Governors  of  the  State  Bar  of  California  to  be  public  office,  because  the  State  Bar  is  a 
public  benefit  corporation  and  the  quasi-public  agency  charged  with  regulating 
(admitting  and  disciplining)  California  lawyers.    I  was  elected  by  the  lawyers  of  Los 
Angeles  County  to  a  three-year  term  on  the  Board  of  Governors,  and  by  my  fellow 
Goveimors  to  a  one-year  term  as  President. 

In  1989-90,  I  served  as  a  member  of  the  Commission  to  Draft  an  Ethics  Code  for  Los 
Angeles  City  Government.   This  committee  of  six  was  appointed  by  Mayor  Tom 
Bradley  and  directed  to  draft  an  ethics  code  for  presentation  to  him  and  to  the  Los 
Angeles  City  Council.   After  holding  hearings  throughout  the  city,  and  taking 
testimony  from  numerous  ethics  experts  around  the  country,  the  Commission 
proposed  what  was  at  the  time  the  toughest  city  ethics  law  in  the  nation.   A  modified 
version  of  the  proposal  was  adopted  by  the  electorate,  and  has  been  in  effect  for 
approximately  four  years. 

17.  Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  Judge,  and  if  so,  the  name  of  the 
Judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

Not  applicable. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
Not  ai^licable. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agmcies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 
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August  1974  -  July  1987: 

Kadison,  Pfaelzer,  Woodard,  Quinn  &  Rossi 
(Dissolved) 

Firm's  Last  Address: 

707  Wilshire  Blvd.,  40th  Fir. 

Los  Angeles,  California  90017 

Associate:        1974-1979 
Partner:  1980-1987 

July  1987  -  October  1996: 

Quinn,  Kully  and  Morrow 

S20  South  Grand  Avenue,  8th  Floor 

Los  Angeles,  California  90071 

Shareholder:    1987-1996 

October  1996  •  Present: 

Arnold  &  Porter 

777  S.  Figueroa  Street,  44th  Floor 

Los  Angeles,  California  90017-2513 

.     Partner:     1996-Present 

1.         What  has  been  the  general  character  of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 

1974-1987: 

For  the  first  thirteen  years  of  my  practice,  I  was  primarily  a  civil 
litigator  in  the  federal  and  state  trial  courts,  and  handled  a  wide  range 
of  trial  court  matters  from  filing  to  conclusion.   I  drafted  pleadings, 
conducted  written  discovery  and  took  depositions,  argued  all  forms  of 
pre-trial  motions,  pre-tried  cases  in  federal  court,  and  participated  in 
settlement  and  other  court  conferences.   I  tried  both  jury  and  non-jury 
cases,  and  appeared  in  federal  and  state  civil  courts,  in  bankruptcy 
court,  in  the  state  criminal  courts,  family  law  courts,  probate  courts, 
and  the  Mental  Health  Department  of  the  Los  Angeles  Superior  Court. 
During  this  period  also,  I  handled  cases  in  the  federal  and  state 
appellate  courts,  although  1  did  not  begin  to  concentrate  my  practice  in 
this  area  until  more  recently.   In  addition  to  my  litigation  activities,  I 
acted  as  coverage  counsel  for  both  insurance  companies  and  insureds, 
providing  coverage  opinions  and  monitoring  a  wide  range  of  trial  court 
proceedings.   I  also  wrote  legal  ethics  opinions  and  provided  ethics 
counselling  and  advice  to  lawyers  and  law  firms. 
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1987-present: 

For  the  past  eight  years,  I  have  sjjecialized  in  appellate  litigation  in  the 
federal  and  state  courts.    I  am  the  head  of  my  firm's  Appellate 
Department,  and  directly  handle  or  supervise  virtually  all  of  our 
appellate  work.    In  this  capacity,  I  conduct  research,  review  trial  court 
pleadings  and  verbatim  transcripts  of  trial  proceedings,  write  appellate 
briefs,  and  argue  cases  before  the  federal  and  state  appellate  courts.    I 
also  write  and  argue  post-trial  motions  (e.g..  motions  for  judgment 
notwithstanding  the  verdict  and  new  trial)  as  well  as  complicated  pre- 
trial motions  (e.g..  summary  judgment  motions)  in  both  federal  and 
state  court.    Additionally,  I  handle  a  variety  of  appeals  in  the  trial 
courts  (e.g..  appeals  of  bankruptcy  court  decisions  to  the  district  court, 
petitions  to  vacate  and/or  confirm  arbitration  awards,  etc.). 

During  the  past  eight  years,  I  have  also  handled  a  number  of  thai  court 
matters  from  filing  to  conclusion.   I  have  drafted  pleadings,  conducted 
written  discovery  and  taken  depositions,  argued  all  forms  of  pre-trial 
motions,  pre-tried  cases  in  federal  court,  and  participated  in  settlement 
conferences  and  mediations.    All  of  the  trial  court  matters  I  have 
handled  in  the  past  eight  years  have  been  resolved  prior  to  trial.    I  have 
also  written  trial  briefs  and  counselled  with  lawyers  regarding  trial 
strategy. 

In  addition  to  my  work  in  the  courts,  I  have  continued  to  serve  as 
coverage  counsel  for  insurance  carriers  and  insureds,  and  have 
continued  to  provide  ethics  counselling  to  lawyers  and  law  firms.   I 
have  counselled  clients  respecting  alternate  dispute  resolution,  including 
arbitration,  mediation,  and  the  use  of  customized  ADR  processes 
tailored  to  the  needs  of  a  particular  case.   My  work  in  this  area  has 
included  the  review  and  drafting  of  ADR  agreements,  the  review  and 
recommendation  of  ADR  procedures  and  systems,  and  compliance 
review  and  advice  respecting  judicial  and  legislative  requirements 
governing  the  use  of  ADR. 

I  have  served  as  an  arbitrator  and  as  a  mediator  on  several  occasions, 
and  as  a  discovery  referee  in  a  trade  secret/patent  infringement  case 
pending  in  the  Central  District  of  California.    Finally,  I  have  been 
retained,  and  have  testified,  as  an  expert  witness  on  ethics,  professional 
responsibility/liability,  and  insurance  coverage  in  a  variety  of  cases. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

Throughout  my  career,  1  have  represented  a  wide  range  of  clients  ~ 
individuals,  medium-  and  small-sized  businesses,  large  corporations 
and  governmental  entities.  My  clients  have  been  both  plaintiffs  and 
defendants. 

-11- 


202 


The  type  of  cases  I  have  handled  at  both  the  trial  and  appellate  levels 
can  best  be  described  as  complex  civil  and  commercial  cases.   They 
have  covered  a  wide  range  of  issues  and  practice  areas,  including 
commercial/contract  disputes,  business  torts,  unfair  competition/trade 
secrets,  securities  fraud,  directors'  and  officers'  liability,  employment 
law,  age  and  sex  discrimination,  civil  rights,  arbitration  law,  copyright 
and  trademark  infringement,  libel,  products  liability,  professional 
liability  (lawyers,  accountants,  insurance  brokers,  engineers/architects), 
franchise  law,  partnership  dissolution,  real  estate  development, 
government  contracts  and  insurance  coverage.   I  am  considered  a 
specialist  in  insurance  coverage  matters,  having  served  as  an  expert 
witness  and  lectured  extensively  in  this  area.    I  am  also  considered  a 
specialist  in  ethics  issues,  and  have  been  retained  to  provide  ethics 
opinions  and  to  testify  on  ethics  questions. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  have  appeared  frequently  in  both  federal  and  state  court  for  the  past 
22  years.   The  frequency  of  my  court  appearances  has  not  changed 
significantly  throughout  my  career. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

(a)  Approximately  SS%; 

(b)  Approximately  45%; 

(c)  0%. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

(a)  Approximately  99%.   I  include  within  this  percentage  my 
representation  of  clients  in  the  family  law,  probate  and  mental 
health  courts; 

(b)  Less  than  1%.   I  have  supervised  the  preparation  of  briefs 

in  three  criminal  cases  filed  in  the  Ninth  Circuit,  and  handled  a 
criminal  matter  in  state  court  (DUI). 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
Judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 
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I  have  tried  two  jury  and  three  non-jury  cases.    I  was  chief  counsel  and 
sole  counsel  respectively  in  the  two  jury  trials.    I  was  sole  counsel  in 
two  of  the  non-jury  cases  and  associate  counsel  in  the  other.    In 
connection  with  my  appellate  practice,  I  have  reviewed  numerous  trial 
transcripts  and  had  the  opportunity  to  analyze  not  only  trial  counsel's 
strategy  in  presenting  a  case,  but  the  propriety  of  the  trial  judge's 
rulings  on  evidentiary  objections  and  pre-trial,  trial  and  post-trial 
motions.  I  have  studied  jury  instructions,  both  as  they  relate  to  the 
particular  facts  of  a  case  and  to  the  relevant  legal  standards,  and  have 
also  been  called  upon  to  assess  whether  the  trial  judge's  conduct  vis-a- 
vis witnesses,  counsel,  or  jurors  was  prejudicial.   This  perspective, 
while  different  than  that  of  the  lawyer  or  judge  trying  the  case,  has 
nonetheless  given  me,  I  believe,  a  solid  working  knowledge  of  how, 
and  how  not,  to  try  cases.   Together  with  my  experience  as  an 
arbitrator  and  mediator,  it  supplements  and  complements  my  trial 
experience. 


What  percentage  of  these  trials  was: 

(a)  Jury; 

(b)  non-Jury. 


(a)  40%; 

(b)  60%. 

18.       Litigation:   Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.   Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.   Give  a  capsule  summary  of  the  substance  of  each  case.    Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.   Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  Judge  or  Judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

1)         Amfinjan  Siai^  insurance  Company  v,  Borfaor.  826  F.2d  888  (9th  Cir.  1987): 
From  1986  to  1988,  I  represented  23  child  victims  of  sexual  molestation  and 
their  families  in  an  attempt  to  secure  insurance  coverage  from  the  insurance 
carrier  for  the  operators  of  the  day  care  center  where  the  molestation  occurred. 
The  owners  of  the  day  care  center  were  a  husband  and  wife.   The  husband  had 
pleaded  guilty  in  a  criminal  action  brought  against  him,  and  was  denied 
coverage  pursuant  to  the  policy's  intentional  acts  exclusion.   The  question  was 
whether  his  intentional  acts  also  precluded  his  wife,  a  co-insured,  from 
securing  coverage.   The  trial  court  ruled  there  was  no  coverage  available,  and 
I  was  retained  to  handle  the  appeal.   I  reviewed  the  trial  court  transcripts  and 
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record,  researched  the  law,  wrote  both  an  opening  and  a  reply  brief,  and 
argued  the  matter  before  the  Ninth  Circuit  Court  of  Appeals.    In  what  was 
then  a  precedent-setting  decision,  the  court  accepted  our  argument  that  the  wife 
was  entitled  to  coverage,  since  her  liability  was  predicated  on  negligent 
supervision  and  respondeat  superior.    It  reversed  and  remanded  the  case  to 
district  court. 

Following  remand,  the  district  court  held  that  the  hundreds  of  individual  acts 
of  molestation  suffered  by  each  of  the  23  children  constituted  a  single 
occurrence  for  purposes  of  calculating  the  policy  limits  available  to  respond  to 
the  claim.   We  took  a  second  appeal  challenging  this  ruling,  and  argued  that 
each  act  of  molestation  constituted  a  separate  occurrence.   Once  again,  I 
reviewed  the  trial  court  transcripts  and  record,  researched  the  law,  and  wrote 
both  an  opening  and  reply  brief.   The  matter  was  settled  before  oral  argument 
for  several  million  dollars.  The  original  Borbor  decision  was  extensively  cited 
and  discussed  as  the  law  on  insurance  coverage  for  sexual  molestation 
developed. 

Court:  Ninth  Circuit  Court  of  Appeals 

Judge  Joseph  T.  Sneed 
Judge  Robert  Boochever 
Judge  David  Thompson 

Co-Counsel:  John  A.  Girardi,  Esq. 
Girardi  &  Keese 
1 126  Wilshire  Boulevard 
Los  Angeles,  California  90017 
(213)977-0211 

Robert  S.  Gianelli,  Esq. 
Gianelli  &  Morris 
880  West  First  Street,  Suite  2 IS 
Los  Angeles,  California  90012 
(213)  488-9667 


Opposing  Counsel: 


Erwin  E.  Adler,  Esq. 
John  A.  Belcher,  Esq. 
Richards,  Watson  &  Gershon 
333  South  Hope  Street,  38th  Roor 
Los  Angeles,  California  90071 
(213)  626-8484 


2)         University  of  Ssuthsm  California  ^  Superior  Court  (Bgth  Millfill.  222 

Cal.App.3d  1028  (1990):   In  1990,  I  represented  the  University  of  Southern 
California  in  this  failure-to-promote  case  alleging  sex  discrimination.   The 
plaintiff,  Beth  Miller,  charged  that  she  had  been  denied  tenure  because  she  had 
chosen  to  specialize  in  the  field  of  feminist  literature.   We  filed  a  motion  for 
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summary  judgment,  which  was  denied  by  the  trial  court  on  the  basis  that,  in 
an  employment  discrimination  case,  summary  judgment  cannot  be  granted  if 
the  plaintiff  is  able  to  make  the  prima  facie  showing  required  by  McDonnell 
Douglas  Corp.  y.  Green.  411  U.S.  792  (1973)  (the  federal  rule  regarding 
plaintiffs  prima  facie  case  has  been  adopted  in  California).    After  the  motion 
was  denied,  we  filed  a  petition  for  writ  of  mandate  to  compel  the  trial  court  to 
grant  summary  judgment  in  our  favor.    I  reviewed  the  trial  court  pleadings, 
researched  the  law,  and  wrote  the  petition  and  supporting  brief.   The  appellate 
court  issued  th^  writ,  and  held  that  the  three-pronged  McDonnell  Douglas  test 
does  not  preclude  the  entry  of  summary  judgment  in  defendant's  favor  in 
appropriate  cases.   It  thus  entered  judgment  in  the  University's  favor.   The 
case  was  the  subject  of  much  attention  in  the  employment  bar  as  a  result  of  its 
clear  statement  of  this  principle. 

Court:  Los  Angeles  Superior  Court 

Andrew  J.  Weisz,  Judge  Pro  Tem 

California  Court  of  Appeal, 

Second  Appellate  District,  Division  Five 

Justice  Paul  Turner 

Justice  Campbell  Lucas 

Justice  Herbert  Ashby 

Opposing  Counsel:    Marcelle  Philpott-Bryant,  Esq. 
Hadassa  K.  Gilbert,  Esq. 
10419  Seabury  Lane 
Los  Angeles,  California  9(X)77 
(213)  474-7487 

3)        Adam  Kidron  y^  Jeffrey  Franklin,  el  aL.  Los  Angeles  Superior  Court  Case 

No.  B066993;  California  Court  of  Appeal,  Second  Appellate  District,  Division 
Seven  Case  No.  B087729:   From  1994  to  the  present,  I  have  represented 
defendants  Jeffrey  Franklin,  Stephen  Waterman  and  four  of  their  corporate 
entities  in  the  appeal  of  a  $31  million  judgment  rendered  against  them  for 
fraud  and  breach  of  fiduciary  duty.   This  judgment  was  one  of  the  ten  largest 
verdicts  rendered  in  California  in  1995.   The  case  arises  out  of  a  joint  venture 
to  produce  and  distribute  a  failed  one-hour  television  drama  named  Catwalk. 
Additional  defendants  include  Sony  Entertainment  Pictures,  Inc.  and  Viacom, 
Inc.   I  substituted  into  the  case  on  behalf  of  my  clients  shortly  after  the  jury 
returned  its  verdict.   I  reviewed  the  trial  record,  researched  and  wrote  motions 
for  new  trial,  judgment  notwithstanding  the  verdict  and  for  vacation  of  the 
judgment  on  my  clients'  behalf.   Following  denial  of  these  motions,  the  clients 
appealed.   I  researched  and  wrote  a  petition  for  writ  of  supersedeas,  two 
supporting  briefs  and  declarations.   I  also  wrote  two  briefs  opposing  a  petition 
for  writ  of  mandate  and  a  petition  for  review  filed  by  the  plaintiff  in  the 
California  Court  of  Appeal  and  Supreme  Court.   I  reviewed  the  trial  court 
record  (SI  volumes)  and  the  trial  transcript  (six  weeks),  conducted  research, 
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and  wrote  my  clients*  opening  and  reply  briefs.    I  also  researched  issues 
concerning  the  relationship  between  the  appeal  and  two  related  bankruptcy 
proceedings,  and  appeared  in  bankruptcy  court  to  address  these  matters.    I 
opposed  a  judgment  enforcement  motion  brought  against  my  clients  in  the  trial 
court,  and  also  reviewed  documents  and  drafted  my  clients'  response  to  a 
document  production  request  propounded  in  connection  with  a  judgment 
debtors'  examination. 

Court:  Los  Angeles  Superior  Court 

Judge  David  A.  Workman 

California  Court  of  Appeal, 

Second  Appellate  District,  Division  Seven 

Justice  Mildred  Lillie 

Justice  Earl  Johnson,  Jr. 

Justice  Fred  Woods 


Opposing  Counsel: 


Hillel  Chodos,  Esq. 
1SS9  South  Sepulveda  Blvd. 
Los  Angeles,  California  90025 
(310)  473-8666 


Michael  A.  Chodos,  Esq. 
233  Wilshire  Boulevard 
Suite  303 

Santa  Monica,  California  90401 
(310)  395-6789 

Co-Counsel:  Ellis  Horvitz,  Esq. 

S.  Thomas  Todd,  Esq. 
Horvitz  &  Levy 

15760  Ventura  Blvd.,  18th  Floor 
Encino,  California  91436 
(818)  995-0800 

Louis  M.  Meisinger,  Esq. 
Ronald  D.  Reynolds,  Esq. 
Hill,  Wynne,  Troop  &  Meisinger 
10940  Wilshire  Boulevard 
Los  Angeles,  California  90024 
(310)  824-7000 

Leonard  D.  Lemer,  Esq. 
16000  Ventura  Boulevard 
Suite  905 

Encino,  California  91436 
(818)  986-0893 
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Pierce  O'Donnell,  Esq. 
O'Donnell,  Reeves  &  Schaeffer.  LLP 
633  W.  Fifth  Street.  Suite  1700 
Los  Angeles,  California  90071 
(213)  532-2000 

Brian  T.  Corrigan,  Esq. 

Kaye,  Scholer,  Fierman,  Hays  &  Handler 

1999  Avenue  of  the  Stars,  Suite  1600 

Los  Angeles,  California  90067 

(310)788-1000 

4)         Dunfee  y^  Basldns-Robbins  l££  Cream  Co..  720  P.2d  1 148  (Mont.  1986): 
While  I  did  not  appear  as  counsel  of  record  in  this  Montana  Supreme  Court 
case,  I  wrote  all  briefs  filed  on  behalf  of  appellant  Baskin-Robbins  Ice  Cream 
Co.  in  198S  and  1986.   At  issue  was  a  $3  million  plus  bad  faith  jury  verdict 
based  on  Baskin-Robbins '  refusal  to  permit  two  franchisees  to  relocate  to  a 
mail  being  constructed  in  the  vicinity  of  their  existing  store.   The  Montana 
appellate  courts  had  not  yet  applied  bad  faith  liability  in  the  context  of  a 
franchisor-franchisee  relationship,  and  the  question  in  the  case  was  whether 
such  an  extension  was  warranted.   We  argued  it  was  not.   I  reviewed  the 
transcripts  of  a  two  week  jury  trial  as  well  as  the  trial  court  record,  researched 
the  law,  and  wrote  both  an  opening  and  a  reply  brief.   I  also  coordinated  with 
amicus  counsel  supporting  my  client's  position,  and  reviewed  the  briefs  they 
proposed  to  file.   In  a  split  decision,  the  Montana  Supreme  Court  ultimately 
upheld  the  jury's  verdict,  thus  extending  bad  faith  liability  to  franchisor- 
franchisee  dealings  for  the  first  time. 

Court:  Montana  Supreme  Court 

Justice  Frank  Morrison 
Justice  John  Harrison 
Justice  William  Hunt 
Justice  John  C.  Sheehy 
Justice  Fred  Weber  (dissent) 
Chief  Justice  Jean  Tumage  (dissent) 
Justice  Leslie  C.  Gulbrandson  (dissent) 

Co-Counsel:  James  A.  Robischon,  Esq. 

Murphy,  Robinson,  Hackathom  &  Phillips 
431  First  Avenue  West 
Kalispell,  Montana  S9901 
(406)  752-6644 
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Opposing  Counsel:    Bernard  Everett,  Esq. 

Knight,  Dahood,  McLean,  Everett  &  Dayton 
Post  Office  Box  727 
Anaconda,  Montana  59711 
(406)  563-3424 

Amicus  Counsel:       Lewis  G.  Rudnick,  Esq. 
Rudnick  &  Wolfe 

203  North  La  Salle  Street,  Suite  1800 
Chicago,  Illinois  60601-1293 
(312)  368-4000 

Brown  Gerbase,  Cebull,  Fulton,  Harman  &  Ross 
(formerly  Anderson,  Brown,  Gerbase,  Cebull  &  Jones) 
Post  Office  Drawer  849 
Billings,  Montana  59 103-0849 
(406)248-2611 

James  L.  Jones,  Esq. 
Dorsey  &  Whitney 
1200  First  Interstate  Center 
401  North  31st  Street 
Billings,  Montana  59103 
(406)  252-2800 


Andrew  A.  Caffey,  Esq. 
3  Bethesda  Metro  Center 
Bethesda,  Maryland  20814 
(301)  961-1996 

5)         FflfitPOrt  Associates  y^  City  of  LQ5  Anyeles.  935  F.2d  1071  (9th  Cir.  1991): 
In  1990-1991, 1  represented  the  debtor/appellant  Eastport  Associates  in  this 
case,  and  sought  to  reverse  a  summary  judgment  entered  against  it  by  the 
bankruptcy  court.  The  issue  was  whether  certain  development  entitlements 
which  authorized  construction  of  a  50+  unit  subdivision  in  the  Santa  Monica 
Mountains  had  expired,  or  whether  they  were  still  in  existence  by  virtue  of  a 
statutory  provision  that  mandated  extensions  under  certain  specified  conditions. 
Also  at  issue  was  the  applicability  of  an  amendment  to  the  statute  enacted 
while  the  dispute  between  Eastport  and  the  City  of  Los  Angeles  was  ongoing. 
I  reviewed  the  parties'  extensive  submissions  in  support  of  and  opposition  to 
the  motion  for  summary  judgment,  conducted  research,  and  assisted  in  writing 
a  brief  appealing  the  bankruptcy  court's  decision  to  the  district  court.    I  argued 
that  appeal  in  the  district  court.   The  district  court  affirmed  the  bankruptcy 
court's  ruling,  and  !  then  took  an  appeal  to  the  Ninth  Circuit.   The  City  cross- 
appealed.   I  conducted  further  research  and  record  review,  and  wrote  the 
client's  opening  and  reply  briefs.   Thereafter,  I  argued  the  matter  in  the  Ninth 
Circuit,  and  wrote  a  petition  for  rehearing.   The  Ninth  Circuit  ultimately  held 
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that  the  statute  did  not  apply,  either  in  its  original  or  amended  form,  and  that 
the  development  entitlements  had  expired. 

Court:  United  States  District  Court  for  the 

Central  District  of  California 
Judge  Terry  J.  Hatter,  Jr. 

Ninth  Circuit  Court  of  Appeals 
Judge  Clifford  Wallace 
Judge  Pamela  A.  Rymer 
Judge  Dairmiud  O'Scannlain 


Opposing  Counsel: 


Claudia  McGee  Henry,  Esq. 

Anthony  Saul  Halperin,  Esq. 

Jeri  L.  Burdge,  Esq. 

Los  Angeles  City  Attorney's  Office 

200  North  Main  Street 

Los  Angeles,  California  90012 

(213)  485-5408 


Amicus  Counsel:  Nancy  K.  Chiu,  Esq. 

California  Attorney  General's  Office 
300  South  Spring  Street 
Los  Angeles,  California  90013 
(213)  897-2000 

John  B.  Murdock,  Esq. 

225  Santa  Monica  Boulevard,  Suite  402 

Santa  Monica,  California  90401 

(310)451-4783 


Bankruptcy  Counsel: 


Harry  Zavos,  Esq. 

Loyola  Law  School 

1441  West  Olympic  Boulevard 

Los  Angeles,  California  90015 

(213)  736-2085 

Robert  C.  Greenfield,  Esq. 

Michael  H.  Goldstein,  Esq. 

Stutman,  Treister  &.  Glatt 

3699  Wilshire  Boulevard,  Suite  900 

Los  Angeles.  California  90010 

(213)251-5100 


6)         Crane  y^  Ihg  Arizona  Republic.  972  F.2d  151 1  (9th  Cir.  1992):    In  1991- 
1992,  I  was  retained  by  plaintiffs  Richard  Crane  and  James  Henderson  to 
appeal  a  summary  judgment  entered  against  them  in  this  libel  case.   The  action 
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involved  a  story  printed  in  the  Arizona  Republic  concerning  the  activities  of 
the  Los  Angeles  Organized  Crime  Strike  Force.    Crane  and  Henderson  were 
former  heads  of  the  Strike  Force.   The  article  suggested  they  had  ties  to 
organized  crime  that  had  affected  the  prosecutorial  decisions  they  had  made. 
It  was  based  on  a  report  prepared  by  staff  for  the  House  Select  Committee  on 
Narcotics  Abuse  and  Control,  and  the  newspaper  claimed  it  was  privileged  as 
a  fair  and  true  report  of  legislative  or  quasi-judicial  proceedings.   The  district 
court  agreed,  and  granted  summary  judgment  in  favor  of  defendants.    I 
reviewed  the  trial  record  and  hearing  transcript,  conducted  research,  and  wrote 
plaintiffs'  opening  and  reply  briefs.   I  then  argued  the  matter  before  the  Ninth 
Circuit.   The  Court  of  Appeals  reversed  in  part,  and  remanded  the  case  to 
district  court  for  trial.   Just  recently,  a  jury  returned  a  $1,000,000  verdict  in 
my  clients'  favor. 

Court:  Ninth  Circuit  Court  of  Appeals 

Judge  Thomas  T.  Tang 
Judge  Stephen  Reinhardt 
Judge  Charles  E.  Wiggins 

Co-Counsel:  Robert  C.  Keese,  Esq. 

Girardi  &  Keese 
1126  Wilshire  Boulevard 
Lx>s  Angeles,  California  90017 
(213)977-0211 


Opposing  Counsel: 


Honorable  Kim  McLane  Wardlaw 
United  States  District  Court  for  the 
Central  District  of  California 
255  E.  Temple  Street 
Los  Angeles,  California  90012 
(213)  894-5287 


Paul  F.  Eckstein,  Esq. 
Brown  &  Bain 
2901  North  Central  Avenue 
Phoenix,  Arizona  85001 
(602)  351-8000 

David  J.  Bodney,  Esq. 
Steptoe  &  Johnson 
Two  Renaissance  Square 
40  North  Central,  Suite  2400 
Phoenix,  Arizona  85004 
(602)  266-6610 

7)       L^iosofi  Yx  ItoK  lods  Ufe  InsuQnss  Cfi..  aM  iota  Ha^^ 

Insurance  Co..  United  St?tes  District  Court  for  the  Central  District  of 
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California  Case  No.  CV  91-2587  HLH  (Sx):   This  is  a  suit  filed  in  1991  by 
the  parents  of  a  minor  child  who  had  been  severely  disabled  by  negligent 
surgery  shortly  following  birth.    Plaintiffs  sought  medical  benefits  under 
defendants'  policies  to  cover  hospital  and  related  expenses  totalling  several 
million  dollars.    At  issue  was  the  right  of  an  insurer,  under  ERISA,  to 
terminate  health  benefits  under  a  group  medical  policy  unilaterally.    Also  at 
issue  were  the  insurer's  fiduciary  obligations  to  the  insureds  under  ERISA.    I 
associated  into  the  case  on  plaintiffs'  behalf  in  1993,  after  the  court  had 
granted  John  Hancock's  summary  judgment  motion  and  indicated  an  inclination 
to  grant  summary  judgment  in  favor  of  New  York  Life.    I  reviewed  the 
summary  judgment  papers  which  had  been  filed  by  the  parties,  analyzed  what 
additional  evidence  was  available  as  a  result  of  discovery,  and  prepared  two 
supplemental  briefs  on  the  issues  raised  by  New  York  Life's  summary 
judgment  motion.   I  then  argued  the  motion  in  the  district  court.   Based  on  our 
briefing  and  argument,  the  court  reversed  certain  of  its  prior  rulings  summarily 
adjudicating  issues  in  favor  of  New  York  Life,  and  denied  New  York  Life's 
summary  judgment  motion  in  iqiq.   I  then  worked  with  co-counsel  to  prepare  a 
pre-trial  order  narrowing  the  issues  to  be  tried,  identifying  witnesses  and 
exhibits  to  be  introduced  at  trial,  and  addressing  evidentiary  issues.   I  also 
assisted  in  drafting  a  Memorandum  of  Contentions  of  Fact  and  Law.   The  case 
settled  on  the  eve  of  trial  for  several  million  dollars. 

Court:  United  States  District  Court  for  the 

Central  District  of  California 
Judge  Harry  L.  Hupp 

Counsel:  Timothy  J.  Morris,  Esq. 

Gianelli  &  Morris 
880  West  First  Street,  Suite  215 
Los  Angeles,  California  90012 
(213)  488-9667 

Opposing  Counsel:    Dennett  F.  Kouri,  Esq. 
Joan  E.  Aarestad,  Esq. 
Meserve,  Mumper  &  Hughes 
555  South  Flower  Street,  18th  Floor 
Los  Angeles,  California  90071 
(213)  620-0300 

8)        Whittaker  Corporation  y^  Arthur  Andersen  &  CiL.  £t  aL.  Los  Angeles  Superior 
Court  Case  No.  C  80104:  From  approximately  1975  to  1978,  I  represented 
Arthur  Andersen  in  this  action  seeking  more  than  $12  million  in  damages  as  a 
result  of  inventory  defalcations  at  Whittaker's  Roxboro,  North  Carolina, 
warehouse.   Whittaker  claimed  that  Andersen  had  been  negligent  in  auditing 
its  Crown  Aluminum  subsidiary,  thus  allowing  the  fraud  to  continue 
undiscovered  for  a  significant  period  of  time.   At  issue  was  the  proper 
application  of  generally  accepted  accounting  principles  and  generally  accepted 
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auditing  standards  to  several  years'  audits  of  the  large  conglomerate.    Also 
involved  was  determination  of  the  duties  owed  by  Whittaker's  fidelity  bond 
carrier.    I  was  the  attorney  primarily  responsible  for  representing  Arthur 
Andersen.    I  drafted  and/or  reviewed  all  pleadings  filed  on  its  behalf, 
including  numerous  pre-trial  motions,  argued  most  of  the  motions  in  the  trial 
court,  and  took  and  defended  approximately  30-40  depositions.    I  profwunded 
document  requests  and  interrogatories,  responded  to  interrogatories,  reviewed 
documents,  and  supervised  an  extensive  document  production  by  my  client.    I 
then  prepared  the  case  for  trial,  including  substantial  work  with  our  accounting 
experts,  consultation  with  my  clients  concerning  their  testimony,  and 
preparation  of  exhibits.    In  connection  with  these  activities,  I  supervised  a 
team  of  three  to  five  lawyers  and  two  paralegals.   The  matter  was  settled  just 
prior  to  trial. 

Court:  Los  Angeles  Superior  Court 

Judge  Harry  L.  Hupp 
(now  of  the  United  States  District  Court 
for  the  Central  District  of  California) 

Opposing  Counsel:  Steven  T.  Atkins,  Esq. 

Kramer,  Levin,  Nessen,  Kamin  &  Frankel 
c/o  Meg  Gowell,  Human  Resources 
919  Third  Avenue 
New  York,  New  York  10022 

John  Sharer,  Esq. 
Gibson,  Dunn  &  Crutcher 
333  South  Grand  Avenue 
Los  Angeles,  California  90071 
(213)  229-7000 


Co-Defense  Counsel: 


Marc  Epstein,  Esq. 
Manatt,  Phelps  &  Phillips 
11355  West  Olympic  Boulevard 
Los  Angeles,  California  90064 
(310)  312-4000 


John  Michael  McCormick,  Esq. 
Law  Office  of  John  Michael  McCormick 
221  North  Figueroa  Street,  13th  Floor 
Los  Angeles,  California  90012 
(213)  680-5054 

Edmund  S.  Schaffer,  Esq. 
The  Law  Offices  of  Edmund  S.  Schaffer 
1801  Century  Park  East,  Suite  2400 
Los  Angeles,  California  90067 
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(310)  552-9500 
9)         I.T.S.  Holdings.  Ltd.  y^  Arthur  Andersen  &  Cjl.,  Los  Angeles  Superior  Court 
Case  No.  C  454187:    In  1986-1987,  I  represented  Arthur  Andersen  in  this 
action  alleging  negligent  auditing  in  the  multi-million  dollar  sale  of  an 
American  business  to  an  Australian  company.    In  addition  to  complex  issues  of 
accounting  liability,  the  case  involved  jurisdictional  questions,  international 
discovery  disputes,  conflict  of  laws,  and  the  priority  of  parallel  actions 
commenced  here  and  in  the  Australian  courts.    I  was  the  attorney  primarily 
responsible  for  representing  Arthur  Andersen.   I  drafted  or  reviewed  all 
pipings  filed  on  its  behalf,  including  numerous  pre-trial  and  discovery 
motions,  argued  all  such  motions,  and  took  or  defended  approximately  10-15 
depositions  in  the  case,  including  one  in  England  which  required  application  to 
the  British  courts.    Additionally,  I  propounded  document  requests  and 
interrogatories,  responded  to  interrogatories,  reviewed  documents,  and 
supervised  document  productions  by  my  client.   The  dispositive  motions 
involved  the  priority  of  the  California  and  Australian  actions,  and  I  worked 
closely  with  Australian  counsel  in  outlining  and  implementing  our  international 
strategy.   The  case  was  settled  favorably  following  our  successful  effort  to 
have  the  Australian  case  stayed. 

Court:  Los  Angeles  Superior  Court 

The  matter  was  not  assigned  to  a  single  judge;  pre-trial  motions 
were  heard,  for  the  most  part,  by  Judges  John  L.  Cole 
(deceased)  and  Bruce  C.  Geemaert 


Opposing  Counsel: 


Alex  Wiles,  Esq. 

Irell  &  Manella 

1800  Avenue  of  the  Stars,  Suite  900 

Los  Angeles,  California  90067 

(310)  277-1010 


Hydee  Feldstein,  Esq. 

Murphy.  Weir  &  Butler 

2049  Century  Park  East,  21st  Floor 

Los  Angeles,  California  90067 

(310)  788-3700 


Australian  Co-Counsei: 


John  F.  Warburton,  Esq. 

Sly  &  WeigaU 

Gold  Fields  House 

1  Alfred  Street 

Circular  Quay 

Sydney,  New  South  Wales  2000 

Australia 

-1-61-2-330-8000 
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10)       Pasadena  Foundation  for  Medical  Research  v^  Ralph  Nl  Parsons  Foundation  gt 
aL.  Los  Angeles  Superior  Court  Case  No.  C  288876  and  Pratt  Institute  v^ 
Ralph  M.  Parsons  Foundation  ei  aL,  United  States  District  Court  for  the 
Central  District  of  California,  Case  No.  85-5680  and  Ninth  Circuit  Case  No. 
86-6316  (unpublished  decision  reflected  at  827  F.2d  772  (9th  Cir.  1987)): 
From  1979  to  1982  and  again  from  1987  to  1990,  I  represented  the  Parsons 
Foundation  in  these  cases  which  sought  to  establish  two  beneficiaries' 
entitlement  to  1/6  of  the  income  of  the  Foundation  in  perpetuity  (more  than 
$14  million  annually).   Their  claims  were  based  on  an  oral  promise  allegedly 
made  by  the  testator,  Ralph  M.  Parsons,  prior  to  his  death.   Had  these 
plaintiffs  been  successful  in  their  suits,  it  was  anticipated  that  similar  actions 
would  be  brought  by  other  "original"  beneficiaries  of  the  Foundation,  which 
had  grown  from  a  virtually  unfunded  entity  during  Parsons'  lifetime  into  an 
almost  $100  million  foundation  by  the  time  litigation  was  filed.   I  was  the 
attorney  primarily  responsible  for  representing  the  Foundation  in  these  cases. 
I  prepared  pleadings,  including  pre-trial  and  discovery  motions,  argued 
motions,  and  took  or  defended  approximately  30-40  depositions.   I  propounded 
document  requests  and  interrogatories,  responded  to  interrogatories,  reviewed 
documents,  and  supervised  numerous  document  productions  by  my  client.   I 
worked  with  and  defended  the  depositions  of  third  party  witnesses  who  were 
critical  to  establishing  Parsons'  intent.   I  also  drafted  a  summary  judgment 
motion  in  the  state  court  proceeding,  and  assisted  in  drafting  a  motion  to 
dismiss,  an  appeal  brief  and  a  summary  judgment  motion  in  the  federal  action. 
The  state  court  case  settled  while  the  summary  judgment  motion  was  pending. 
The  district  court  granted  our  motion  to  dismiss  the  federal  case  (which  it 
treated  as  a  Rule  56  motion).   (Dn  dppeal,  the  Ninth  Circuit  reversed  and 
remanded  the  case  to  district  court.   Following  extensive  discovery,  the  district 
court  granted  our  motion  for  summary  judgment.   Plaintiff  again  appealed,  and 
the  case  was  settled  on  favorable  terms  during  the  pendency  of  the  appeal. 

State  Court  Case: 

Court:  Los  Angeles  Superior  Court 

The  matter  was  not  assigned  to  a  single  judge;  pre-trial  motions 
were  heard  by  several  different  judges 

Opposinc  Counsel:    Paul  Hamilton,  Esq. 
Hamilton  &  Samuels 
100  Bayview  Circle,  »6CXXi 
Newport  Beach,  California  92660 
(714)  721-7200 

Federal  Court  Case: 

Court:  United  States  District  Court  for  the 

Central  District  of  California 
Judge  Alicemarie  Stotler 
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Ninth  Circuit  Court  of  Appeals 

Judge  Stephen  Reinhardt 

Judge  Otto  Skopil,  Jr. 

Judge  J.  Blaine  Anderson  (deceased) 

Opposing  Counsel:    Robert  V.  Kuenzel,  Esq. 
1050  Northgate  Drive 
Suite  350 

San  Rafael,  California  94903 
(415)  492-8100 

19.       Legal  Activities:   Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.   Describe  the  nature  of  your  participation.    In  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 

I  regard  my  work  in  the  organized  bar  as  significant  because  of  the  issues  I  have  had 
an  opportunity  to  address  and  the  programs  I  and  others  have  been  able  to  implement.. 

My  election  as  President  of  the  State  Bar  of  California  in  1993  was  considered  a 
significant  event  in  the  California  legal  and  business  communities  because  I  was  the 
first  woman  to  hold  the  position  in  the  67  year  history  of  the  organization.   The  State 
Bar  is  the  largest  mandatory  bar  association,  and  the  second  largest  bar  association  of 
any  kind  in  the  country  (following  the  American  Bar  Association).    My  election  was 
the  subject  of  favorable  comment  in  the  legal  press  and  favorable  editorials  in  the  Los 
Angeles  Times  and  San  Francisco  Chronicle. 

During  my  term  as  President,  I  worked  successfully  to  implement  a  client  relations 
program  designed  to  improve  lawyers'  relationships  with  their  clients  and  clients' 
satisfaction  with  their  lawyers.  The  program  had  three  prongs:  (1)  Creation  of  a 
lawyer-client  mediation  program  to  resolve  client  complaints  not  involving  ethical  or 
disciplinary  violations,  but  rather  a  lawyer's  failure  to  communicate.   The  mediation 
program  began  in  August  1994  and  currently  operates  in  six  California  counties.    (2) 
Lawyer  education  programs.   In  addition  to  stimulating  educational  courses  on  client 
relations  throughout  California,  in  March  1994,  we  produced  two  innovative 
videotapes  of  personal  injury  and  family  law  clients  discussing  their  experiences  with 
their  lawyers.  (3)  Client  education  project.   Through  organized  outreach  to  business 
and  consumers'  groups,  we  provided  information  concerning  clients'  rights  and 
obligations,  and  the  importance  of  lawyer-client  communication  regarding  fees, 
strategy  and  case  status.   This  ensemble  of  programs  received  the  ABA's  E.  Smythe 
Gambrell  Award  in  August  1994. 

As  President,  I  also  appointed  a  blue-ribbon  committee,  chaired  by  Ninth  Circuit 
Senior  Judge  Arthur  Alarcon,  to  evaluate  California's  lawyer  discipline  system,  and 
make  recommendations  for  structural  and  policy  changes.   The  Committee's  August 
1994  report  recommended  significant  structural  changes  in  the  Office  of  Chief  Trial 
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Counsel  (the  bar's  prosecutorial  arm)  and  in  the  State  Bar  Court,  including  the 
creation  of  an  Office  of  Consumer  Advocate  to  improve  public  understanding  of  and 
access  to  the  discipline  system.   The  Committee  also  recommended  policy  changes 
such  as  permanent  disbarment  in  appropriate  cases.   The  majority  of  the  Committee's 
most  significai';>:  recommendations  have  been  or  are  in  the  process  of  being 
implemented. 

Other  accomplishments  include:  (1)  the  September  1994  opening  of  a  Law  and  Public 
Service  Magnet  School  at  inner-city  Dorsey  High  School,  in  partnership  with  the  Los 
Angeles  Unified  School  District;  (2)  organization  of  a  Statewide  Conference  on  Solo 
and  Small  Firm  Practice;  (3)  establishment  of  a  Law  Office  Management  Assistance 
program  offering  advice  concerning  law  practice  management,  technology,  office 
organization  and  administration  to  solo  and  small  firm  lawyers;  (4)  sponsorship  of  two 
regional  summits  on  ethnic  diversity  in  the  profession  and  the  adoption,  in  July  1994, 
of  an  Ethnic  Diversity  Action  Plan  to  encourage  diversity  in  the  bar  and  on  the  bench; 
(S)  an  ADR  Pledge  Campaign,  co-sponsored  by  the  California  Chamber  of 
Commerce,  California  Manufacturers'  Association,  American  Corporate  Counsel 
Association,  and  California  Dispute  Resolution  Council,  designed  to  secure 
commitments  from  California  businesses,  lawyers  and  law  firms  that  they  would  work 
to  resolve  disputes  through  alternative  means  before  filing  cases  in  court;  and  (6) 
publication  of  the  Guide  tQ  Earlv  Dispute  Resolution,  a  practice  guide  to  help  lawyers 
use  ADR  effectively. 

In  1990,  as  Chair  of  the  Board's  Court  Reorganization  Task  Force,  I  authored  a 
report  which  led  first  to  legislation  requiring  that  California's  Superior  and  Municipal 
Courts  coordinate  their  judicial  and  administrative  functions,  and  ultimately  to  the 
introduction  of  a  constitutional  amendment  which  would  have  consolidated  these 
courts  into  a  single  trial  court  of  general  jurisdiction  in  California.  This  amendment 
was  defeated  in  the  legislature  in  August  1994. 

In  1991,  as  Chair  of  the  Board's  ADR  Task  Force,  I  participated  in  drafting  and 
successfully  lobbying  a  bill  that  authorized  the  establishment  of  mandatory  mediation 
programs  in  the  state's  trial  courts.   I  also  worked  closely  with  staff  to  produce  A 
Guide  iQ  Court-Related  ADR  Programs,  widely  recognized  as  one  of  the  most 
complete  handbooks  available  on  the  proper  design,  planning  and  implementation  of  a 
court-based  ADR  program. 

In  1992,  I  was  instrumental  in  founding  the  Bench-Bar  Coalition,  a  network  of  the 
state  and  local  bar  associations,  the  Judicial  Council,  local  courts  and  the  California 
Judges  Association,  which  has  advocated  for  adequate  trial  court  funding,  trial  court 
consolidation,  and  other  important  judicial  and  court  reforms.  The  Coalition  has 
become  a  vital  link  in  bench-bar  efforts  to  improve  the  administration  of  justice,  and 
has  been  credited  by  California's  Administrative  Office  of  the  Courts  with  playing  a 
critical  role  in  ntinimizing  the  budget  cuts  suffered  in  recent  years  by  state  trisil  and 
appellate  courts. 
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In  1989-1990,  I  served  as  a  member  of  the  Los  Angeles  County  Government 
Commission.    Initially  appointed  as  a  bar  association  committee,  this  group  included 
representatives  of  the  League  of  Women  Voters  and  other  citizens'  organizations.    Its 
purpose  was  to  advocate  for  the  creation  of  a  county  executive  position  in  Los 
Angeles  County.   This  proposal  was  ultimately  placed  before  the  voters,  but  was 
defeated  largely  because  of  the  cost  involved  in  establishing  the  position. 

In  1988-1989,  I  served  as  President  of  the  Los  Angeles  County  Bar  Association.    As 
President,  I  spearheaded  the  effort  to  adopt  a  Pro  Bono  Policy  calling  on  each 
Association  member  to  devote  at  least  35  hours  annually  to  uncompensated 
representation  of  the  poor.   The  Policy  was  the  first  of  its  kind  in  California,  and 
generated  more  than  150,000  additional  hours  of  pro  bono  time  for  the  poor  and 
disadvantaged  in  our  community. 

I  was  also  instrumental  in  the  Association's  promulgation  of  Litigation  Guidelines. 
The  Guidelines,  which  prescribed  a  standard  of  professional  conduct  for  handling 
litigation  matters  at  the  pre-trial  and  trial  stages,  were  ultimately  adopted  by  the  Los 
Angeles  Superior  Court  and  the  United  States  District  Court  for  the  Central  District  of 
California  as  the  standard  of  practice  in  those  courts.   They  have  also  been  widely 
copied  throughout  California.   In  August  1989  and  1992,  I  spoke  to  the  Ninth  Circuit 
Judicial  Conference  about  the  Guidelines  and  professionalism  generally. 

Also  during  my  Presidency,  the  Association  adopted  Minority  Hiring,  Retention  and 
Promotion  Goals,  and  secured  voluntary  commitments  from  40  law  firms  that  they 
would  use  their  best  efforts  to  meet  them.  The  Goals  addressed  the  historical 
difficulty  attorneys  of  color  had  had  securing  employment  with  large  corporate  law 
firms  in  the  County  and  advancing  to  partner.   They  also  recognized  that  the  firms 
had  had  difficulty  retaining  attorneys  of  color  for  more  than  a  few  years  after  initial 
hiring.  The  Goals  were  among  the  first  of  their  kind  promulgated  in  the  country. 

In  1982-1983,  I  served  as  President  of  the  Los  Angeles  County  Bar  Association 
Barristers'  Section  (approximately  10,000  new  and  young  lawyer  members)  and  as 
Chair  of  its  delegation  to  the  State  Bar  Conference  of  Delegates.   As  Barristers' 
President,  I  established  a  nationally  recognized  Domestic  Violence  Counselling 
Project,  and  a  Hospice  Program  which  later  became  the  Association's  Hospice  AIDS 
program.  The  Domestic  Violence  Counselling  Project  offered  free  legal  counselling 
to  victims  of  domestic  violence,  and  engaged  in  public  outreach  to  educate  and 
sensitize  the  public,  police  and  judiciary  concerning  the  high  incidence  of  this  crime 
in  our  community.  The  Hospice  AIDS  Project  received  the  Harrison  Tweed  Award 
ftx)m  the  American  Bar  Association  in  1988  for  its  provision  of  services  to  persons 
infected  with  HTV  and  their  families.   I  also  worked  extensively  during  my  years  in 
the  Barristers  with  the  California  Youth  Authority  and  Probation  Department  to 
strengthen  education  and  rehabilitation  programs  in  juvenile  correction  and 
dq)endency  focilities. 
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n.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.    Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

If  I  were  to  withdraw  from  Arnold  &  Porter  within  the  next  three  years  to  enter  full- 
time  government  service,  I  would  be  entitled,  under  my  contract  with  the  firm  and  the 
Articles  of  Partnership,  to  receive  (1)  the  full  amount  of  my  capital  account  (currently 
$51,1(X));  and  (2)  a  share  of  profits  for  the  then  current  calendar  year,  prorated  to  the 
date  of  withdrawal,  payable  75  days  after  the  firm's  fiscal  year-end.   In  addition, 
under  the  terms  of  my  contract  with  the  firm,  and  the  agreement  between  the  firm  and 
Quinn,  KuUy  and  Morrow  (my  former  law  firm),  I  am  entitled  upon  withdrawal  to  a 
retirement  benefit  equal  to  9.09%  of  the  net  Quinn,  KuUy  and  Morrow  accounts 
receivable  collected  by  Arnold  &  Porter  as  of  the  date  of  my  withdrawal.   In  the 
event  the  return  of  my  capital  account  and  the  Arnold  &  Porter  retirement  benefit  do  . 
not  total  $171,000,  Quirm,  KuUy  and  Morrow  is  obligated  to  pay  the  difference 
between  that  sum  and  the  payments  received  from  Arnold  &  Porter. 

I  also  have  an  interest  in  the  Quinn,  KuUy  and  Morrow  Retirement  Plan,  and  in  the 
Arnold  &  Porter  401k  and  Profit  Sharing  Plans.  AU  amounts  are  100%  vested  and 
are  available  for  withdrawal  at  age  S9'A. 

Explain  how  you  wiU  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  wUl  foUow  in  determining  these  areas  of  concern.   Identify  the 
categories  of  Utigation  and  financial  arrangements  that  are  likely  to  present  potential 
conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

Currently,  the  financial  assets  my  husband  and  I  own  are  limited  to  real  property, 
personal  property,  a  money  market  account,  two  IRAs,  a  life  insurance  policy,  and  an 
interest  in  my  law  finn's  401K/retirement  plan.  In  the  future,  both  of  us  wiU  inherit 
some  stocks  and  bonds  currently  owned  by  our  respective  parents  and/or  held  in  trust 
for  them.   It  would  be  my  intention,  with  respect  to  any  securities  currently  held  in 
my  IRA  and  401K/retirement  account,  and  any  securities  we  acquire  through 
inheritance,  to  maintain  an  itemized  list  of  such  holdings,  updated  at  least  quarterly, 
against  which  I  would  check  the  parties  and  cases  coming  before  me. 

I  would  foUow  tlie  rules  and  standards  set  forth  in  the  Code  of  Judicial  Conduct  in 
handling  any  conflicts  arising  from  our  ownership  of  these  securities,  my  prior 
business  relationships  or  my  personal/professional  friendships. 
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3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

See  attached  Form  AO-10. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as 
called  for). 

See  attached  financial  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 
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FINANCIAL     DISCLOSURE     REPORT 

NOMINATION 


JtDort  "eguirsd  by  the  Ethics 
Retorm  Act  of  1989,  Pub.  L.  Mo. 


1.  Ptrton  Reporting  (Last  name,  first,  middle  initial) 
MORROW,  MARGARET  M. 


2.  Court  or  Organization 

U.S.D.C.  Central  Dist.  Calif 

S.  Report  Type  (check  appropriate  type) 
X  Komination,  Date  01/07/97 
Initial  Annual  Final 


3.  Date  of  Report 
01/06/97 


«.  Title  (Article  III  judges. indicate  active  of 

senior  status;  magistrate  judges  indicate 
full-  or  part -tin*) 

Judicial  Nominee 


6.  Reporting  Period 


01/01/96  -  12/51/96 


7.  Chanters  or  Office  Address 

Arnold  &  Porter 

777  S.  Figueroa  St.,  44th  Fir. 

Los  Angeles,  CA  90017-2513 


any  nibdiTications  pertaining  thereto,  it  is,  in  my  dpinio 
in  conpliance  with  applicable  laws  and  regulations. 


Reviewing  Officer 


IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITIONS.     (Reportingindividualonly,  see  pp.  9-13  of  Instructions.) 


n 


POSITION 
NONE      (No  reportable  positions) 


NAME  OF  ORGANIZATION/ENTITY 


Shareholder.  V.P. .  Director 

Director 

Director 


Ouinn.  Kullv  and  Morrow,  a  Professional  Law  Corp 

Ninth  Circuit  Historical  Society 

Constitutional  Rights  Foundation 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
CM£  PARTIES    AND   TERMS 


n 


1987 


NONE      (No  reportable  agreements) 


Ouinn.  Kullv  and  Morrow  Retirement  Plan 


1994 


1996 


Ouinn.  Kully  and  Morrow  Shareholder  Agreement  withdrawal  benefits 
Partner  Contract  between  Arnold  &  Porter/Ouinn.  Kully  and  Morrow 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  sec  pp.  18-25  of  Instructions.) 
DATE  SOURCE   AND  TYPE 


n 


1995 


NONE      (No  reportable  non-investment  income) 


Ouinn.  Kully  and  Morrow.  Law  Firm  Salary 


1995 


1995 


Ouinn.  Kully  and  Morrow.  Net  Income  from  S  Corp. 
Los  Angeles  Superior  Court.  Salary  fS^ 


1995 


1995 


Universal  Locations,  film  rental  of  residence  (J) 
Rhythm  &  Hues,  film  co.  rental  of  residence  fj) 


S  181845.56 
S   16161.00 

S 0.00 

S    6220.00 
S    3500. OC 


221 


FINANCIAL  DISCLOSURE  REPORT 


Hame  of  Person  Reporting 
MORROW,    MARGARET   M. 


)«te  o*  Report 
01/06/97 


n 


REIMBURSEMENTS  and  GIFTS  -■  iransponalion,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parenthcticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 

NOME      (No  such  reportable  reimbursements  or  gifts) 


Exempt 


n 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parenthcticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NOME      (No  such  reportable  gifts) 


Exempt 


VALUE 


0.00 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 

X  I  HOME      (No  reportable  liabilities) 


□ 


•  VALUE  C»ES: 


i :  m(,%^.  ifM.txw    5 :  lllo%^■.W 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
MORROW,    MARGARET    M. 


Date  of  Report 
01/06/97 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  {Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A                          B. 
Description  of  Assets  , 
(includTng  trust  assets) 

Indicate  uhere  applicable,   owner. of. 
tne  asset  by  using  the  parenthetical 
"(J)"  for  i6'?«  o^nershT?  of  report- 

Place  "(X)'  after  eachaasat 
exempt  fron  prior  dfteloaura. 

,c. 

p. 

Transactions  during  reporting  period 

(1) 

<2) 

(1) 

(2) 

Value. 

buvt'tid, 

If  not  exempt  from  disclosure             | 

41 

Day 

(3) 

(4) 

transaction) 

NONE       (No  rmrtabla 
transactions)  ' 

1     American  Capital  Paea  Fi«id-A  ■ 

Dividend 

Exenpt 

2    Varmiard  Uindsor  11  Fmt  -   IIU 

Dividend 

Exempt 

3    Quim.   Kullv  and  Morrow 
Ratrrement  Plan 

i               ■  U.S.  Treasury  Note* 

Intarett 

Exeapt 

i              ■  Sanford  C.  lernstafn  1 
Co.  Emerging  MJitt  Ftfid 

Dividend 

k 

Exempt 

6             -  Nasco  Corp.  Coaann 

Dividmd 

Sell 

5/13 

J 

A 

7              -  Centex  Corp.  Coonon 

Dividend 

Exempt 

8             -  Put  ta  Corp.  Coaann 

Dividend 

Exempt 

9             -  (Xiana  Coming  Coaann 

DIvidMid 

Exempt 

Mortgage  cSiann  Stock 

Dividend 

Exeapt 

11            •  federal  Nattoiwl 

Mortg.  Assn.  Coaann  Stk 

Dividend 

Except 

12             ■  Golden  We*tFin«xlal    ^ 
Corp. -Del.  Coomon  stoclt 

»ivld«id 

Exempt 

"            ■  '-iSSaSfTt-oek 

Nona 

Exempt 

'*       ■  l-USfs'tST"'"  '~- 

Dividend 

Exempt 

15            -  American  Gcfwral  Corp. 
Ccmaon  Stock 

Olvlderxl 

Exempt 

16            -  Torclwark  Corp.  Coaann 

Dividend 

Exempt 

17            ■  USLIFE  Corp.  Coaann 

Dividend 

Exempt 

18            -  CJONA  Corp.  Coaann 

Dividend 

Exempt 

'  iSTJifr'Bi^j    t31j?88i»to^n8.aoo      f«6?8ii'?oni^?ooo     S:iy?Jo?°.riy?8oo,ooo    iiSlf?'lhS  ll Wooo 

'  r!i.-cS?*!i  i  03,    d31i6?88i»J,'l!8o.ooo    S3iJ6?8ii'?on?: 888.000  k:il?*'^5.SM!88o?88o      '^^~''»'  "  *""•»«' 

^  rtiTcS!!"??,"^'  SSggfiSfi,               !5?Kf^"'  •"'"  »""'>  SUJJTSTeS                  T-c.-./^rk., 
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VII.  Page  2  INVESTMENTS  and 

and  dependent  children.  See  pp 


TRUSTS  --  income,  value,  (ransactions  (Includes  Ihose  of  spouse 
37-54  of  Instructions.) 


Oescrlntton  of  Assen 
(incrudTng   trujc   assets) 

Indicste  uhere  •pplicsble,  owner. of, 
the  asset  by  usinfi  the  parentheticat 

Place  "(X)"  after  each  asset 
exeipt  frcai  prior  disclosure. 

durirS 

Gross  vatue 
at  end. or 
reporting 

Transactions  Airing  reporting  period 

(1) 

(2) 

rent  or 
int.) 

(1) 

(2) 

Value 

bui^illl, 

Te5iS£= 
tion^ 

If  not  except  from  disclosure              1 

41 

Day 

(3) 

(4) 

Identity  of 
, buyer/seller 
(If  private 

trahsaction) 

NONE       (No  reportable 
transeitions)  ' 

""^'.TfrSSln'^^R'n'^""' 

"     •Vsssi?i't*iV-'=''^- 

Dlvid«id 

Exempt 

21             -  Chase  Manhattan  Corp. 
Hen  Conaon  Stock 

Dividend 

Sell 

9/26 

J 

* 

«     ■  'c's^'iSci"^- 

Dividend 

Sell 

9/20 

J 

8 

23            -  First  of  AM'-Ica  Benk 
Corp.  Comnon  stock 

Dividend 

Exempt 

''       -.'.Jc-'-il'^SSilAilt'-Sf 

Dividend 

Exempt 

''            ■  'c'iSWT's'r'Srf'^- 

Oividend 

Sell 

8/28 

J 

A 

26            -  Keycorp  Hew  Cooaun 

Dividend 

Sell 

9/13 

J 

A 

27            -  Nationsbwik  Corp. 
Comnon  Stock 

Dividend 

Exeipt 

28            -  National  City  Corp. 
Coanon  StocY 

Dividend 

J 

Sell 

5/02 

J 

A 

"       •  ''c"5Jii,~lfJc\'  ='^- 

Dividend 

Exeapt 

"       ■  'iSSi^'ifSk"''  ''^- 

Oividend 

Except 

31            -  AT(T  Corp.  Coomon  Stock 

Oividend 

Except 

32             -  MCI   Ccniuiicatiam 
Corp.  Cofflmon  Stock 

Dividend 

Exoipt 

33            -  Sprint  Corp.  Ccmon 

Dividend 

Exeapt 

31             -  Puget  Sound  Power  t 

Light  Co.   Comnon  Stock 

Oividend 

35             -  Pow  Jones  &  Co.    Inc. 
CcnKxi  Stock 

Dlvldenl 

Exempt 

U             ■  Cannett  Co.    Inc.  Coaiaon 

Oividend 

Exempt 

'  ir^i'i'X't^l    JSl$?88i"fo'!!8,o<M     f«6°81,'?oni88%o     S'l^oS^Joi^trt^'Soo.ooo    iSaifS^JhiS  Il!o88%oo 

'  r!ie-cS?*!i .  03,    ii:liSfl?88,°fo'H8o.(K>o   §:lJ56?8i/?on?;m.ooo  t:SI?4°?JaSM:88o?88o     •"»""'•'"''  "  «"•»'"' 

'  iv^cT"?},"^--  susfisri.          i'^nr" '""'  °"""  Kn?TSeT,5             T.c«h/N.rk.t 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
MORROW,    MARGARET   M. 


Date  of  Report 
01/06/97 


MI.  Page  3  INVESTMENTS  and  TRUSTS  --  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Description  of  Assets 
(includ'ns  trust  assets) 

Indicate  where  applicable,   owner  of. 

5?!,8^^f^^f|ni?lh?|^S?JpJif!! 

?SP'S!!lr?K??'l5'8eB^'?M  iS?'^'^ 

Place  "(X)"  after  each  asset 
exeinpt  from  prior  disclosure. 

Transactions  during  reporting  period 

(1) 

(2) 

rent  6r 
int.) 

(1) 

(2) 

Metho§3 

buij-ilii. 

If  not  exempt  from  disclosure             | 

Day 

(3) 

(4) 

transaction) 

MOKE       (No  rMortable 
transait'ons)  ' 

37  Ouiwi,  rully  and  Horrow 
Retfrement  Plan 

M 

^iSSSJh'sfScT?""'" 

Non* 

Sell 

10/2 

J 

A 

J» 

"fSSS'ltik^P'*" '~- 

Non* 

Sell 

6/27 

J 

A 

40 

l^ithkllne  BMChan  Ptc. 

A 

OWidend 

Sett 

12/19 

J 

A 

41 

isJ'VJil^hSSf"'' 

A 

Olvldend 

Exempt 

42 

foundation  Health  Corp. 
Ccranen  Stock 

Non* 

Exempt 

43 

fit'.'VfiJSfs't'oc'k"- 

A 

Dividend 

Exempt 

44 

Rjr  Habisep  Holdings  ^ 
Urp.  New  Conrnon  Sfocli 

A 

Dividend 

Exempt 

45 

'sfSS"'" '~- '-™" 

A 

Dividend 

Exeirpt 

4« 

Eartluraina  Co.  Ccanon 

Nona 

Sell 

4/02 

J 

A 

47 

'{is^is^%sst- 

A 

Dividend 

Sett 

7/09 

J 

A 

4S 

'i\'i,v:  iiSci'^ '"■ 

Nona 

Exempt 

49 

V  r  Corp.  Ccnaon  Stock 

A 

Dividend 

Exempt 

SO 

Ford  Hotor  Co.  Comon 

A 

Dividend 

Exempt 

51 

f^^'r^S^iiViiSk 

A 

Dividend 

Sell 

4/26 

J 

A 

52 

ii^'i^  "• '~- 

A 

Dividend 

Exempt 

53 

Wal-Mart  Stort*  Inc. 
Codinon  Stock 

A 

Dividend 

Exempt 

54 

Alcan  Atuainiji  ltd. 
Common  Stock 

A 

Dividend 

Exempt 

'  ir^iU'X'm  ?3i$?88i«jo'ii8.ooo    fmo?8ii'?o*ii?8%   sn?6S°ior,rt?%o.ooo  rjsifS^jhis  ti Wooo 

'  rsi."'cSf^i » 03,    i!31So?88i''Jo'nJo.ooo    S:«Wi'?on?;888.ooo  t:SI?t°?JaSM:88o?88o     "'"°''-'""  "  «"•»''"' 

'  rsi^cSr^'S,'"^'  suggc'isri.          ssfK^*"  •"•"  °"""  sai!?ss!S5            T.e..h/N.ri,.t 
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Nam*  of  Person  Reporting 
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01/06/97 


VII.  Page  4  INVESTMENTS  and  TRUSTS -income,  value,  iransaclions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Indict 

A.                           B. 
OescriDtion  of  Assets  , 
including  trust  assets) 

SttrSs?R§'is;''iSfe5?Kfi?:i 

indome 
during 
reportTn<) 
period 

Cross  value 
at  end, of 
reporting 
period 

Transactions  during  reporting  period 

separate  ownersfiiD  WjS°^'i.,'fi^> 
foFouotrihip  by  BeptnaSit  cftitd. 

Place  "(X)"  after  eech  asset 
exenpt  from  prior  disclosure. 

(1) 

(2) 

rent  6r 
int.) 

(1) 

(2) 

Value 
Methods 

58^) 

Ji:.i, 

If  not  except  from  disclosure              I 

Montfi- 
Bay 

(3) 

(4) 

Identity  of 
^tuyer/sMler 
(If  private 

trat»action) 

NOME       (No  reportable 
incone,   «sse(s,   or 

transaitions) 

""N'.TivSii.ii'p'nS,'^^^"' 

M 

"isss^"^^  '°^- 

None 

sell 

4/26 

J 

A 

57 

ssr  ?sss;;^icr"" 

A 

Dividend 

Sell 

4/25 

J 

A 

58 

#iSi??t£k-  "  *~^'" 

A 

Dividend 

Exeaipt 

59 

lassittS?*"  '"■ 

A 

Dividend 

Sell 

10/30 

J 

A 

60 

FMC  Corp.   -  New  Ccrann 
Stock 

None 

Exenpt 

61 

Lubrlzol  Corp.  Conmon 
Stoeit 

A 

Dividend 

Exeapt 

62 

^c'S^TfSKVtock 

None 

Except 

63 

|{«forp..«...  cc^ 

None 

Sell 

12/19 

J 

C 

64 

Intl.   Business  Machine* 
Corp.  Comnon  Stock 

A 

Dividerid 

Exeapt 

65 

KOMf  Inc.  Ccanon  Stock 

None 

Exeopt 

66 

OuantuB  Corp.  Connon 
Stock 

None 

Exeept 

67 

c'S!a"s/^f~'°«' 

Now 

Exenpt 

68 

Avnet   Inc.  Cooaon  Stock 

A 

Dlvidenl 

Exenpt 

69 

AMR  Corp.  Coonon  Stock 

None 

Exeapt 

70 

'iSs^  Hs^r  "^- 

None 

Exempt 

71 

Royal  Dutch  Petroletin 
Co.   Common  StocK 

A 

Dividend 

Sell 

6/27 

J 

A 

72 

s'fir  "*•  "^ 

A 

Dividend 

Exeept 

'  ir^if^'Pni    timir^o'Ui.m     ?«6?81i'?o»liS8%oo     S:|y°Jol°tSS??8oo.ooo    SSSIfS^JhSS  Il!o88?ooo 

'  U'^clTn\  1 03,    il3Jlo?88,''{o'll8o.ooo   §3WJ/?on?:888.ooo  t;JI?i''?J.iM:88a?88o     '"*'""'-^'  "  *"»•««' 

'    r?ie«c"of!-?3,='^=     SnggfJSfi.                        'y^VilV"'  •"•"  °"""  S'fl?TSre5                              T<..h/,^rket 
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VII.  Page  5  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.                         B. 
OescriDtion  of  Assets 
(inctucnng  trust  assets) 

Indicate  where  anpli cable,  owner. of 
ttie  asset  by.usThg  the  M^enthetlcal 
'Vj)'   for.iJint   oSnershVp  of  reoort- 

Place  "(X)"  after  each. asset 
exenpt  from  prior  disclosure. 

during 

Transactions  during  reporting  period 

CD 

(2) 

rent  4r 
int.) 

(1) 

(2) 

lit 

}1) 

bui'-Kll, 

tion5 

If  not  exenpt  from  disclosure              { 

Day 

(3) 

<4> 

,435SflHl«r 
'tf.Ki??!Sn) 

NOHE       (No  reportable 
income,  assets,  or 
transa(tions) 

"'"'ReTfrSiinyp're'n''"'"'" 
Ketiretnent  rian 

74             -  Csnsdian  Pacific  Inc.   - 
Ordinary  Stock 

A 

Dividend 

Exenpt 

Ti             ■  Ashland  Inc.  Comon 
Stock 

A 

Dividend 

Sell 

4/25 

J 

A 

Internat.  equity  Fund 

0 

Dividend 

Exempt 

77            -  Sanford  C.  Bernstein  t 
Co.  Cash  Accouit 

C 

Interest 

Exenpt 

78  Uella  Fargo  Checking  Aecoiwt 

None 

Exempt 

79  "erril I  Lynch  Rea<^  Assets 

0 

Dividend 

Exempt 

"  '^i^s^iStn^^si^Sfiu  <j) 

None 

Exenpt 

81  Kadison,  Pfaetier,  Uoodard, 

Quinnt  Rossi   Mvestment  Ptnrshp 

A 

Distribu 

Exempt 

82  BolanJ  Children's  Trust  (S) 

0 

Dividend 

Exempt 

"''c'.'fff»^sfAir.'fTss?.'(Dc, 

8 

Interest 

Exenpt 

84  AiTiold  t  Porter  Profit-Sharing 

None 

85  Arnold  I  Porter  401k  Plan 

None 

86 

87 

88 

89 

90 

'  ir^i'i'X'filS    t31«?88i»fo'n8,ooo     f«6?8J,'?o*ii^8%oo     S=«s5?Jo?°trt?%o,ooo    iSSShgoihS  ll!«88?ooo 

'  niS'cS?*!*  1 03,    il3J?a?88i»fo'S8o.ooo    SI}Sfl?8Ji'?on?:888,ooo  ^=S^?t''?J.S%?;88fl?88o      "■*"">■"'  "  »""•»'"' 

'  riirc5T!''83,='^=  8:8ggfisri.              BSfRU^"'  """  *"'»  SUlJTSKa                 T.c.sh/Narket 
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VII.  Page  6  INVESTMENTS  and  TRUSTS -- income,  value,  iransaclions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Cescriptlon  "of  Assets 
(includlns   trust   assets) 

Indieite  nfiere  sppllcable,   oxner.of, 
the  asset  by  usino  the  p0fei)thet teal 

?4'U?ciir'.srs£52s1,^<5?p'fj; 

fSP'SJA:r?K?5^§5'§.?WSV"?AnS°" 

Place  "(X)"  after  each  asset 
exefflpt   fron  prior  disclosure. 

c. 

Income 
dun  no 

Cross  value 
at  end  of 
reporting 
period 

Transactions  tkjrinj  reporting  period 

(1) 

(2) 

rent  6r 
int.) 

<1) 

(2) 

Method] 

?S?5) 

If  not  exeinpt  from  disclosure              I 

Hontli- 
Day 

(3) 

(4) 

Identity  of 
,$uyer/siirer 
(If  private 

trahsaction) 

_                    NOKE        (No  reportable 
Z                         inccaie,  assers,  or 
transadtioos) 

91 

n 

<a 

9* 

95 

96 

97 

98 

99 

1M 

101 

102 

103 

104 

105 

106 

107 

108 

'  lSr!i?"Bi'rtli    ?31s?88i°fo'n8.ooo      ?3?ft?«Ji'?o*ii?8«ooo     S:i?o5°Jo!»t?ty°8oo,ooo    83lf2<"t^K  ilWooo 

^  IfliiTci?*!!  I  oj>    iS3§6°88,»fo'l!8o.ooo    §.1iMi'?on?:m.ooo  t;SI?*°$;a^M!88fl°88o      "•*"»•'"''  "  «"'°«' 

'  rtircSt!''?3>'°**=  suggfisri.          ssfnj^^*"  """ »"""  s^hits?^            T.c..h/N.rk.t 

228 


FINANCIAL  DISCLOSURE  REPORT 


Name  of   Person  Reporting 
MORROW,    MARGARET    M. 


Date  of  Report 
01/06/97 


VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report.) 

II.  Agreements. 

If  I  were  to  withdraw  from  Arnold  S  Porter  within  the  next  three  years  to 
enter  full-time  government  service.  I  would  be  entitled,  under  my  contract 
with  the  firm  and  the  Articles  of  Partnership,  to  receive  fl^  the  full  amount 
of  mv  capital  account  (currently  S51.100);  and  (2)  a  share  of  profits  for  the 
then  current  calendar  vear.  prorated  to  the  date  of  withdrawal,  payable  75 
days  after  the  close  of  the  firm's  fiscal  year. In  addition,  under  the  terms 


of  mv  contract  with  Arnold  &  Porter,  and  the  terms  of  the  agreement  between 

Arnold  &  Porter  and  Ouinn.  Kullv  and  Morrow  (my  former  law  f irm> .  I  am 

entitled  upon  withdrawal  to  a  retirement  benefit  equal  to  9.09%  of  the  net 
ouinn.  Kully  and  Morrow  accounts  receivable  collected  by  Arnold  &  Porter  as  of 
the  date  of  mv  withdrawal.   In  the  event  the  return  of  my  capital  account  and 
the  Arnold  &  Porter  retirement  benefit  do  not  total  S171.000.  Ouinn.  Kully  and 
Morrow  is  obligated  to  parv  the  difference  between  that  sum  and  the  payments 
received  from  Arnold  &  Porter. 


Mv  interests  in  the  Ouinn.  Kullv  and  Morrow  Retirement  Plan,  the  Arnold  & 
Porter  Profit  Sharing  Plan  and  the  Arnold  &  Porter  401k  Plan  are  100%  vested. 
and  available  for  withdrawal  at  age  59  1/2. 


I.   POSITIONS     (Cont'd.) 

POSITION 


p?ntner 


NAME  OF  ORGANIZATION/ENTITY 
Arnold  &  Porter 
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PIHAKCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

MORROW,  MARGARET  M. 


D«tt  of   Report 
01/06/97 


ZZ.   AQREEMENTS 
DATE 


(Cont'd.) 


PARTIES  AND  TERMS 


1996 


1996 


1222 

III.   MON- INVESTMENT  INCOME 

DATE 


Partner  Contract  between  Arnold  &  Porter/Maraaret  M.  Morrow 

Arnold  &  Porter  Profit-Sharing  Plan 

Arnold  &  Porter  401k  Plan 


(Cont'd.) 

SOURCE  AND  TYPE 


1995 


li££_ 


122i_ 


122fi_ 


1996 


1996 


1996 


Rutter  Group,  honorarium  for  educational  program 

Ouinn.  Kullv  and  Morrow.  Law  Firm  Salary 

Los  Angeles  Superior  Court.  Salary  (S) 

Universal  Locations,  film  rental  of  residence  (J) 
Universal  Locations,  film  rental  of  residence  (Jl 

Emerald  Films,  film  rental  of  residence  (J) 

Arnold  &  Porter.  Partnership  Distributions 


GROSS  INCOME 

$ 

500 

PO 

$ 

133229 

20 

$ 

0 

00 

$ 

5040 

00 

$ 

2285 

00 

$ 

6500 

00 

$ 

102653 

00 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
MORROW,     MARGARET    M. 


)«te  of  Report 
01/06/97 


IX.  CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seq. ,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


NOTE:  ANY  IND 
THIS  REPORT  MAY 
SECTION  104) . 


lL  AjJa^^ajv/ 


l'C-^7 


iqUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  O.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 

Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all  assets 
(including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  fmancial  holdings)  all 
liabilities  (including  debts,  mortgages,  loans,  and  other  fmancial  obligations)  of  yourself,  your  spouse,  and 
other  immediate  members  of  your  household. 


ASSETS 

LIABIUTIES                                       1 

Cub  oa  hud  uid  in  buki  -  Nou  1 

1S4 

029 

Note*  payibic  lo  baolu-Mcured 

U.S.  Oartmatai  itcuntiei   ijil  Kheduk 

NoUf  payable  lo  bank*— unsecured 

Liaad  Mcutilin-Kld  •clKdtik 

Nolet  payable  lo  relativea 

Nolea  payable  lo  otbcra 

i 

Accoums  aod  QOIM  reccivabU: 

Accouou  and  biUa  due  -  NoU  3 

1 

Dim  Cram  ralativn  unl  Heads 

Unpaid  iocoow  tax 

1 

Ou>  fromolten 

Other  unpaid  ux  and  imereat 

1 

OoubdU 

Real  eaale  moflfafea  payable  -  SckadlJ*  2 

377 

009 

1 

002 

000 

Channel  moftfaics  and  other  lieoa  payable 

RMi  MMt  oioflgafca  racatvabk 

1 

Ayloaud  o(bir  pcnooa]  propstty 

210 

000 
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Notes  to  Financial  Statement: 


Note  1 


The  "cash  on  hand  and  in  banks'  figure  includes  money  presently  in  the  checking  account  that  we 
use  to  pay  current  expenses.  The  balance  in  this  account  fluctuates  during  the  month.  The  remainder  is  the 
balance  in  a  Merrill  Lynch  money  market  fund. 

Note  2 

It  is  our  general  practice  to  pay  balances  due  on  revolving  credit  accounts  in  full  on  a  monthly  basis. 
Credit  cards  include  American  Express,  MasterCard,  BankAmericard,  and  various  gasoline  and  department 
store  accounts. 


Schedule  1 
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in.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."   Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

During  my  years  in  practice,  I  have  represented  or  counselled  numerous  clients  on  a 
pro  bono  basis.    Early  in  my  career,  I  participated  in  intake  clinics  sponsored  by 
Public  Counsel,  and  represented  various  indigent  clients  in  consumer  fraud  and  debt 
collection  matters.   I  also  served  as  a  volunteer  at  the  Domestic  Violence  Counselling 
Project,  helping  women  who  sought  to  obtain  restraining  orders  prepare  the  necessary 
forms  for  presentation  to  the  court.   Additionally,  I  participated  in  National  Law 
Week  legal  advice  clinics  sponsored  by  the  Los  Angeles  County  Bar  Association 
Barristers'  Section,  and  did  substantial  pro  bono  work  for  a  SO  1(c)  corporation.   In 
1983,  I  received  a  Pro  Bono  Certificate  from  the  State  Bar  of  California  recognizing 
these  various  activities. 

In  more  recent  years,  I  have  served  as  the  senior  member  of  a  team  of  lawyers 
representing  Guatemalan,  El  Salvadorian  and  Syrian  refugees  seeking  political  asylum 
in  the  United  States.   In  all,  we  have  helped  3  families  (16  individuals)  file  political 
asylum  petitions  with  the  Immigration  and  Naturalization  Service,  and  appeal  adverse 
decisions  to  the  Board  of  Immigration  Appeals.   Additionally,  I  and  another  lawyer  in 
the  firm  appealed  the  criminal  convictions  of  three  federal  defendants  to  the  Ninth 
Circuit.   During  the  past  two  years,  I  have  also  participated  in  the  firm's 
representation  of  small  business  owners  who  lost  assets  and  property  during  the  April 
1992  civil  disturbances  in  Los  Angeles.   Generally,  we  have  assisted  these  individuals 
with  claims  against  their  insurance  companies  for  reimbursement  of  a  portion  of  their 
losses.   Finally,  I  have  represented  applicants  for  admission  to  the  bar  on  a  pro  bono 
basis,  ^jpealing  decisions  respecting  their  fitness  to  practice. 

As  President  of  the  Los  Angeles  County  Bar  Association,  I  spearheaded  efforts  to 
develop  a  Pro  Bono  Policy  calling  on  Association  members  to  devote  at  least  35  hours 
annually  to  qcq  bono  legal  work.   More  than  125  law  firms  and  over  350  individual 
lawyers  committed  to  the  Policy  during  my  term,  generating  more  than  150,000 
additional  hours  of  pro  bono  time  for  the  poor  and  disadvantaged  in  our  community. 
The  Policy,  which  was  the  first  of  its  kind  in  California,  became  a  model  for  similar 
efforts  throughout  the  state. 

I  was  one  of  the  original  members  of  the  Pro  Bono  Council,  the  group  responsible  for 
drafting  the  Policy,  and  have  remained  on  the  committee  almost  continuously  since 
1988.   I  continue  to  serve  as  a  member  this  year. 

I  have  also  served  on  the  boards  of  a  number  of  legal  services  programs,  including 
Public  Counsel,  the  Inner  City  Law  Center  (Homeless  Resource  Center  Board),  and 
the  Harriett  Buhai  Center  for  Family  Law  (Advisory  Board),  and  as  a  Director  of  the 
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Foundation  of  the  State  Bar  of  California  and  the  Los  Angeles  County  Bar 
Foundation,  both  of  which  support  numerous  legal  services  operations. 

I  have  been  my  firm's  Pro  Bono  Partner  since  we  commenced  operations  in  1987,  and 
was  also  a  member  of  the  State  Bar's  LAW-HELP-L.A.  Committee  in  1992.   This 
group  was  formed  to  help  coordinate  the  response  of  Los  Angeles  legal  services 
programs  and  bar  associations  to  the  disturbances  which  rocked  Los  Angeles 
following  the  first  Rodney  King  verdict  in  April  1992.    It  was  reactivated  in  1993- 
1994,  following  a  series  of  devastating  fires  and  the  January  1994  Northridge 
earthquake. 

In  addition  to  these  E£Q  bono  activities,  I  have  been  active  in  the  community. 
Currently,  I  serve  on  the  Board  of  Directors  of  the  Constitutional  Rights  Foundation, 
an  organization  dedicated  to  youth  citizenship  and  law-related  education  nationwide.   I 
am  Co-Chair  of  the  Board's  Education  Committee,  which  is  charged  with  program 
oversight  and  development. 

In  1989-1990,  I  served  as  a  member  of  the  Commission  to  Draft  an  Ethics  Code  for 
Los  Angeles  City  Government  and  as  a  member  of  the  Los  Angeles  County 
Government  Commission.   From  1983-198S,  I  was  a  member  of  the  Junior  League  of 
Pasadena,  and  participated  in  League  projects  to  help  single  mothers  with  children 
find  employment  in  the  area,  provide  a  day  care  referral  service  for  working  mothers, 
and  provide  food  for  the  homeless  in  the  community. 

For  the  past  four  years,  my  husband  and  I  have  participated  in  The  Giving  Bank,  a 
program  of  Holy  Family  Church  in  South  Pasadena  which  supplies  food  weekly  to 
350  families  in  poor  communities  throughout  Los  Angeles  County.   In  the  past,  I 
have  worked  with  Para  Los  Ninos,  an  organization  that  provides  help  and  support  for 
children  living  in  the  iimer  city,  and  have  supported  the  Pasadena  YWCA  Rape 
Hotline  and  the  Santa  Monica  Rape  Treatment  Center,  both  of  which  provide 
counselling  and  crisis  services  to  victims  of  rape  and  domestic  violence. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  Judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.    Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  through  either 
formal  membership  requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.   What  you  have  done  to  try  to  change 
these  policies? 

From  1983  to  1985,  I  was  a  member  of  the  Junior  League  of  Pasadena,  a  local 
affiliate  of  a  national  women's  service  organization.   I  am  also  a  past  member  of  a 
local  chapter  of  P.E.O.,  a  national  women's  organization  dedicated  to  philanthropic 
and  educational  activities.   Neither  of  these  organizations,  as  I  understand  it,  formally 
admits  men  as  members.   In  each  case,  however,  men  act  as  advisors,  consultants 
and/or  board  members. 
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3.  Is  there  a  selection  commission  in  your  Jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?   If  so,  did  it  recommend  your  nomination?   Please 
describe  your  experience  in  the  entire  Judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

Both  Senator  Barbara  Boxer  and  Senator  Dianne  Feinstein  maintain  committees  in  the 
Central  District  of  California  that  evaluate  and  make  recommendations  to  them 
concerning  the  qualifications  of  potential  candidates  for  nomination  to  the  federal 
bench.   I  submitted  an  application  to  both  Senators.   To  my  knowledge.  Senator 
Feinstein 's  committee  did  not  actively  review  candidates  following  the  submission  of 
my  application  and  prior  to  the  time  I  was  recommended  to  the  President  by  Senator 
Boxer.   Senator  Boxer's  committee  conducted  a  review  of  more  than  seventy 
applicants  commencing  in  May  1995.   The  committee  reviewed  written  Personal  Data 
Questionnaires  submitted  by  the  applicants,  and  sent  evaluation  forms  to  references 
and  contacts  in  the  community.   It  then  interviewed  approximately  18  individuals.    I 
was  one  of  the  eighteen.   Following  the  interviews,  the  committee  sent  the  names  of 
approximately  seven  individuals  to  Senator  Boxer  for  her  consideration.   I  was  one  of 
those  recommended  by  the  committee  to  the  Senator.   Ultimately,  Senator  Boxer 
recommended  me  to  the  President  as  a  nominee  for  an  upcoming  vacancy  on  the 
United  States  District  Court  for  the  Central  District  of  California. 

After  my  recommendation  by  the  Senator,  I  submitted  written  responses  to  a 
Department  of  Justice  questionnaire.   The  Department  conducted  an  investigation  of 
my  qualifications  and  spoke  with  numerous  judges,  lawyers,  clients  and  other 
individuals  concerning  me.   Department  of  Justice  employees  interviewed  me  by 
telephone  and  in  person  during  this  process. 

I  also  submitted  a  Personal  Data  Questionnaire  to  the  American  Bar  Association.   A 
member  of  the  ABA's  Judiciary  Committee  spoke  with  lawyers  who  had  opposed  me 
in  cases,  with  judges  before  whom  I  had  appeared,  with  co-counsel,  and  with  other 
lawyers  and  judges  in  the  community  concerning  my  qualifications.   He  then 
interviewed  me  personally. 

Finally,  I  submitted  a  questionnaire  to  the  Federal  Bureau  of  Investigation.  I  was 
personally  interviewed  by  an  FBI  Special  Agent  in  Los  Angeles,  and  provided  the 
documentation  the  agent  requested.   During  the  course  of  the  Bureau's  investigation,  I 
responded  to  several  telephone  inquiries  seeking  additional  information,  and  provided 
some  additional  information  in  writing. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  Judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 
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Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  Judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.    It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  Judiciary  toward  problem-solution  rather  than 
grievance-resolution ; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 


d. 


A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such 
as  standing  and  ripeness;  and 

e.         A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

The  fundamental  role  of  the  courts  in  our  society  is  to  provide  a  forum  for  the 
peaceful  resolution  of  grievances  and  disputes.   It  is  for  this  reason  that  a  "case  or 
controversy"  is  required  before  a  court  can  act.   Given  this  fact,  the  courts'  role  is 
primarily  one  of  grievance  resolution  rather  than  "problem  solving."  Because  of  the 
rules  governing  class  actions,  and  litigants'  ability  to  challenge  statutes  and  other 
r^ulations  on  grounds  of  constitutionality,  the  decision  of  a  particular  case  may  on 
occasion  affect  more  than  just  the  individual  or  individuals  before  the  court.  Judges 
should  not  seek  to  create  opportunities  to  make  rulings  with  broad  effect,  however, 
unless  the  facts  of  the  case  or  legal  precedent  squarely  require  it. 
The  specific  role  of  a  trial  judge  is  to  apply  the  law  as  enacted  by  Congress  and 
interpreted  by  the  Supreme  Court  and  Courts  of  Appeals.   His  or  her  role  is  not  to 
"make  law."   On  occasion,  when  issues  are  presented  for  which  no  clear  precedent 
exists,  a  trial  judge  may  be  called  upon  to  determine  either  the  legislature's  intent  in 
enacting  a  particular  statute,  and/or  the  rule  of  law  appellate  courts  would  be  likely  to 
adopt  based  on  their  past  rulings  and  decisions. 

Given  the  restrictions  of  the  case  and  controversy  requirement,  and  the  limited  nature 
of  legal  remedies  available,  the  courts  are  ill  equippoJ  to  resolve  the  broad  problems 
bang  our  society,  and  should  not  undertake  to  do  so.  That  is  the  job  of  the 
l^islative  and  executive  branches  in  our  constitutional  structure. 
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Questions  and  Answers 


RESPONSES  TO  SENATOR  THURMOND'S  QUESTIONS 
FROM  JEFFREY  T.  MILLER 

Question  1 :  Judge  Miller,  many  complain  that  a  case  takes  too  long  to 
wind  its  way  through  the  courts.  As  a  Federal  judge,  what  specific  efforts  do 
you  intend  to  Implement  to  encourage  the  speedy  resolution  of  your  cases? 

Answer: 

If  I  were  confirmed,  I  would  endeavor  to  exercise  effective  management 
of  a  case  throughout  its  course.  In  the  beginning,  guidelines  for  service 
of  a  complaint  and  responsive  pleadings  thereto  are  important.  Once  all 
parties  are  before  the  court,  continued  case  management  should  identify 
those  actions  amenable  to  alternative  dispute  resolution  such  as 
arbitration,  mediation,  and  settlement  efforts.  Through  active 
management  of  discovery,  trial  readiness  will  be  achieved  at  the  earliest 
possible  time.  Thereafter,  parties  should  be  required  to  meet  and  confer 
for  the  purposes  of  reaching  agreements  as  to  undisputed  facts,  for  the 
simplification  of  issues,  and  organization  of  witnesses'  exhibits,  and  jury 
instructions,  if  applicable. 

Question  2:  It  is  my  view  that  judges  should  have  judicial  temperament. 
Do  you  believe  a  judge  should  exercise  his  or  her  power  judiciously,  and  if  so, 
why?  .11  ...  1 

Answer: 

it  is  also  my  view  that  judges  should  exercise  proper  judicial 
temperament.  A  judge,  while  maintaining  decorum  as  well  as  control 
over  proceedings,  should  be  patient,  courteous  to  all  in  the  courtroom  and 
chambers,  listen  well,  and  always  be  fair.  Judges  should  always  strive 
to  enhance  the  image  of  the  courts  before  all  who  are  present  as  this  will 
not  only  help  to  ensure  fairness  to  litigants,  but  will  also  create  a  positive 
perception  for  so  many  people  whose  only  direct  contact  with 
government  is  as  a  litigant,  witness  or  juror. 

Question  3:  Are  there  any  circumstances  under  which  a  judge  should 
attempt  to  establish  new  judicial  precedent  and,  if  so,  what  criteria  do  you 
consider  important  in  determining  the  propriety  of  reversing  some  existing 
precedent? 
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Answer: 

A  judge  must  follow  precedent,  not  "reverse"  it.  In  those  rare  cases 
raising  issues  of  first  impression,  the  language  of  the  statute  and  the 
intent  of  the  legislature  in  enacting  the  statute  should  be  followed. 
Where  the  statutory  language  and  legislative  intent  are  not  clear,  cases 
on  point  from  other  jurisdictions,  while  not  binding,  may  be  analyzed  as 
well  as  analogous  case  law  from  which  a  parity  of  reasoning  may  be 
applied. 

Question  4:  Assuming  you  are  confirmed,  what  do  you  feel  will  be  the 
greatest  difference  between  serving  as  a  California  Superior  Court  Judge  and 
a  Federal  judge? 

Answer: 

If  I  were  confirmed,  the  greatest  difference  between  serving  as  a 
California  Superior  Court  Judge  and  a  Federal  judge  would  be  the 
application  of  federal  substantive  and  procedure  law,  a  task  for  which 
preparation  and  training  are  essential. 


ANSWERS  TO  WRITTEN  QXJESTIONS  FOR  DONALD  M.  MIDDLEBROOKS 
FROM  SENATOR  STROM  THURMOND  (R-SC) 

QUESTION  1 .  Mr.  Middlebrooks,  you  appear  to  be  a  strong  supporter  of  cameras 
in  the  courtroom.  Do  you  fisel  the  trial  judge  should  liave  discretion  in  deciding  whether  to 
permit  cameras  in  his  courtroom? 

ANSWER:  I  participated  in  the  rule  making  proceedings  of  the  Florida  Supreme 
Court  which  led  to  the  nile  penmtting  cameras  in  the  Florida  courts.  In  Florida  state  courts 
"subject  at  all  times  to  the  authority  of  the  presiding  judge  to  (i)  control  the  conduct  of 
proceedings  before  the  court,  (ii)  ensure  decorum  and  prevent  distractions,  and  (iii)  ensure  the 
fair  administration  of  justice  in  the  pending  cause,  electronic  media  and  still  photography 
coverage  of  public  judicial  proceedings . . .  shall  be  allowed  in  accordance  with  standards  of 
conduct  and  technology  promulgated  by  the  Supreme  Court  of  Florida."   On  balance,  camera 
coverage  has  been  beneficial  in  Florida  and  has  led  to  greater  public  understanding  of  the 
operation  of  the  courts.  I  believe  the  trial  judge  should  retain  disaetion  but  under  guidelines 
established  in  a  rule  of  judicial  administration. 

QUESTION  2.  It  is  my  understanding  that  you  litigated  a  case  that,  if  successful, 
would  have  permitted  the  press  to  attend  pretrial  discovery  depositions  and  to  obtain  copies  of 
unfiled  depositions.  Why  do  you  feel  it  is  important  for  the  press  to  have  access  to  these 
materials? 

ANSAVER     Prior  to  1982,  depositions  in  Florida  were  required  to  be  filed  and 
reporters,  as  did  others,  routinely  had  access.  The  filing  requirement  was  removed  to  reheve  the 
document  storage  problem  facing  the  court  system.  As  counsel  for  several  news  organizations,  I 
iinsuccessfiiUy  litigated  a  case  that  would  have  again  allowed  reporters  access  to  pretrial 
depositions  and  copies  of  imfiled  depositions.  I  argued  that  depositions  were  judicial 
proceedings  and  that  Florida  case  law  requiring  public  access  to  judicial  proceedings  was 
applicable.  I  also  argued  that  the  Florida  Public  Records  Law  applied  to  unfiled  depositions. 
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The  primaiy  reason  for  allowing  access  is  public  accountability  of  the  judicial 
system.  In  Rorida,  over  97%  of  criminal  cases  are  resolved  without  a  trial  after  a  plea.  Pretrial 
discovery  depositions  play  a  major  role  in  determining  how  a  case  will  be  resolved  and  are  a 
primary  source  from  which  the  public  may  learn  information  about  the  case.  Without  pubhc 
access  and  news  reports  of  these  proceedings,  potential  witnesses  remain  ignorant  and 
uninvolved,  victims  and  their  families  and  friends  are  apt  to  become  frustrated.  As  a  general 
rule,  public  proceedings  are  desirable,  both  from  the  standpoint  of  public  understanding  of  the 
process  and  the  integrity  of  the  system. 

If  confirmed  as  a  federal  judge,  I  will,  of  course,  adhere  strictly  to  federal  law  and 
rules  in  this  area. 

QUESTION  3.  There  is  frequently  conflict  between  the  deeply  felt  views  of  a 
Federal  judge  and  the  constraints  of  judicial  precedent.  How  would  you  resolve  the  tension 
between  your  personal  views  and  the  principles  of  stare  decisis? 

ANSWER:  The  rule  of  law  depends,  at  its  core,  on  adherence  to  the  doctrine  of 
stare  decisis.  Stare  decisis  promotes  the  evenhanded,  predictable  and  consistent  development  of 
legal  principles;  fosters  reliance  on  judicial  decisions;  and  contributes  to  the  actual  and  perceived 
integrity  of  the  judicial  system. 

My  view  about  the  importance  of  stare  decisis  to  the  rule  of  law  is  deeply  felt  and 
overrides  any  personal  belief  I  may  have  about  an  individual  issue. 

QUESTION  4.  What  do  you  see  as  the  greatest  difiSculty  you  will  have  in 
transferring  from  your  current  position  to  becomiog  a  Federal  jurist? 

ANSWER;  As  a  lawyer,  I  have  enjoyed  privacy  and  freedom,  aa  well  as  the 
comradery  of  friends,  many  of  whom  are  also  lawyers.  If  I  am  confirmed  as  a  federal  judge,  I 
recognize  I  must  give  up  some  of  the  freedom  I  cunently  enjoy  and  much  of  the  privacy.  On  the 
day  prior  to  my  hearing  before  the  Senate  Judiciary  Committee,  for  instance,  my  net  worth  was 
published  in  USA  Todav.  I  also  recognize  I  must  accept  a  degree  of  isolation.  I  believe  these 
personal  changes  will  present  the  greatest  difficulty. 


ANSWERS  TO  QUESTIONS  FROM  SENATOR  CHARLES  E.  GRASSLEY 
FOR  DONALD  M  MIDDLEBROOKS 


QUESTION  (1)  I  UNDERSTAND  FROM  YOUR  BIOGRAPfflCAL  STATEMENT 
THAT  YOU  RESEARCHED  REQUESTS  FOR  EXECUTIVE  CLEMENCY.  DID  YOU 
CONSULT  WITH  THE  CRIME  VICTIM'S  FAMILY  IN  EVERY  CASE  WHEN 
DETERMINING  WHETHER  CLEMENCY  WAS  WARRANTED?  DID  THE 
VICTIMS  OR  THEIR  FAMILIES  IN  ANY  CASE  OPPOSE  ANY  CLEMENCY  YOU 
RECOMMENDED?  PLEASE  EXPLAIN  IN  EACH  INSTANCE. 

ANSWER;      While  I  was  counsel  to  Florida  Governor  Reubin  Askew 

and  involved  in  establishing  procedures  for  executive  clemency, 
the  only  individual  case  I  researched  was  the  case  of  Freddie  Pitts  and 
Wilbeit  Lee,  referred  to  in  req;>onse  to  Question  19  of  my  Senate 
Judiciary  Committed  Questionnaire.  I  began  that  investigation  after 
the  son  of  a  murder  victim  wrote  to  the  Governor  expressing  his 
belief  that  the  wrong  men  had  been  convicted. 

The  procedures  of  the  Governor  and  Cabinet  for  capital  cases  at  the 
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time  I  was  involved  in  advising  the  Governor  with  respect  to  death 
penalty  cases  coDtemplated  a  procedure  where  the  parole  commission 
conducted  interviews  with  the  inmate  and  others,  including  family 
members  of  victims.  A  public  hearing  was  then  held  with  oral 
argument  to  the  Governor  and  Cabinet  by  counsel  for  the  inmate  and 
the  prosecutor.  There  were  no  instances  of  demoicy  being  granted, 
and  I  did  not  recommend  clemency  in  any  case. 

With  regard  to  other  exercise  of  executive  clemency,  restoration  of 
civil  rights  was  automatically  placed  before  the  Governor  and  Cabinet, 
with  the  exception  of  the  right  to  own  a  firearm  after  completion  of 
sentence.  From  time  to  time,  persons  who  had  completed  their  sentence 
and  had  led  an  exemplary  life  would  apply  for  a  pardon  firom  the 
Governor  and  Cabinet.  These  proceedings  were  at  publicly  noticed 
meetings.  I  do  not  recall  ever  being  involved  in  advising  the  Governor 
on  any  of  those  cases  and  that  was  not  normally  within  my 
responsibilities. 

QUESTION  (1)(A)  COULD  YOU  PROVIDE  TO  THE  COMMITTEE  IN  WRITING 
EACH  CASE  WHICH  YOU  RESEARCHED,  INDICATING  WHAT  YOUR 
RECOMMENDATIONS  WERE  AND  THE  REASONS  FOR  THOSE 
RECOMMENDATIONS? 

ANSWER:      The  only  case  I  researched  was  the  case  of  Pitts  and  Lee, 

referred  to  above.  In  that  case,  two  gas  station  attendants  were 
murdered  during  an  armed  robbery  in  northwest  Florida  and  Freddie  Pitts, 
a  soldier  on  leave,  and  WUbert  Lee  were  later  arrested.  They  were  tried 
and  convicted  in  a  racially  charged  atmosphere. 

Subsquently,  it  was  discovered  by  law  enforcement  persoimel  in 
South  Florida  that  Curtis  Adams,  a  convicted  felon,  who  had  left 
northwest  Florida  the  day  of  the  crime  and  was  later  arrested  for 
another  armed  robbery,  may  have  committed  the  murder.  Mr.  Adams 
confessed  to  the  crime  but  then  recanted.  Pitts  and  Lee  were  granted  a  new 
trial.  In  the  second  trial,  they  were  again  convicted.  Curtis  Adams  refused 
to  testify.  Pitts  and  Lee  were  sentenced  to  death  but  their  sentences  were 
later  commuted  by  the  courts  to  life  imprisonment. 

Many  people,  inchiding  law  enforcement  personnel  in  South  Florida, 
continued  to  believe  the  two  had  been  wrongly  convicted.  After  the 
-  —  son  of  one  of  the  victims  wrote  the  Governor,  I  was  assigned  to 

investigate  the  case.  I  reviewed  transcripts,  spoke  with  prosecutors  and 
law  enforcement  persoimel,  counsel,  investigators,  and  interviewed  Curtis 
Adams  in  prison  Mr.  Adams  again  confessed,  revealing  many  details 
about  the  crime  which  he  could  not  have  learned  from  any  public  source. 
Governor  Askew  also  spoke  directly  with  several  witnesses. 

Under  Florida  law,  the  Governor  can  gi-aht  clemency  with  the 
approval  of  three  members  of  Florida's  elected  Cabinet.  I  advised  the 
Governor  of  my  belief  that,  in  all  likelihood,  Pitts  and  Lee  were 
innocent  of  the  crime  for  which  they  had  been  convicted  and  that 
Curtis  Adams  was  the  Ukely  perpetrator.  I  researched  the  law 
governing  the  pardon  power  and,  at  the  Governor's  direction, 
assisted  in  drafting  a  statement  of  his  reasons  for  the  pardon. 
The  Governor  advised  the  Attorney  General  of  his  intentioa 
The  Attorney  General  conducted  his  own  investigation  and  also 
interviewed  Curtis  Adams. 
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The  Governor's  pardon  of  Pitts  and  Lee  was  approved  by  the 
Attorney  General,  the  Commissioner  of  Education  and  the  State 
Treasurer.  They  had  served  approximately  13  years  at  the  time 
of  the  pardon. 


QUESnON  (2)(A)  IN  YOUR  BIOGRAPHICAL  STATEMENT,  YOU  INDICATED 
THAT  YOU  SUCCESSFULLY  HAD  A  DEATH  SENTENCE  COMMUTED  TO  LIFE 
IMPRISONMENT.  DID  YOU  SPEAK  WITH  THE  VICTIM'S  FAMILY  BEFORE 
OR  AFTER  THE  SENTENCE  WAS  COMMUTED,  OR  DID  THE  FAMILY  GET  TO 
MAKE  A  VICTIM  IMPACT  STATEMENT? 

ANSWER      I  represented  a  death  row  inmate  in  post  conviction  proceedings  in 
state  and  federal  court  The  Eleventh  Circuit  reversed  his  sentence 
of  death  and  ordered  the  State  of  Floiida  to  grant  the  inmate  a  new 
sentencing  proceeding  or  sentence  him  to  life  imprisonment.  The 
State  subsequently  decided  to  sentence  him  to  life  imprisonment 
I  was  not  involved  in  the  decision  of  the  State  not  to  seek  the  death 
penalty  but  I  believe  the  inmate's  health  played  a  role  in  that 
decision.  I  am  aware  fixjm  press  accotints  that  the  victim's  family 
did  not  agree  with  the  decision  of  the  prosecutors. 

I  spoke  with  the  victim's  daughter  once  during  my  representation. 
She  called  me  to  let  me  know  that  it  would  have  been  her  mother's 
birthday.  She  wanted  to  know  how  I  could  represent  such  a  person 
I  told  her  of  my  view  that  a  person  sentenced  to  death  should  be  assisted 
by  counsel  prior  to  execution.  She  said  she  agreed  he  should  have 
counsel  but  felt  the  case  was  taking  too  long  to  be  resolved. 


QUESTION  (2)(B)  WHAT  WAS  THE  VICTIM'S  FAMILY'S  VIEW  OF  THE 
COMMUTATION? 

ANSWER:      Please  see  my  response  to  Question  (2XA)  above. 


QUESTION  (3)(A)  IS  THERE  AJf^'  INSTANCE  WHERE  YOU  WOULD  HAVE 
PROBLEMS  INVOKING  A  DEATH  PENALTY? 

ANSWER      I  personally  support  the  death  penalty  and  if  I  were  in  a  legislative 
body  I  would  vote  for  it  as  a  punishment  for  premeditated  murder. 

As  a  judge,  I  would  apply  the  death  penalty  as  provided 

by  law  and  governing  precedent  irrespective  of  any  personal  view. 


QUESTION  (3)(B)  IN  YOUR  VIEW,  DOES  RULE  6 15  OF  THE  FEDERAL  RULES 
OF  EVIDENCE  PERMIT  A  TIUAL  JUDGE  TO  EXCLUDE  FROM  A  CAPITAL 
TRL\L  PERSONS  WHO  WILL  TESTIFY  ONLY  DURING  THE  SENTENCING 
PHASE  OF  THE  CASE  (IF  THERE  IS  ONE)  AS  VICTIM  IMPACT  WITNESSES? 

ANSWER      Under  the  Victims  Rights  Clarification  Act  of  1 997,  the  Federal 
courts  may  not  exclude  a  crime's  victims  from  the  defendant's 
trial  on  the  ground  that  the  victims  may  testify  in  the  sentencing  phase. 
Thus,  any  confusion  about  the  impact  of  Rule  615  of  the  Federal  Rules 
of  Evidence  has  been  clarified. 
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ABSmtttS  VKdk  ;iiOBti|l3!'  N.    nUUFT  TO 
SEBUkTOR  S'TROH  TZnJRMQHD'a    (R-8C)    OOESTIOHfl 

1.  Hr,  Pratt,   in  our.  trips^lte  Ay  •ten  of  govsnuaont,   tha 
Congress,   oader  the  Constitution ,  giaku.  tha  law.      The  Praaldant, 
aa  the  Chief  Executive,    anfarcaa  ^be  law.      The  judiciary 
interpret e  the  law.      It  appeara  that  sona  judges   saaxa  to  think 
they  have  the  authority  to  jfiaka  liw.     Nhat  ia  your  opinion  of  my 
interprBt.a<tion  of  ouar  ayateaii  of  gbyacnatent? 

Answer: 

I  agree  completely  with  your  description  of  the  role  of 
eaoh  of  the  three  branches  of  govamnent.   I  «rould  only  add 
that  the  judicial  branch  of  governioent/  unlika  tha 
legislat.ive  and  dxsontriye  braAohos,  act  only  when  an 
appropriate  case' or  eontr'overay  is  before  it. 

2 .  Will  you  tell  tha  Conaiitee  what  procedures  you  will  follow 
in  detersiiDing  any  potential  conflicts  of  interest  and  how  you 
intend  to  resolve  thefn. 

Answer  I 

I  intend  to  strictly  fallow  the  United  States  Code,  in 
particular  28  U..$.C.  9  455,  and  determine  if  the  partlaa  oc 
the  lawyer*  present  any  conf liot  of  interest  or  other 
inproprxety.   If  therajwere  evan  an  appearance  of  a 
conflict,  I  would  disqtkalify  nyself .  Appearance  in  teme 
of  a  litigant  or  a  lawjrer  to  me  would  mean  any  past 
association  that . would  tend  to  create  tha  appearance  of  a 
lack  of  impartiality. 

3.  Some  attorneys  con^lain j that  judges,  espeoially  after  they 
have  served  on  the  bench  fo:t:  some  time,  tend  to  forget  what  the 
daily  practioe  of  law  wa«  l^X*   before  they  joined  the  judiciary. 
Assuming  you  are  oonfirmsd,  what  do  you  intend  to  do  to  prevent 
this  from  being  aaid  about  you? 

Ansvari 

I  agraa  with  the  premiia  of  your  statement  that  judges 
often  times  forgft  whai  it  was  like  to  pr  act  ice  law.  I 
have  been  a  practioing  lawyer  for  25  years.   I  have  not 
only  been  an  associate. in  a  law  firm,  but  i  have  formed  my 
own  praatloe.  I  like  to   think  I  know  the  daily  problems 
that  practicing  lawyer^  have  to  meet  and  resolve.   The 
problems  involve  the  B^r  Association,  the  courts, 
employees,  associates, : as  wall  as  the  constraints  and 
burdens  of  running  a  business.  If  I  am  confirmed,  X  will 
do  my  level  best  not  to  forget  the  challenges  and  problems 
of  praotioing  lawyers.'  Maintaining  appropriate'  contact 
with  the  practicing  Bar  will  ]t  hope  help  in  this 
conneotion. 

4.  We  frequently  heajr  the  irgusent  that  courts  act  in  response 
to  various  social  problems  becaus^  the  legislature  has  failed  to 
act.   Mr.  Pratt,  what'ia  yottr  viey  of  oourts  acting  in  this 
manner? 


Answers 


A  federal  court  may  noi  act  solely  beoause  the  other  two 
branches  of  government ; failed  to  aot.  As  I  previously 
stated,  the  role : of  our  judiciary  is  to  help  parties  solve 
justiciable  problems  through  the  judicial  process;  it  la 
absolutely  not  to  reach  beyond  what  is  neaessary  to  resolve 
real  cases  and  controversies  presented  to  solve  soma  other 
prdblem  or  to  fill  sane  Void. 
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QUESTIONS  FOR  MARGARET  M.  MORROW 
FROM  SENATOR  STROM  THURMOND 


Question  No.  1 : 


Let  me  ask  you  your  opinion  of  Federal  Rule  of  Civil  Procedure  11.  As  you  are 
aware,  this  rule  permits  Federal  judges  to  impose  sanctions  against  attorneys  for  unwarranted 
claims  or  representations  made  in  their  pleadings.  Some  say  this  rule  is  an  important  tool 
forjudges,  while  other  believe  it  discourages  litigants  from  testing  the  boundaries  of  existing 
law.    What  is  your  opinion  of  Rule  1 1? 

Response: 

Rule  1 1  sanctions  should  be  sparingly  used,  and  assessed  only  when  it  is  clear  that 
misrepresentations  or  knowingly  frivolous  claims  have  been  brought.  Rule  1 1  was  amended 
in  1993  to  provide  for  greater  notice  of  parties  against  whom  Rule  1 1  sanctions  were  being 
sought,  and  to  require  that  parties  who  believe  an  opponent  has  violated  the  rule  serve  any 
motion  seeking  sanctions  21  days  before  it  is  filed  in  court.  This  provision  is  designed  to 
give  the  party  or  attorney  whose  conduct  has  been  challenged  an  opportunity  to  withdraw  the 
pleading  and  escape  possible  imposition  of  sanctions.  Additionally,  the  imposition  of 
sanctions  is  now  discretionary,  rather  than  mandatory,  and  the  trial  judge  has  discretion  to 
determine^  the  Jtype  of  sanction_that  is  jiecessary  to  deter  fiiture  j-epetition_of_the  offending 
conduct. 

As  amended,  I  believe  Rule  1 1  sanctions  assist  judges  in  managing  the  cases  that 
come  before  them.  There  are  occasions  when  it  is  necessary  to  impose  sanctions  to  assure 
that  lawyers  and  parties  engage  only  in  good  faith  litigation  of  meritorious  claims,  and  do 
not  consume  court  time  and  resources  litigating  meritles^  or  false  cl%ims.  ^  ^  . 

Question  No.  2: 

It  is  a  widely  held  view  that  judges  should  manage  their  caseloads  as  efficiently  as 
possible  to  avoid  unnecessary  delay  in  the  disposition  of  cases.  Do  you  view  scheduling 
orders,  whereby  the  judge  estabUshes  deadlines  for  amendments  to  pleadings  and  discovery, 
as  one  tool  of  caseload  management,  and  if  so,  how? 

Response: 

I  believe  it  is  important  for  a  judge  to  manage  his  or  her  docket  as  efficiently  as 
possible,  so  that  cases  can  be  resolved  in  a  timely  fashion  and  with  a  minimum  of  expense 
and  delay.  Running  an  efficient  courtroom  requires  the  use  of  a  variety  of  case  management 
tools,  including  scheduling  orders,  alternative  dispute  resolution,  status  conferences, 
settlement  conferences,  and  the  setting  of  firm  trial  dates.  Scheduling  orders,  in  particular, 
give  the  parties  and  their  attorneys  clear  guidelines  concerning  the  pace  at  which  a  judge 
expects  the  case  to  proceed.  So  long  as  the  deadlines  set  are  reasonable  given  the  nature  and 
complexity  of  the  case,  they  serve  as  incentives  for  counsel  and  the  parties  to  discover  and 
prepare  the  case  for  trial  in  a  timely  fashion. 

Timely  preparation  has  an  added  benefit  as  well.  When  counsel  work  to  discover  and 
prepare  a  case  for  trial  in  compliance  with  a  reasonable  scheduling  order,  they  are  generally 
able  to  engage  in  productive  settlement  discussions  earlier  than  would  otherwise  be  the  case. 

Both  the  federal  and  state  trial  courts  in  which  I  practice  use  scheduUng  orders  with 
regularity.  Consequently,  they  are  a  case  management  tool  with  which  1  am  both  familiar 
and  comfortable. 
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Question  No.  3: 

What  is  the  primary  reason  you  wish  to  become  a  United  States  District  Judge? 

Response: 

For  the  past  twenty-three  years,  I  have  appeared  regularly  in  the  federal  and  state 
courts.  I  have  litigated  a  wide  variety  of  cases,  and  have  come  to  value  judges  who  are 
prepared,  who  treat  people  in  their  courtrooms  with  courtesy  and  respect,  and  who 
objectively  apply  the  law  to  the  facts  of  the  cases  before  them.  Such  attributes  are  necessary 
to  ensure  both  fairness  and  predictability  in  the  justice  system. 

I  have  also  had  the  opportunity  to  participate  as  a  lawyer  in  efforts  to  improve  the 
administration  of  justice  in  our  courts.  These  have  included  the  development  of  strong  court- 
based  alternative  dispute  resolution  programs,  trial  delay  reduction  rules,  and  case 
management  techniques.  Having  had  these  opportunities  and  experiences,  I  now  would  like 
to  devote  myself  full-time  to  the  judicial' procfesS  and  the  adniinisti'ation  of  justice  as  a 
member  of  the  district  court  bench. 

If  I  were  to  be  confirmed,  I  believe  I  would  bring  to  my  work  a  well-developed 
understanding  of  the  proper  role  of  a  trial  judge  —  of  the  obligation  to  follow  precedent  and 
decide  only  the  cases  and  controversies  before  one,  and  of  the  need  to  assist  litigants  and 
lawyers  in  resolving  their  disputes  as  expeditiously  and  inexpensively  as  possible.  I  would 
like  the  opportunity  to  utilize  these  skills  in  service  of  the  public  good,  and  that  is  why  I  seek 
a  position  as  a  federal  district  judge. 


QUESTIONS  FOR  MARGARET  M.  MORROW 
FROM  SENATOR  CHARLES  E.  GRASSLEY 


Question  No.  1 : 


You  stated  in  a  speech  in  1994  to  the  California  Judicial  Administration  Conference 
that  judges  have  "a  unique  opportunity  ...  to  initiate  policies,  create  programs  and  explore 
alternatives  which  will  help  facilitate  change  and  enable  the  courts  to  fulfill  their  public 
service  mission  well  into  the  21st  century."  Are  such  legislative  activities  really  the  proper 
role  for  the  federal  judiciary?"    Please  explain  what  you  meant  by  this  statement. 

Response: 

The  quoted  language  concerned  the  administration  and  management  of  California's 
state  courts.  It  did  not  refer  to  judicial  decision-making  or  to  improper  legislative  activity 
by  the  judicial  branch. 

The  California  Judicial  Administration  Conference  is  an  event  sponsored  annually  by 
the  Judicial  Council  of  California.  The  Judicial  Council  is  mandated  by  the  state  Constitution 
to  oversee,  and  establish  policies  respecting,  the  administration  of  California  courts.  To 
fulfill  this  mandate,  the  Judicial  Council  is  authorized  to  promulgate  rules  of  court  and 
standards  of  judicial  administration,  and  to  develop  programs  to  improve  the  administration 
of  justice  in  CaUfornia.  The  annual  conference  provides  a  forum  for  presiding  judges  and 
court  administrators  from  state  courts  throughout  California  to  address  issues  of  judicial 
administration  and  court  management. 
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My  remarks  at  the  Conference  merely  urged  the  leaders  of  California's  judicial  branch 
to  be  receptive  to  operational  and  organizational  changes  tliat  would  ipipfove.  the  efficiency 
and  quality  of  the  administration  of  jbstice.  I  did  not  in  any  way  riie<li^  td  suggest  "that  thfc 
judicial  branch  should  attempt  to  assume  control  over  matters  that  are  properly  within  the 
purview  of  the  legislative  and  executive  branches.  Nor  d-d  my  comments  address  judicial 
decision  of  individual  cases  or  legislative  activity  by  the  juc.  :;ial  branch.  They  were  directed 
solely  to  administration  of  the  judicial  branch. 

Question  No.  2: 

In  a  1988  article  of  the  Los  Angeles  Lawyer,  you  were  extremely  critical  of  citizen 
initiatives.  You  said  that  most  voters  are  ill-informed  about  initiatives  and  that  there  is  not 
"any  real  hope  of  intelligent  voting  by  a  majority"  with  regard  to  initiatives.  Many  would 
make  the  same  argument  in  regard  to  elections  for  Congress.  Why  are  citizens  more 
informed  about  congressional  elections  or  any  other  election  than  you  seem  to  believe  they 
are  regarding  citizen  initiatives? 

Response: 

I  support  citizen  initiatives,  and  believe  they  are  an  important  aspect  of  our  democratic 
form  of  government.  The  1988  article  was  not  meant  to  be  critical  of  citizen  initiatives,  but 
of  the  lack  of  procedures  designed  to  eliminate  confusion  and  make  clear  and  relevant 
information  about  initiatives  available  to  voters.  I  was  trying  to  suggest  ways  in  which  the 
initiative  process  could  be  strengthened,  by  communicating  more  information  to  the 
electorate  about  the  substance  of  initiative  measures,  and  by  eliminating  drafting  errors  that 
can  form  the  basis  for  a  legal  challenge.  I  believe  it  is  important  for  citizens  to  obtain  as 
much  information  as  possible  respecting  any  matter  on  which  they  cast  a  vote.  This  includes 
both  the  selection  of  elected  representatives  and  initiative  measures. 

The  article  was  prompted  by  a  series  of  five  competing  initiatives  that  had  been  placed 
on  the  ballot  by  plaintiffs'  trial  lawyers  and  the  insurance  industry  respectively.  The 
insurers'  initiatives  sought  to  place  restrictions  on  attorneys'  contingent  fees,  while  the 
lawyers'  measures  opposed  such  restrictions,  reinstated  insurers'  hability  for  bad  faith 
(previously  eliminated  by  court  ruling),  and  regulated  insurance  rates.  The  article  urged  that 
ways  be  found  to  convey  objective  information  to  voters  regarding  ballot  propositions, 
thereby  countering  the  kind  of  misleading  advertising  in  which  both  sides  of  this  initiative 
campaign  had  engaged. 

Question  No.  3:  

In  the  same  article,  you  also  say  that  initiatives  are  "not  good  for  the  public  image  of 
the  judiciary  or  of  the  legal  profession,"  because  judges  have  to  stop  popular  public 
decisions.  So,  by  your  own  statement,  one  of  your  main  problems  with  initiatives  is  the  fact 
that  they  may  have  a  negative  impact  on  lawyers  and  the  judiciary.  However,  if  such 
initiatives  are  constitutional  and  properly  drafted,  why.  would  the  judiciary  need  to  block 
these  measures  in  the  first  place?  Or  do  you  believe  citizen  initiatives  tire  not  constitutional? 

a.  Isn't  the  public  frustration  with  some  judicial  overreaching  on  such  initiatives 
justified?  Isn't  judicial  usurpation  of  the  power  of  citizens  and  the  legislature  what  is  really 
hurting  the  public  image  of  the  courts? 

b.  Are  there  any  initiatives  in  California  in  the  last  decade  which  you  have 
supported?   If  so,  why? 

c.  Are  there  any  initiatives  in  California  in  the  last  decade  you  have  opposed.  If  so, 
why? 
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Response: 

I  believe  the  citizen  initiative  process  is  clearly  constitutional.  I  also  recognize  and 
support  the  doctrine  established  in  case  law  that  initiative  measures  are  presumptively 
constitutional,  and  strongly  agree  with  your  statement  that  initiative  measures  that  are 
constitutional  and  properly  drafted  should  not  be  overturned  or  enjoined  by  the  courts. 

The  statement  quoted  in  your  question  was  intended  to  convey  my  belief  that  a 
substantial  number  of  post-election  legal  challenges  could  be  eliminated  if,  prior  to  placing 
initiative  measures  on  the  ballot,  the  Legislative  Counsel's  Office  helped  sponsors  cure 
drafting  errors  and  satisfy  the  requirement  that  they  address  only  one  subject.  I  felt  that 
reducing  legal  challenges  would  have  the  salutary  effect  of  avoiding  delays  in  the 
enforcement  and  implementation  of  initiatives,  and  of  eliminating  the  time  and  expense  of 
legal  proceedings.  In  the  article,  I  was  endorsing  measures  designed  to  make  the  initiative 
process  stronger,  and  to  insulate  specific  initiative  measures  from  expensive  post-election 
legal  proceedings.  I  was  not  in  any  way  expressing  opposition  to  the  initiative  process  on 
the  basis  that  it  might  cast  lawyers  and  the  courts  in  a  negative  light. 

a.  In  passing  on  the  legality  of  initiative  measures,  judges  should  apply  the  law,  not 
substitute  their  personal  opinion  on  matters  of  public  policy  for  the  opinion  of  the  electorate. 
To  the  extent  that  judges  determine  the  validity  of  initiative  measures  on  the  basis  of  their 

.personal  policy  preferences,  the  electorate  is  justified  in  believing  that  they  have  overstepped 
the  boundaries  of  their  authority. 

b.  and  c.  I  have  not  publicly  supported  or  opposed  any  initiative  measure  in  the  past 
decade,  with  one  exception.  Nor  have  I  made  any  financial  contribution  to  an  initiative 
campaign  that  I  can  recall.  In  1988,  as  a  member  of  the  Los  Angeles  County  Bar 
Association  Board  of  Trustees,  I  participated  in  a  unanimous  vote  which  authorized  the 
Association  to  oppose  Proposition  69,  a  measure  sponsored  by  L'ynd6n  LaRbuthe  concerning 
AIDS.  The  measure  was  opposed  by  Governor  George  Deukmejian,  all  major  poUtical 
candidates  from  both  parties,  the  state  Health  Director,  the  California  Medical  Association, 
all  major  physician,  nurse  and  health  organizations,  and  business  and  labor  groups 
throughout  the  state.  It  was  rejected  by  the  electorate  in  November  1988  by  a  71%  vote. 
The  Board  also  took  positions  in  1988  on  the  attorney/insurance  initiatives  described  in  my 
response  to  Question  No.  2  above,  and  on  another  ballot  measure  addressing  AIDS.  At  the 
time  these  measures  were  debated,  I  was  President  of  the  Association  and  chaired  the 
Trustees'  meetings.  As  Chair,  I  did  not  participate  in  the  Board's  debate  or  vote  respecting 
these  initiatives. 

Question  No.  4: 

Speaking  of  California  initiatives,  you're  familiar  with  the  California  Civil  Rights 
Initiative,  which  was  passed  by  54%  of  Californians,  including  a  majority  of  Caucasian 
female  voters.  The  language  of  that  initiative,  which  prohibits  the  state  from  discriminating 
on  the  basis  of  race,  is  also  identical  to  the  language  of  the  14th  Amendment's  equal 
protection  clause,  as  well  as  the  1964  Civil  Rights  Act.  Nevertheless,  federal  district  court 
judge  Thelton  Henderson  decided  to  block  implementation  of  CCRI  because  of  what  he  says 
is  a  "strong  probability"  that  it  is  unconstitutional.  By  his  logic,  why  would  the  1964  Civil 
Rights  Act  not  be  unconstitutional? 

a.  Do  you  agree  with  this  judge's  decision? 

b.  Congressman  Bono  of  California  introduced  a  bill  that  would  give  the  proponents 
of  citizen  initiatives  the  right  to  appeal  to  the  Supreme  Court  should  a  district  court  block 
implementation  of  a  ballot  initiative.    Do  you  have  any  problem  with  the  substance  of  this 
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proposal?    Why  or  why  not?    Please  comment  on  the  substance  of  the  proposal,  not  on 
whether  Congress  has  the  authority  or  right  to  enact  such  a  measure. 

Response: 

I  am  not  familiar  with  the  evidence  presented  to  Judge  Henderson,  with  the  legal 
arguments  made  by  the  parties  to  the  action,  or  with  the  case  law  on  which  Judge  Henderson 
rehed  in  reaching  his  decision.  As  I  understand  it,  the  California  Civil  Rights  Initiative 
prohibits  discrimination  against  and  preferential  treatment  of  individuals  and  groups  on  the 
basis  of  race  or  gender.  The  Fourteenth  Amendment  and  the  1964  Civil  Rights  Act 
guarantee  equal  protection  of  the  laws  and  prohibit  discrimination.  From  what  1  have  read 
in  the  press,  I  gather  that  Judge  Henderson  distinguished  the  initiative's  prohibition  against 
discrimination  from  its  prohibition  of  preferential  treatment.  Whether  this  distinction  is 
legally  correct,  and  whether,  under  Judge  Henderson's  reasoning,  the  1964  Civil  Rights  Act 
would  also  be  unconstitutional,  I  cannot  say,  because  I  am  not  familiar  with  his  analysis  or 
legal  authorities  on  which  he  relied. 

a.  Because  I  am  unfamiliar  \vith  the  record  in  the  case,  the  parties'  legal  arguments, 
and  the  legal  bases  for  Judge  Henderson's  ruling,  I  am  not  in  a  position  to  say  whether  I 
believe  the  matter  was  correctly  decided. 

b.  I  presume  this  question  concerns  H.R.  1 170,  which  Congressman  Bono  introduced 
in  1995,  and  which,  according  to  news  reports,  he  intends  to  reintroduce  this  term.  H.R. 
1170  required  that  all  applications  for  preliminary  or  permanent  injunction  challenging  the 
constitutionahty  of  a  state  initiative  be  heard  by  a  three-judge  panel.  Pursuant  to  28  U.S.C. 
§  2284,  such  a  panel  would  consist  of  the  district  judge  to  whom  the  matter  was  originally 
assigned,  and  two  additional  judges  designated  by  the  chief  judge  of  the  district.  One  of  the 
additional  judges  would  be  a  circuit  court  judge.  Like  existing  28  U.S.C.  §  1253,  H.R. 
1170  provided  for  direct  appeal  of  the  three-judge  panel's  decision  to  the  United  States 
Supreme  Court. 

As  noted  in  my  response  to  Question  No.  3,  all  state  laws  are  presumptively 
constitutional.  Thus,  any  constitutional  challenge  to  a  state  law  is  a  serious  matter.  These 
principles  appear  to  underlie  H.R.  1170  and  represent  good  policy.  Indeed,  the  measure 
reflects  an  important  sensitivity  to  the  maintenance  of  strong  federal-state  relations. 

Such  considerations  have,  in  the  past,  led  Congress  to  mandate  the  use  of  three-judge 
courts.  Prior  to  1976,  three-judge  panels  were  required  in  all  cases  challenging  the 
constitutionality  of  any  federal  or  state  law,  whether  enacted  by  referendum,  by  a  state 
legislature,  or  by  Congress.  These  statutes  were  repealed  in  part  because  Congress 
determined  they  had  had  a  negative  impact  on  the  efficient  use  of  federal  court  resources. 
Since  Congressman  Bono's  proposal  mandates  use  of  a  three-judge  court  only  in  cases 
challenging  the  constitutionality  of  a  state  initiative,  it  would  probably  have  less  impact  on 
district  and  appellate  court  resources  and  workloads  than  the  earlier  statutes. 

H.R.  1170's  appeal  provision  restated  the  existing  requirement  that  any  three-judge 
panel  order  granting  or  denying  a  preliminary  or  permanent  injunction  be  appealed  directly 
to  the  Supreme  Court.  Prior  to  1976,  when  all  constitutional  challenges  to  state  and  federal 
laws  were  heard  by  three-judge  panels,  direct  appeals  had  a  significant  impact  on  the 
Supreme  Court's  workload.  By  the  eariy  1970s,  direct  appeals  from  three-judge  court 
decisions  respecting  the  constitutionality  of  state  and  federal  laws  accounted  for  20%  of  the 
cases  heard  by  the  Supreme  Court  in  any  one  term.  Again,  however,  since  Congressman 
Bono's  proposal  mandates  direct  appeals  only  in  cases  challenging  the  constitutionality  of  a 
state  initiative,  its  impact  on  the  Supreme  Court's  workload  would  presumably  be  less  than 
that  of  former  statutes. 
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Question  No.  5: 

Are  the  courts  responsible  for  ensuring  equality  before  the  law  or  in  securing  equality 
of  outcome?   Please  explain. 

Response: 

The  Constitution  guarantees  all  individuals  equal  protection  of  the  laws.   This  means 
equal  access  to  opportunity.   It  is  not  a  guarantee  of  equal  outcomes  or  results. 


Question  No.  6: 

You  have  been  a  strong  advocate  of  the  Legal  Services  Corporation.  I,  too,  support 
direct  legal  aid  to  the  poor.  Unfortunately,  however,  the  LSC  has  ventured  beyond  its 
charter  and  engaged  in  a  number  of  legal  proceedings  involving  "political"  issues.  Congress 
attempted  to  rein  in  the  LSC,  but  just  recenUy  a  local  Texas  LSC  group  has  attempted  to 
overturn  an  election  through  federal  court  based  on  absentee  ballots.  Do  you  believe  such 
a  case  is  within  the  scope  of  activities  that  Congress  intended  the  LSC  or  its  subsidiaries  to 
be  involved  in? 

Response: 

My  primary  concern  in  the  area  of  legal  services  has  always  been  to  ensure  that  the 
poor  have  access  to  the  justice  system  in  this  country.  Congress  created  the  Legal  Services 
Corporation,  and  Congress  therefore  has  the  right  to  place  restrictions  on  the  use  of  its  fijnds 
by  Corporation  grantees. 

I  am  not  thoroughly  familiar  with  the  legislative  history  of  the  act  establishing  the 
Legal  Services  Corporation,  the  legislative  history  of  subsequent  amendments  thereto,  or  the 
regulations  promulgated  by  the  Corporation  pursuant  to  that  act.  Thus,  my  understanding 
of  Congress'  intent  respecting  the  scope  of  activities  in  which  Legal  Services  Corporation 
grantees  may  engage  is  necessarily  limited.  I  also  am  not  familiar  with  the  case  mentioned 
in  your  question,  or  with  the  facts  that  underlie  it.  I  therefore  cannot  express  an  opinion  as 
to  whether  the  Texas  legal  services  program  engaged  in  prohibited  political  activity  by  filing 
the  case  in  question. 


Question  No.  7: 

In  the  November  1982  issue  of  the  Los  Angeles  Lawyer  (just  recendy  provided  to  the 
Judiciary  Committee),  you  stated  that  the  organized  bar  is  responsible  for  taking  positions 
on  "fundamental  legal  principles"  even  if  they  involve  partisan  and  divisive  issues.  You 
further  stated  that  issue  advocacy  by  the  bar  is  only  deemed  partisan,  "when  the  issue  before 
the  body  is  one  somewhat  controversial  in  nature,  and  when  the  political  philosophies  or 
affihations  which  individuals  hold  cause  them  to  urge  no  position  rather  than  a  position 
which  clearly  defends  fimdamental  legal  principles  but  tends  to  cast  in  an  unfavorable  light 
some  group  or  individual  with  which  they  are  associated . "  You  recendy  stated  before  the 
Senate  Judiciary  Committee,  however,  that  the  ABA  should  not  take  positions  on 
controversial  issues  because  they  divide  the  members  of  the  organized  bar.  Please  explain 
these  apparenUy  irreconcilable  statements. 

a.  Is  it  possible  for  different  members  of  the  bar  to  disagree  as  to  what  are 
"fundamental  legal  principles"? 


249 


Response: 

My  involvement  in  a  variety  of  bar  associations  over  the  past  twenty  years  had  led 
me  to  conclude  that,  before  a  bar  association  takes  a  position  on  a  controversial  issue,  it  must 
consider  three  factors:  (1)  whether  its  members  are  seriously  divided  on  the  issue;  (2)  how 
the  association's  decision  to  take  a  position  will  impact  those  members  who  hold  a  contrary 
view;  and  (3)  whether  the  association's  position  on  the  issue  will  have  any  meaningful  impact 
on  public  debate.  Only  after  considering  each  of  these  factors  can  the  association  determine 
the  appropriate  course  of  action. 

Taking  positions  on  divisive  issues  will  often  impair  a  bar  association's  ability  to  lead 
and  influence  public  opinion  on  matters  central  to  its  mission  -  the  practice  of  law,  the 
delivery  of  legal  services,  and  the  hmctioning  of  the  legal  system.  This  is  not  to  say  that  a 
bar  association  should  remain  silent  on  any  issue  that  generates  controversy.  In  some  cases, 
the  controversial  subject  will  be  one  squarely  within  the  bar's  mission,  and  one  concerning 
which  lawyers  have  experience  and  expertise  by  virtue  of  their  training.  That  was  the  point 
I  was  trying  to  make  in  the  1982  article. 

Nonetheless,  I  think  it  is  fair  to  say  that  my  views  respecting  the  type  of  issues  on 
which  bar  associations  should  speak  have  evolved  since  the  1982  article  was  written.  My 
current  views  are  as  set  forth  above  and  articulated  at  the  Judiciary  Committee  hearing. 

The  gradual  evolution  of  my  thoughts  on  this  subject  is  reflected  in  remarks  I  made 
to  the  Los  Angeles  County  Bar  Association  Board  of  Trustees  on  July  27,  1988,  six  years 
after  the  1982  article  was  written.  (A  copy  of  these  remarks  has  been  provided  to  the 
Committee.)  On  that  occasion,  I  observed  that  whether  the  bar  should  take  a  position  on  a 
particular  issue  was  a  question  of  "how  political  or  how  controversial  or  how  likely  to  divide 
the  membership"  it  was.  My  experience  as  a  member  of  the  State  Bar  Board  of  Governors 
from  1990  to  1994  further  refined  my  thinking  in  this  regard,  and  convinced  me  that  the 
factors  identified  above  must  be  taken  into  account  before  a  bar  association  acts  on  any  given 
issue. 

a.  I  would  hope  that  there  are  some  issues  respecting  the  Constitution,  laws,  and 
functioning  of  the  justice  system  that  all  lawyers  view  as  "fundamental  legal  principles."  I 
agree,  however,  that  lawyers  frequently  have  differing  views  respecting  the  proper 
application  of  the  Constitution  and  laws  to  particular  issues  of  public  policy. 

Question  No.  8: 

Judge  Miller  brought  up  the  controversial  retention  vote  in  California  regarding  Rose 
Byrd.  What  was  your  view  regarding  the  retention  of  Rose  Byrd  to  the  California  Supreme 
Court? 

Response: 

I  do  not  believe  I  took  a  public  position  respecting  the  retention  of  Rose  Bird  as  Chief 
Justice  of  the  California  Supreme  Court.  Given  the  fact  that  California  utilizes  a  retention 
election  system,  I  believe  the  public  clearly  had  the  right  not  to  retain  Rose  Bird  in  office. 


NOMINATIONS  OF  ERIC  L.  CLAY  AND  ARTHUR 
GAJARSA,  TO  BE  U.S.  CIRCUIT  JUDGES; 
ALAN  S.  GOLD  AND  THOMAS  W.  THRASH,  TO 
BE  U.S.  DISTRICT  JUDGES 


WEDNESDAY,  MAY  7,  1997 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:07  p.m.,  in  room 
SD-116,  Dirksen  Senate  Office  Building,  Hon.  Spencer  Abraham 
presiding. 
Also  present:  Senators  Ashcroft,  Sessions,  Durbin,  and  Torricelli. 

OPENING  STATEMENT  OF  HON.  SPENCER  ABRAHAM,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  MICHIGAN 

Senator  Abraham.  We  will  come  to  order.  Let  me  just  make  some 
preliminary  comments.  We  are  checking  right  now  to  see  whether 
or  not  we  may  have  this  proceeding  continue  in  the  absence  of  a 
member  from — oh,  great;  we  can  proceed  without  a  member  from 
the  Democratic  side.  We  think  Senator  Torricelli  will  be  joining  us 
fairly  soon. 

Let  me  just  begin  by  welcoming  everybody  today.  We  are  going 
to  be  having  a  hearing  on  the  nominations  of  four  individuals  for 
Federal  judgeships:  Eric  Clay  of  Michigan  for  the  Sixth  Circuit 
Court  of  Appeals;  Arthur  Gajarsa  of  Maryland  for  the  U.S.  Circuit 
judgeship  for  the  Federal  Circuit;  Alan  Gold  of  Florida  to  be  a  U.S. 
District  Judge  for  the  Southern  District  of  Florida;  and  Thomas 
Thrash  of  Georgia  to  be  U.S.  District  Judge  for  the  Northern  Dis- 
trict of  Georgia. 

Let  me  just  quickly  outline  that  because  we  have  votes  slated  to 
begin  somewhere  around  2:15  today  and  we  have  a  number  of  Sen- 
ators who  are  here  to  introduce  people  from  their  States,  what  I 
thought  we  might  try  to  do  was  to  have  the  introductions  occur  in 
roughly  the  order  we  just  said  of  the  various  nominees  and  then 
probably  break,  if  we  can  get  that  done  in  time,  and  I  guess  that 
means  all  of  us  who  are  doing  introductions  will  have  to  be  brief; 
take  a  break  at  that  point  and  then  come  back  and  we  will  begin 
on  an  individual  basis,  going  through  questions  of  the  different  ap- 
plicants. 

Inasmuch  as  Senators  Coverdell  and  Cleland  are  here  and  at  the 
table,  why  don't  we — normally  we  do  the  court  of  appeals  judges 
first  but  I  think,  with  all  due  respect  to  those  applicants,  I  am  sure 
they  will  both  be  willing  to  slightly  change  the  order  and  have  you 
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two  Senators  bring  Mr.  Thrash  here  for  an  introduction  and  begin 
with  him,  if  you  will  join  us. 

Let  me  also  just  welcome  the  families  and  friends  of  those  who 
are  here  today.  Having  had  a  number  of  folks  from  my  State  over 
the  years  go  through  this  process  to  be  nominated  and  finally  reach 
this  point,  we  know  that  this  is  not  just  a  very  difficult  and  tough 
process  for  the  applicant;  it  is  also  certainly  for  the  nominee's  fam- 
ily and  friends,  a  process  that  involves  a  lot  of  difficult  times. 

So  we  will  ask  you,  if  you  would  like,  either  now  or  later  when 
you  come  back  here,  to  please  feel  free  to  introduce  anyone  who  is 
with  you,  that  has  accompanied  you  here  today. 

So  with  that  said,  I  will  turn  to  Senator  Coverdell,  if  he  would 
like  to  begin,  or  Senator  Cleland,  go  ahead,  please,  and  we  will 
begin. 

STATEMENT  OF  HON.  MAX  CLELAND,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  GEORGIA 

Senator  Cleland.  Mr.  Chairman,  thank  you  very  much.  What  an 
honor  it  is  to  be  here  with  my  colleague.  Senator  Coverdell,  and  a 
great  and  distinguished  young  man,  Tom  Thrash,  Sr.,  the  nominee 
for  the  U.S.  District  Court  for  the  Northern  District  of  Georgia. 

Tom  is  a  native  of  Alabama  but  we  have  been  able  to  overlook 
that.  His  parents,  Catherine  Pope  Thrash  and  the  late  Thomas 
Woodrow  Thrash,  Sr.,  lived  in  Birmingham.  There  the  senior  Mr. 
Thrash  worked  for  40  years  as  a  lineman  and  construction  super- 
visor for  the  Alabama  Power  Co.  and  Mrs.  Thrash  was  a  devoted 
housewife  and  mother. 

Tom  was  bom  on  May  8,  1951  following  his  brother  Pope  and 
preceding  his  sister  Mary  Catherine.  Though  neither  Mr.  or  Mrs. 
Thrash  attended  college,  they  both  worked  very  hard  to  provide 
their  three  children  a  home  and  instilled  in  them  a  very  special 
love  of  learning. 

A  hard  worker,  Tom  held  odd  jobs  throughout  high  school,  saved 
money  for  college,  graduated  with  honors,  winning  a  DuPont  schol- 
arship to  the  University  of  Virginia. 

Tom  graduated  from  U.Va.  in  1973  with  distinction,  having  been 
elected  to  membership  in  Phi  Beta  Kappa  and  serving  as  president 
of  the  debate  team.  He  went  on  to  Harvard  Law  School,  where  he 
again  distinguished  himself  by  excelling  at  moot  court  and  graduat- 
ing cum  laude  in  1976. 

In  1977  Tom  heard  the  call  of  public  service  and  joined  the  Ful- 
ton County  District  Attorney's  Office  in  Atlanta.  As  an  assistant 
DA  in  the  trial  section,  he  successfully  prosecuted  a  large  number 
of  felony  cases  and  built  a  very  solid  reputation. 

His  most  important  accomplishment,  however,  may  have  come  in 
1980  when  he  managed  to  win  the  favor  of  a  bright  young  attorney 
in  the  appeals  section  named  Margaret  Lines.  Tom  must  have  ar- 
gued his  case  very  well,  for  he  and  Margaret  were  married  in  1981 
and  are  now  the  proud  parents  of  two  children,  14-year-old  Drew 
and  11-year-old  Maggie. 

Since  1981  Tom  has  had  a  successful  and  distinguished  career  in 
the  law.  He  has  been  entrusted  by  his  colleagues  with  numerous 
appointed  and  elected  positions  in  both  the  Atlanta  Bar  and  the 
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Georgia  State  Bar,  the  positions  of  director  and  treasurer  of  the  At- 
lanta Bar  Association  and  chairman  of  the  Htigation  section. 

Tom  has  served  as  an  adjunct  professor  of  Htigation  at  the  Geor- 
gia State  University  School  of  Law  for  10  years.  He  has  done  nu- 
merous lectures  and  is  the  author  of  14  different  legal  publications. 

He  has  displayed  the  same  commitment  and  dedication  to  his 
community  that  he  has  to  the  legal  profession.  He  is  an  active 
member  of  his  church,  the  Cathedral  of  St.  Philip,  and  is  a  member 
of  several  civic  organizations,  including  the  Georgia  Conservancy, 
the  Kiwanis  Club  and  others. 

Perhaps  most  importantly,  despite  his  many  endeavors,  Tom  has 
remained  a  loving  husband  and  devoted  father. 

I  am  pleased  that  the  committee  is  hearing  the  nomination 
today.  Tom  has  been  the  President's  nominee  for  some  14  months 
now  and  throughout  this  process  he  has  displayed  a  wonderful  pa- 
tience and  diligence.  He  is  eager  to  serve  this  country  as  a  district 
court  judge.  More  importantly,  he  is  very  well  qualified  and  has 
been  determined  to  be  so  by  his  peers  in  the  American  Bar  Associa- 
tion. 

Mr.  Chairman,  I  sincerely  believe  that  Tom's  outstanding  experi- 
ences and  accomplishments  demonstrate  his  capacity  and  qualifica- 
tions for  this  judgeship.  I  can  say  this  because  I  have  known  Tom 
personally  for  many  years,  most  recently  when  we  served  together 
on  the  Georgia  Board  of  Elections. 

Tom  helped  ease  some  of  the  challenges  we  had  coming  before 
the  Board  of  Elections  because  he  was  always  knowledgeable  and 
prudent  and  fair.  I  have  no  doubt  that  upon  confirmation,  Tom  will 
be  a  fair  and  able  jurist  and  today  I  am  able  to  enthusiastically 
recommend  Tom  Thrash,  Jr.  to  this  committee  and  the  Senate. 

Thank  you,  Mr.  Chairman,  for  this  time. 

Senator  Abraham.  Thank  you,  Senator  Cleland. 

Senator  Coverdell. 

STATEMENT  OF  HON.  PAUL  COVERDELL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  GEORGIA 

Senator  Coverdell.  Mr.  Chairman,  I  appreciate  the  opportunity 
to  be  here  on  behalf  of  this  nominee,  Tom  Thrash  of  Vinings,  GA, 
which  is  up  the  road  a  piece  from  Atlanta. 

I  do  not  want  to  repeat  the  litany  or  the  historical  achievements 
of  the  nominee,  as  they  have  already  been  very  eloquently  cited  by 
my  colleague.  Senator  Cleland.  Let  me  say  that  upon  being  notified 
of  the  intention  to  nominate  by  the  White  House,  that  we  have 
very  carefully  reviewed  the  nominee  among  his  peers,  with  a  judi- 
cial panel  that  I  refer  to  frequently  in  circumstances  such  as  this, 
and  they  have  found  him  to  be  very  suited  and  qualified  for  the  po- 
sition to  which  he  is  being  nominated. 

Further,  as  you  might  expect,  I  have  had  an  opportunity  on  sev- 
eral occasions  subsequently — as  has  been  cited,  this  is  14  months 
now — to  be  in  Mr.  Thrash's  community  and  home  and  have  found 
an  enthusiasm  and  an  understanding  of  a  good,  sound  public  serv- 
ant. 

So  I  echo  the  remarks  of  my  colleague,  Senator  Cleland,  and  I 
am  pleased  to  have  an  opportunity  to  be  here  and  speak  on  Mr. 
Thrash's  nomination,  and  I  will  be  brief  because  I  can  see  the 
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chairman  beginning  to  wonder  about  the  votes  that  are  upcoming, 
and  congratulations  on  the  nomination  to  you  and  your  family. 

Senator  Abraham.  Mr.  Thrash,  welcome.  We  thank  both  Sen- 
ators. We  will  excuse  you  temporarily  and  ask  Senators  Sarbanes 
and  Mikulski  and  Mr.  Gajarsa  to  join  us  now  for  introductory  pur- 
poses. And,  as  I  said,  when  we  call  you  back  up,  if  there  are  folks 
here  in  the  audience  that  should  be  recognized,  we  would  like  you 
to  do  that  at  that  time. 

STATEMENT  OF  HON.  PAUL  S.  SARBANES,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Sarbanes.  Mr.  Chairman  and  members  of  the  commit- 
tee, it  is  my  pleasure  to  come  before  you  again  to  present  Arthur 
Gajarsa  of  Maryland  for  the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  This  committee  reported  Mr.  Gajarsa  favorably  last  year 
but  unfortunately,  the  nomination  was  not  acted  upon  in  the  Sen- 
ate before  the  end  of  the  104th  Congress,  and  I  am  very  hopeful 
that  this  year  we  will  be  able  to  carry  the  nomination  through. 

He  is  an  outstanding  candidate,  and  a  very  highly  respected  law- 
yer with  extensive  legal  experience  in  both  public  and  private  prac- 
tice, a  1964  graduate  of  Rensselaer  Polytechnic  Institute,  and  a 
1967  graduate  of  Georgetown  University  Law  School.  He  also  holds 
a  masters  degree  in  economics  from  Catholic  University. 

After  graduating  from  college  and  before  entering  law  school,  Ar- 
thur Gajarsa  began  his  career  as  a  patent  examiner  with  the  U.S. 
Patent  Office,  then  worked  for  a  time  as  patent  adviser  for  the  De- 
partment of  Defense.  He  then  clerked  after  law  school  for  a  Federal 
district  judge  in  the  District  of  Columbia,  Judge  Joseph 
McGarraghy;  subsequently  worked  in  the  general  counsel's  office  at 
Aetna;  and  then  served  with  distinction  as  Special  Counsel  and  As- 
sistant to  the  Commissioner  of  Indian  Affairs  at  the  Department  of 
the  Interior. 

All  of  these  experiences,  as  well  as  his  current  private  practice, 
make  him  eminently  qualified  to  take  on  the  issues  that  form  the 
basis  of  the  Federal  circuit's  caseload. 

Let  me  just  touch  a  moment  on  Mr.  Gajarsa's  community  activi- 
ties before  closing.  He  has  a  long  record  of  community  service, 
serves  on  the  board  of  regents  at  Georgetown  University,  on  the 
board  of  trustees  at  Rensselaer,  on  the  board  of  Outward  Bound. 
But  perhaps  most  notably,  he  was  a  founder  and  organizer  of  the 
National  Italian-American  Foundation,  which  he  served  for  many 
years  as  general  counsel.  He  is  now  the  organization's  vice  presi- 
dent and  continues  to  carry  forward  its  strong  tradition  of  commu- 
nity involvement  and  social  service. 

So  I  am  very  pleased  to  come  back  before  this  committee  to  rec- 
ommend this  very  fine  lawyer  for  confirmation  to  the  Federal  cir- 
cuit. In  my  judgment,  and  I  am  sure  the  committee  will  conclude 
the  same  after  careful  examination,  he  has  the  ability,  the  experi- 
ence, the  integrity,  and  the  commitment  to  equal  justice  under  the 
law  that  we  seek  in  all  our  Federal  judges.  I  strongly  commend  him 
to  the  committee  for  prompt  and  favorable  action. 

Senator  Abraham.  Thank  you.  Senator  Sarbanes. 

Senator  Mikulski. 
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STATEMENT  OF  HON.  BARBARA  A-  MIKULSKI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Mikulski.  Thank  you  very  much,  Mr.  Chairman  and  col- 
leagues. I  simply  want  to  amplify  what  Senator  Sarbanes  said.  I 
am  delighted  that  once  again  the  committee  is  considering  this  ex- 
cellent nomination. 

When  I  agree  to  forward  the  nomination  to  the  committee  of  a 
Marylander,  I  have  two  significant  questions.  One,  does  the  nomi- 
nee have  judicial  competence,  which  Senator  Sarbanes  has  attested 
to  by  the  nominee's  extensive  background.  The  other  is  does  the 
nominee  have  judicial  temperament  and  also  the  character  for  the 
job? 

Therefore,  I  look  not  only  at  the  resume,  not  only  at  the  articles, 
not  only  at  the  extensive  legal  experience,  but  look  at  what  a  per- 
son has  done  with  his  life. 

This  outstanding  nominee  has  done  a  great  deal  with  his  life. 
Bom  in  Italy  during  World  War  II,  coming  to  the  United  States, 
believing  in  the  American  dream,  going  to  college,  then  going  to 
night  school  part-time  to  begin  to  work  on  his  law  degree  shows  his 
commitment  to  hard  work  and  family  and  education. 

Then  also,  while  busy  with  a  career  and  a  family,  he  found  time 
to  work  in  the  community:  being  on  the  board  of  the  Italian- Amer- 
ican Foundation,  creating  scholarships  and  opportunity;  also,  work- 
ing with  young  people  in  Outward  Bound;  and,  at  the  same  time, 
participating  in  organizations  like  the  John  Carroll  Society,  which 
is  part  of  a  Catholic  legal  organization  that  reflects  values  around 
truth,  justice,  and  human  rights. 

That  is  what  I  believe  goes  to  judicial  temperament.  I  believe 
that  this  is  an  outstanding  nominee  who  brings  great  judicial  com- 
petence, great  judicial  temperament,  and  this  is  a  great  oppor- 
tunity to  send  forth  to  the  floor  a  nominee  who  I  believe  will  bring 
distinction,  prudence,  and  good  legal  reasoning  to  the  court  of  ap- 
peals. 

Senator  Abraham.  Thank  you.  Senator. 

At  this  point  we  would  like  to  place  in  the  record  a  statement 
submitted  by  Congresswoman  Morella. 

[The  prepared  statement  of  Congresswoman  Morella  follows:] 

Prepared  Statement  of  Congresswoman  Constance  A.  Morella 

Mr.  Chairman,  I  appreciate  very  much  the  opportunity  to  come  before  you  today 
and  voice  my  strong  support  for  Mr.  Arthur  J.  Gajarsa,  a  constituent  and  dear 
friend.  I  am  happy  to  be  here  in  support  of  Arthur  Gajarsa's  nomination  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit.  This  is  the  second  time  I  have  testified 
before  this  committee  in  support  of  Mr.  Gajarsa  and  while  I  am  pleased  to  do  so, 
for  his  sake  I  hope  it  is  the  last.  The  Federal  Circuit,  as  you  are  well  aware,  has 
jvu-isdiction  over  intellectual  property  rights  cases,  federal  claims,  certain  tax  mat- 
ters, international  trade,  and  related  veterans  affairs  matters.  It  is  important  to 
note  that  Arthur  has  worked  his  entire  career  in  these  areas.  He  has  a  firm  working 
knowledge  of  the  issues  that  will  come  before  him  as  a  Federal  Circuit  Court  Judge. 
It  is  because  of  his  experience,  that  I  believe  Arthur  is  well  prepared  to  handle  the 
responsibilities  that  this  position  entails. 

As  you  know,  Mr.  Gajarsa  is  currently  a  partner  in  the  Washington,  D.C.,  law 
firm  of  Joseph,  Gajarsa,  McDermott,  and  Reiner.  He  has  a  diverse  civil  practice  in 
corporate  law,  international  trade,  commercial  litigation,  and  the  representation  of 
Native  American  tribes  throughout  the  coiuitry.  This  experience  equips  him  well  for 
fulfilling  the  judicial  appointment. 
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Mr.  Gajarsa  began  his  career  as  a  patent  examiner  with  the  U.S.  Patent  and 
Trademark  Office.  He  then  served  as  a  law  clerk  in  the  United  States  District 
Court.  He  has  also  worked  with  the  Department  of  Defense  as  an  attorney,  special- 
izing in  defense  systems  analysis  and  intellectual  property  rights. 

In  addition  to  his  varied  legal  career  he  has  been  active  in  many  professional  as- 
sociations. I  believe  this  to  be  important,  as  it  creates  a  more  well  rounded  person, 
which  is  a  necessary  quality  for  the  judiciary.  Arthur  Gajarsa  participates  in  the 
Administrative  Law,  Business  Law,  Litigation  and  Antitrust  Sections  of  the  Federal 
Circuit  Bar,  the  Federal  Bar  Association,  the  American  Judicature  Association,  auid 
the  American  Bar  Association.  He  is  well  liked,  trusted  and  respected  by  his  col- 
leagues. 

I  also  know  Arthur  to  be  a  very  active  member  of  the  Italian  American  Commu- 
nity, as  a  matter  of  fact,  a  leader.  He  is  a  past  President  as  well  as  General  Counsel 
of  the  National  Italian  American  Foundation.  He  is  proud  of  this  heritage  and  also 
a  very  proud  American.  I  know  that  he  feels  a  tremendous  commitment  to  his  Amer- 
ican citizenship  and  to  the  values  that  we  all  hold  as  Americans. 

He  also  has  a  strong  commitment  to  educational  institutions  and  the  community 
at  large,  as  you  can  see  from  his  biography.  Again,  I  believe  it  is  necessary  that 
a  person  in  the  judiciary  have  strong  ties  to  the  community  and  the  people  that  they 
serve.  Arthvir  has  this  necessary  commitment  to  his  community  and  the  nation. 

His  education  has  also  prepared  him  well  for  this  position.  He  graduated  in  1962 
from  Rensselaer  Polytechnic  Institute  with  a  degree  in  Electrical  Engineering.  He 
then  went  on  to  earn  his  Masters  in  Economics  from  Catholic  University  of  America 
in  1964.  Art  then  attended  Georgetown  University  Law  Center  where  he  completed 
his  J.D.  in  1967.  In  addition  to  his  impeccable  academic  credentials  Art  is  fluent 
in  Italian  and  can  read  and  write  French  and  Spanish.  Art  also  sits  on  the  boards 
of  Georgetown  University  and  Rensselaer.  All  of  these  qualities  demonstrate  Ar- 
thur's strong  commitment  to  education. 

I  also  know  Arthur  Gajarsa  to  be  a  family  man.  He  and  his  wife,  Melanie,  have 
five  children,  some  of  whom  are  here  with  him  today.  I  think  that  it  is  important 
again,  that  we  look  at  the  full  component  of  the  person — experience,  community, 
education,  and  family.  I  believe  that  Arthur  excels  in  all  of  these  components,  and 
would  be  an  excellent  choice. 

Of  the  utmost  importance  to  this  job  is  a  person's  temperament.  I  have  known 
Art  for  many  years  and  I  believe  that  he  has  the  judicial  temperament  that  is  criti- 
cally important.  He  has  the  sensitivity  of  being  someone  who  can  look  at  issues  with 
fairness  and  equity.  He  will  study,  ponder,  and  render  a  decision  based  upon  the 
facts  and  circumstances  before  him  and  with  the  equity  that  is  required. 

For  all  of  these  reasons  I  urge  swifl  approval  of  Arthur  Gajarsa  to  the  U.S.  Court 
of  Appeals  for  the  Federal  Court.  I  could  quote  many  of  my  favorite  lines  such  as 
"The  force  of  his  own  merit  makes  his  way,"  by  Shakespeare.  Or  of  Arthur,  the  Ren- 
aissance Man,  "A  man  of  sovereign  parts,  he  is  esteemed  well  fitted  in  arts,  glorious 
in  arms.  Nothing  becomes  him  ill  that  he  would  well." 

Arthur  Gajarsa  would  serve  us  well  as  judge  in  this  court,  and  I  thank  you  for 
letting  me  come  before  you  today  to  support  his  nomination. 

Senator  Abraham.  Mr.  Gajarsa,  thank  you  very  much.  We  will 
excuse  you  temporarily  and,  as  I  said,  when  you  come  back,  please 
anyone  you  would  like  to  acknowledge,  we  are  glad  to  have  that 
happen  when  we  call  you  back  up. 

We  will  call  Senators  Graham  and  Mack  and  Judge  Gold  quickly. 
We  have  been  told  that  they  might  keep  the  board  open  for  us  a 
little  extra  here,  so  if  we  make  these  statements  succinct,  we  will 
be  able  to  proceed  when  we  come  back  with  Eric  Clay  and  go  for- 
ward. 

Senator  Graham. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORIDA 

Senator  Graham.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  introduce  to  the  committee  today  a  distinguished  Flo- 
ridian  who  has  been  nominated  to  be  U.S.  District  Judge  for  the 
Southern   District   of  Florida,   current   State   Circuit  Judge  Alan 
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Gold.  Judge  Gk)ld  is  accompanied  today  by  his  wife  and  two  daugh- 
ters, who  I  would  like  to  ask  to  stand. 

Senator  Abraham.  We  welcome  them.  We  had  a  chance  to  meet 
beforehand.  Thank  you. 

Senator  Graham.  In  deference  to  time,  Mr.  Chairman,  I  would 
like  to  submit  the  statement  that  I  prepared  for  the  record. 

Senator  Abraham.  It  will  be  submitted. 

Senator  Graham.  It  covers  the  procedure  by  which  Senator  Mack 
and  I  have  both  utilized  since  1989  for  the  selection  of  Federal  dis- 
trict judges  in  Florida,  relying  on  judicial  nominating  commission, 
that  process  involving  a  bipartisan  group  of  citizens  of  our  State. 
They  strongly  recommended  Judge  Gold  and  I  was  pleased  to  rec- 
ommend him  to  the  President. 

Judge  Gold  has  had  a  distinguished  career,  serving,  among  other 
things,  as  a  county  attorney  for  Dade  County,  as  an  adjunct  profes- 
sor at  the  University  of  Miami  School  of  Law,  on  a  number  of  im- 
portant State  commissions,  and  since  1992,  as  circuit  judge  for 
Florida's  11th  Judicial  Circuit,  where  he  has  served  with  high  lev- 
els of  integrity,  competence,  and  the  applause  of  the  practitioners 
who  have  served  before  him. 

As  a  jurist.  Judge  Gold  has  rendered  distinguished  service,  first 
in  the  Family  Division,  now  in  the  Criminal  Division,  adding  to  his 
broad  experience  in  the  law. 

He  is  recommended  not  only  by  Senator  Mack  and  myself  but 
also  by  other  members  of  our  delegation,  and  I  would  like  to  submit 
for  the  record  letters  from  Representative  Lincoln  Diaz-Balart  and 
Representative  Clay  Shaw  in  recommending  Judge  Gold. 

Senator  Abraham.  They  will  be  included  in  the  record.  Thank 
you. 

[The  prepared  statement  of  Senator  Graham  and  letters  from 
Representatives  Shaw  and  Diaz-Balart  follow:] 

Prepared  statement  of  Senator  Bob  Graham 

Mr.  Chairman,  it  gives  me  great  pleasure  today  to  introduce  Judge  Alan  Gold  to 
the  Senate  Judiciary  Committee  as  a  nominee  to  the  federal  bench  for  the  Southern 
District  of  Florida. 

When  considering  nominees  for  federal  judicial  vacancies,  I  have  used  a  respected, 
nonpartisan  process  to  review  applicants.  My  colleague.  Senator  Mack  did  likewise. 

In  Florida,  the  Judicial  Nominating  Commission  reviews  written  applications  and 
conducts  personal  interviews  of  the  majority  of  applicants.  The  commission  forwards 
the  top  three  applications  to  my  office  and  I  personally  interview  these  applicants 
and  make  my  recommendation  based  on  who  I  consider  to  be  the  most  qualified. 

For  over  26  years,  Judge  Alan  Gold  has  served  the  state  of  Florida  with  distinc- 
tion. Judge  Gold  began  his  career  serving  South  Florida  as  an  attorney  for  Dade 
County,  representing  the  coxinty  in  both  state  and  federal  courts. 

In  1975,  Judge  Gold  moved  into  private  practice  where  he  developed  wide  recogni- 
tion as  a  leader  in  land  use  and  environmental  matters. 

As  Governor  of  Florida  in  1984,  I  had  the  pleasure  of  appointing  Judge  Gold  to 
Florida's  Land  Management  Study  Committee. 

In  addition,  Judge  Gold  served  Florida  for  six  years  as  General  Counsel  to  the 
Florida  High  Speed  Rail  Transportation  Commission,  an  entity  created  by  our  state 
legislature  in  1984  to  develop  a  high-speed  rail  transportation  and  magnetic  levita- 
tion  demonstration  project. 

Mr.  Chairman,  adding  to  his  substantial  professional  experience,  Judge  Gold  will 
bring  respected  academic  credentials  to  the  federal  bench.  In  1989,  twenty-five  years 
after  completing  a  Masters  in  Law,  Judge  Gold  joined  the  faculty  of  the  University 
of  Miami  as  an  Adjunct  law  professor. 
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In  1992,  as  a  result  of  his  distinguished  work,  Alan  Gold  was  appointed  to  Flor- 
ida's Eleventh  Judicial  Circmt  Court,  where  he  has  served  with  the  utmost  integrity 
and  competence,  as  noted  by  his  peers  and  colleagues. 

In  a  1993  survey  of  regional  attorneys  by  the  Dade  County  Bar,  92.5%  of  respond- 
ents rated  Judge  Grold's  performance  as  "qualified"  or  "exceptionally  qualified." 

As  a  jurist.  Judge  Gold  began  service  in  the  Family  Division,  and  has  also  served 
in  the  Criminal  Division  of  the  circuit  court,  presiding  over  felony  jury  trials.  Fur- 
ther demonstrating  his  commitment  to  the  community.  Judge  Gold  was  appointed 
to  the  Florida  Supreme  Court's  Family  Court  Steering  Committee  and  is  currently 
chairing  the  effort  to  develop  a  model  family  court. 

In  addition  to  Judge  Grold's  bipartisan  support  in  the  Senate,  he  has  also  earned 
strong  endorsements  fi-om  oiu*  colleagues  in  the  House  of  Representatives,  Rep- 
resentative Lincoln  Diaz-Balart  of  Miami  and  Representative  Clay  Shaw  of  Fort 
Lauderdale  (include  letters  in  the  record). 

Mr.  Chairman,  given  the  outstanding  qualities  exhibited  by  Judge  Gold,  it  is  truly 
a  pleasure  to  sit  before  you  today  and  speak  on  his  behalf.  I  am  certain  Judge  Gold 
will  serve  the  Federal  Judiciary  with  honor  and  distinction. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  April  7,  1997. 
Hon.  Connie  Mack, 
U.S.  Senate,  Washington,  DC. 

Dear  Connie:  Enclosed  is  the  resume  of  Judge  Alan  S.  Gold  who  has  been  ap- 
pointed by  the  President  to  replace  retiring  Federal  District  Court  Judge  Jose  A. 
Gonzalez,  Jr.  in  Broward  County. 

As  related  to  you  previously,  I  met  with  Alan  prior  to  the  November  election  and 
was  impressed  with  his  credentials.  Prior  to  being  appointed  Circuit  Court  Judge, 
Eleventh  Judicial  Circuit  in  and  for  Dade  County,  he  practiced  with  the  law  firm 
of  Greenberg,  Travuig,  et  al,  specializing  in  commercial  litigation,  land  use  and  envi- 
ronmental matters.  As  you  are  aware,  the  Greenberg,  Traurig  firm  is  very  well  re- 
spected. 

I'm  taking  this  opportunity  to  alert  you  to  the  fact  Judge  Gold  is  hoping  to  meet 
with  you  prior  to  the  Senate  confirmation  hearing  and  vote.  He  may  have  already 
contacted  your  office  requesting  an  appointment. 
Sincerely, 

E.  Clay  Shaw,  Jr., 
Member  of  Congress. 


Lincoln  Diaz-Balart, 
Member  of  Congress, 

March  13,  1997. 
Hon.  Connie  Mack, 
U.S.  Senator,  Miami,  FL. 

Dear  Connie:  This  is  to  strongly  support  Judge  Alan  S.  Gold  for  Federal  District 
Court  Judge  in  the  Southern  District  of  Florida. 

Judge  Gold  has  shown  that  he  possesses  the  judicial  temperament  and  all  other 
necessary  qualifications  to  be  a  superb  member  of  oiu-  federal  judiciary. 

I  am  pleased  to  enthusiastically  endorse  Judge  Alan  S.  Gold  for  Federal  District 
Court  Judge  and  I  thank  you  in  advance  for  your  consideration. 
Cordially, 

Lincoln  Diaz-Balart 

Senator  Graham.  Mr.  Chairman,  again  I  appreciate  this  oppor- 
tunity to  present  Judge  Gold.  I  would  urge  early  and  favorable  con- 
sideration by  this  committee.  We  need  to  put  this  good  man  to 
work  in  the  Nation's  interest. 

Senator  Abraham.  Thank  you,  Senator  Graham. 

Senator  Mack. 
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STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORffiA 

Senator  Mack.  Mr.  Chairman,  I  am  delighted  to  be  here  today 
to  recommend  Judge  Alan  S.  Gold  for  confirmation  to  the  position 
of  U.S.  District  Judge  for  the  Southern  District  of  Florida. 

This  appointment  comes  at  a  critical  time  for  south  Florida.  The 
Supreme  Court's  recent  decision  in  Lynce  v.  Mathis  has  resulted  in 
the  early  release  of  hundreds  of  violent  criminals  back  on  the 
streets  of  our  State  and  brought  about  a  crisis  of  confidence  in  the 
safety  of  our  neighborhoods.  This  unsettling  feeling  has  made  it  es- 
pecially critical  for  south  Florida  to  have  a  full  complement  of 
judges  administering  the  laws  to  fight  violent  crime.  From  every- 
thing I  have  seen  and  heard  about  Judge  Gold,  he  will  be  an  excel- 
lent addition  to  the  southern  district  bench. 

I  won't  take  a  lot  of  time  to  go  over  Judge  Gold's  experiences  and 
qualifications,  since  Senator  Graham  has  already  done  an  excellent 
job  rela3dng  that  information;  but  I  would  like  to  highlight  a  few 
facts  that  I  find  impressive. 

While  in  private  practice,  Judge  Gold  became  one  of  the  pre- 
eminent practitioners  in  the  field  of  land  use  law  and  environ- 
mental law  in  Florida.  Given  the  explosive  growth  which  Florida, 
south  Florida  in  particular,  has  experienced  over  the  last  several 
years,  this  is  a  practice  area  of  critical  importance  to  our  State. 
Judge  Gold  rose  to  the  top  of  the  field,  being  named  one  of  the  best 
lawyers  in  America  in  the  area  of  natural  resources  and  environ- 
mental law.  This  experience  gives  him  unique  insight  into  the  fun- 
damental issues  which  Florida  faces. 

I  also  appreciate  Judge  Gold's  written  response  to  the  commit- 
tee's question  regarding  judicial  activism.  I  thought  this  was  one 
of  the  most  thoughtful  responses  that  I  have  seen  on  the  matter. 
In  his  submission  to  the  committee,  Judge  Gold  included  in  his 
statement  of  judicial  philosophy  a  paraphrase  of  Justice  Frank- 
furter in  Dennis  v.  U.S.,  and  I  quote, 

A  judge  must  abstain  from  "confounding  policy  with  constitutionality."  Judicial 
self-restraint  demands  "perceptive  humility  in  not  declaring  unconstitutional  what 
in  a  judge's  private  judgment  is  deemed  unwise  and  even  dangerous."  This  is  so  no 
matter  how  deeply  the  judge  cherishes  his  or  her  notion  of  policy  or  how  mis- 
chievous the  judge  may  deem  their  disregard. 

I  have  heard  from  many  people  in  south  Florida  about  the  many 
fine  qualities  of  Judge  Gold.  He  has  been  described  as  a  "wonderful 
human  being"  and  a  "consummate  gentleman."  I  believe  he  de- 
serves confirmation  by  this  committee  and  the  full  Senate.  I  want 
to  thank  the  committee  for  providing  me  with  the  opportunity  to 
introduce  Judge  Gold,  and  I  encourage  you  to  vote  him  out  favor- 
ably as  soon  as  possible. 

Senator  Abraham.  Thank  you.  Senator  Mack. 

Judge  Gold,  welcome.  We  look  forward  to  talking  to  you  a  little 
bit  more  when  we  reconvene  and  we  will  excuse  you,  as  well,  tem- 
porarily for  the  purposes  of  allowing  those  of  us  who  haven't  voted 
to  get  over  and  do  so. 

For  purposes  of  information,  we  will  take  a  brief  recess  at  this 
time  so  that  we  can  go  cast  our  votes.  There  are  two  rollcall  votes 
that  have  to  be  cast,  so  it  may  take  a  few  minutes  before  we  are 
able  to  reconvene,  but  we  will  do  so  once  that  is  over  with,  at  which 
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I  will  be  introducing  Eric  Clay  to  the  committee  and  we  will  then 
begin  the  process  of  question  rounds. 

So  the  committee  stands  in  recess. 

[Recess.] 

Senator  Abraham.  We  will  now  resume  our  hearing.  I  notice  the 
ranks  have  thinned  somewhat  since  we  took  off,  but  nonetheless  we 
appreciate  everybody  who  is  here  and  everybody  who  has  agreed  to 
stay. 

At  this  point  I  am  going  to  ask  Eric  Clay  if  he  will  come  forward 
to  the  table  and  I  am  going  to  begin  with  an  introduction  of  Mr. 
Clay.  Then  we  will  proceed  right  to  questions  with  him  and  then 
go  on  in  the  order  we  had  originally  set. 

STATEMENT  OF  HON.  SPENCER  ABRAHAM,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MICHIGAN 

Senator  Abraham.  Every  once  in  a  while  you  have  these  mo- 
ments in  your  life  which  are  sort  of,  I  guess  the  expression  deja  vu, 
and  in  this  case  I  was  thinking  about  that,  but  this  really  is  history 
repeating  itself  because  somewhere,  I  think  almost  a  year  ago,  I  be- 
lieve in  early  April  1996,  we  had  a  hearing  here  in  which  I  was 
the  presiding  officer  and  Mr.  Clay  was  here  from  my  State  of 
Michigan  as  a  nominee  for  the  Sixth  Circuit  Court  of  Appeals  and 
we  unfortunately  are  here  again  because  while  we  succeeded  in 
getting  that  nomination  through  the  Judiciary  Committee,  it  was 
not  acted  upon  by  the  full  Senate.  So,  Mr.  Clay,  welcome  back,  al- 
though I  wish  we  did  not  have  to  do  this  again. 

I  just  want  to  say  on  behalf  of  myself  and  Senator  Levin  that  we 
both  support  this  nomination  strongly.  Mr.  Clay  is  an  excellent 
candidate.  He  is  a  Phi  Beta  Kappa  graduate  of  the  University  of 
North  Carolina,  then  attended  and  graduated  from  Yale  Law 
School.  He  has  clerked,  interestingly  enough,  on  the  sixth  circuit  it- 
self for  Judge  Damon  Keith,  which  I  gather  was  one  of  the  reasons 
that  you  came  to  the  Midwest  and  we  are  happy  you  decided  to 
stay  in  our  part  of  the  world. 

He  then  helped  form  a  law  firm,  Lewis,  White  &  Clay,  one  of  the 
most  successful  firms  in  our  State,  as  well  as  one  of  the  largest  and 
most  successful  African-American  founded  law  firms  in  the  country. 
There  he  has  had  a  wide  variety  of  experiences  working  on  really 
both  the  plaintiffs'  as  well  as  on  the  defendants'  sides  of  various 
matters,  including  a  fair  amount  of  work  in  the  area  of  business 
law  and  achieved,  as  a  consequence,  extraordinarily  strong  respect 
and  support  within  the  legal  community  for  his  nomination. 

He  has  been  active  beyond  the  legal  community.  Although  his 
bar  association  activities  are  formidable,  among  many  community 
service  activities  was  his  involvement  in  an  organization  called  100 
Black  Men,  the  Detroit  base  of  that  operation,  a  program  aimed  at 
trjdng  to  provide  assistance  to  young  people  in  our  community  with 
scholarships  and  mentoring  programs. 

Because  of  the  protracted  nature  of  this  nomination  process,  Eric 
Clay  and  I  have  gotten  to  know  each  other  very  well  and  probably, 
I  suspect,  have  spoken  with  each  other  more  often  than  most  mem- 
bers do  with  applicants  from  their  State,  even  ones  that  they  are 
personally  familiar  with  from  prior  to  the  nomination  process.  We 
have  gotten  to  know  each  other  partly  before  and  certainly  very 
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well  since,  and  I  am  really  proud  that  you  are  here  again  and 
proud  to  have  you  before  us  as  a  nominee. 

I  respect  you  very  much  for  having  gone  through  this  process  as 
long  as  it  has  had  to  be.  I  know  that  while  we  might  not  agree, 
as  I  said  at  the  last  hearing,  on  everything  in  terms  of  judicial  deci- 
sions or  philosophy,  I  think  that  that  would  be  the  case  with  any- 
one who  was  an  applicant  for  this  position. 

But  I  now  know  Eric  Clay  very  well  and  can  say  with  certainty 
that  he  is  an  excellent  nominee,  he  will  be  an  excellent  addition  to 
the  sixth  circuit,  and  I  am  proud  to  support  him. 

I  also  wish  to  just  add  that  Senator  Levin  wished  to  be  here 
today,  but  unfortunately,  as  a  member  of  the  Intelligence  Commit- 
tee, there  was  a  business  meeting  conducted  of  that  committee  for 
exactly  this  time,  assigned  late  in  the  process,  so  he  couldn't  be 
here.  He  has  submitted  just  a  note  indicating  that  he,  too,  supports 
Eric  Clay  as  someone  who  will  bring  to  the  bench  broad  experience 
and  intelligence  of  mind  and  make  a  fine  addition  to  the  sixth  cir- 
cuit. I  believe  Senator  Levin  will  also  be  submitting  a  formal  state- 
ment into  the  record,  which  we  will  include  here  in  the  hearing. 

[The  prepared  statement  of  Senator  Abraham  and  a  letter  from 
Senator  Levin  follow:] 

Prepared  Statement  of  Senator  Abraham 

I  am  going  to  exercise  a  little  point  of  privilege  here  since  the  first  nominee  today 
is  from  my  state  of  Michigan.  Since  I  have  been  in  the  Senate,  this  nominee  is  the 
first  person  from  my  State  to  be  nominated  for  the  Federal  bench,  and  so  I  am  par- 
ticularly proud  to  be  here  today  and  to  participate  in  introducing  to  the  committee 
Eric  Clay. 

Eric  Clay  is  a  man  with  great  credentials  for  the  Circuit  Court  of  Appeals.  He 
is  graduate  of  the  University  of  North  Carolina  at  Chapel  Hill,  where  he  was  a 
member  of  Phi  Beta  Kappa.  He  then  went  on  to  attend  Yale  Law  School  and  re- 
ceived his  J.D.  in  1972. 

After  graduation,  Mr.  Clay  clerked  for  Judge  Damon  Keith,  who  at  that  time  was 
a  District  Court  judge  but  later  became  a  judge  on  the  Sixth  Circuit,  where  Mr.  Clay 
is  a  nominee  to  also  be  a  judge.  I  know  that  Judge  Keith  is  particularly  proud  of 
the  fact  that  his  former  law  clerk  is  being  nominated  for  that  court,  although  not 
for  his  seat,  and  he  has  great  reason  to  be  proud. 

After  his  clerkship,  Mr.  Clay  joined  with  some  other  recent  law  graduates  to  es- 
tablish the  firm  of  Lewis,  White  and  Clay.  The  first  started  out  with  only  four  law- 
yers and  now  has  over  forty.  Along  with  his  partners,  Mr.  Clay  has  turned  the  firm 
into  one  of  the  leading  firms  founded  by  African  Americans  in  this  country.  The  firm 
is  also  a  very  important  part  of  the  Detroit  legal  community. 

Mr.  Clay  has  the  interested  background  of  having  represented  both  plaintiffs  and 
defendants  in  his  general  civil  litigation  practice,  which  I  think  will  make  it  easier 
for  him  to  have  the  kind  of  balanced  view  of  proceedings  that  come  before  the  Sixth 
Circuit. 

But  in  addition  to  having  an  outstanding  record  as  an  attorney,  Mr.  Clay  has  also 
found  time  to  be  actively  involved  in  the  Detroit  community.  He  is  a  member  of  the 
Detroit  Chapter  of  100  Black  Men,  which  raises  scholarship  money  for  disadvan- 
taged youths  and  has  established  a  mentorship  program  to  help  provide  disadvan- 
taged youths  with  positive  role  models. 

He  has  also  been  involved  in  numerous  bar  activities  and  in  other  ways  with  is- 
sues important  to  the  legal  profession.  He  presently  serves  on  the  Local  Rules  Advi- 
sory Committee  for  the  U.S.  District  Court  for  the  Eastern  District  of  Michigan. 

Although  I  had  not  met  Mr.  Clay  before  his  original  nomination  process  began  in 
the  last  Congress,  I  was  very  familiar  with  him  by  reputation.  When  it  was  deter- 
mined that  he  would  be  the  likely  nominee  for  this  seat,  we  had  a  chance  to  sit 
down  and  spend  a  considerable  amount  of  time  talking  about  our  careers  and  our 
hopes  for  making  sure  that  the  legal  profession  and  the  court  process  would  con- 
tinue to  be  the  model  for  the  world. 

So  while  I  am  sure  that  there  may  be  some  decisions  that  Mr.  Clay  might  make 
with  which  I  would  disagree,  that  is  also  the  case  with  anybody  who  would  be  sent 
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to  the  Sixth  Circuit.  I  think  he  will  make  an  excellent  addition  to  the  court,  and 
so  I  am  very  proud  to  be  part  of  today's  process,  not  just  to  chair  this  hearing  but 
also  to  offer  to  the  committee  an  outstanding  candidate  for  the  Sixth  Circuit,  Eric 
Clay. 


U.S.  Senate, 
Washington,  DC,  May  7,  1997. 
Hon.  Spencer  Abraham, 
U.S.  Senate, 
Washington,  DC. 

Dear  Spence:  An  Intelligence  Committee  business  meeting  has  been  suddenly 
called  for  2:00  PM  today,  so  I  will  not  be  able  to  introduce  Eric  Clay  before  the  Judi- 
ciary Committee. 

I  am  very  glad  that  the  hearing  is  finally  being  held  because  this  nomination  has 
been  held  up  far  too  long  for  no  apparent  reason  that  I  can  understand. 

I  support  Eric  Clay  as  someone  who  will  bring  to  the  Bench  broad  experience  and 
intelligence  of  mind.  He  will  make  a  fine  addition  to  the  Sixth  Circuit,  and  I  am 
very  glad  that  the  Committee  is  moving  the  nomination  forward  (at  last!). 
Best  wishes. 
Sincerely, 

Carl  Levin. 

Senator  Abraham.  So  Mr.  Clay,  welcome  again  to  the  Senate  Ju- 
diciary Committee  and  hopefully  this  time  will  be  successful  to  the 
final  stages  of  the  process. 

At  this  point  what  we  will  do  is  now  move  into  the  question 
phase  of  our  hearing,  and  so  what  I  would  like  to  do  is  to  ask  you 
to  raise  your  right  hand  and  we'll  swear  you  in.  Do  you  solemnly 
swear  that  the  testimony  you  are  about  to  give  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

TESTIMONY  OF  ERIC  L.  CLAY,  OF  MICHIGAN,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  SIXTH  CIRCUIT 

Mr.  Clay.  I  do.  Thank  you,  Mr.  Chairman.  I  am  glad  to  be  here. 

Senator  Abraham.  Nice  to  have  you. 

Mr.  Clay.  I  would  just  like  to  introduce  two  friends  who  are  here 
with  me,  if  I  might. 

Senator  Abraham.  Please. 

Mr.  Clay.  Nancy  Gist  and  Patsy  Riley.  I  very  much  thank  them 
for  being  here. 

Senator  Abraham.  If  they  are  here  and  would  like  to  stand  up, 
we  welcome  you.  We  are  glad  to  have  you  here  at  the  hearing,  as 
well. 

If  you  have  some  opening  statement  that  you  would  like  to  make, 
please  do  so. 

Mr.  Clay.  Mr.  Chairman,  I  do  not  have  an  opening  statement. 
I  would  be  pleased  to  answer  the  questions  of  the  committee. 

QUESTIONING  BY  SENATOR  ABRAHAM 

Senator  Abraham.  Thank  you  very  much.  What  I  would  like  to 
do  is  just  ask  a  couple  of  basic  questions  and  we  have,  with  four 
members;  here,  since  I  know  a  lot  more  about  this  nominee,  I  will 
limit  myself  to  just  a  couple  of  questions. 

One  is  this.  It  is  always  interesting  to  me  to  know  what  people's 
view  of  the  judicial  process  has  been,  their  attitudes  toward  pre- 
vious decisions,  and  I  was  wondering  if  you  might  comment  on  any 
particular  judicial  opinion,  whether  in  the  sixth  circuit  or  else- 
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where,  that  you  particularly  admire  and  explain  why  it  is  one  that 
you  think  was  well  founded  and  well  conceived. 

Mr.  Clay.  One  opinion  is  not  a  recent  case — in  fact,  it  goes  all 
the  way  back  to  law  school — the  Erie  Thompkins  case,  which  estab- 
lished the  principle  that  State  substantive  law  and  Federal  proce- 
dural law  will  govern  in  diversity  cases.  That  case  was  particularly 
important  to  the  history  of  our  jurisprudence  in  that  it  contributed 
to  the  developmental  principles  of  federalism  and  made  it  unneces- 
sary to  develop  an  elaborate  system  of  Federal  common  law.  And 
I  think  that  case,  although  it  may  be  more  of  interest  to  lawyers 
than  others,  was  a  particularly  impactful  and  important  decision 
that  I  certainly  admire. 

Senator  Abraham.  Let  me  ask  you  to,  if  you  would,  look  at  it 
from  the  other  perspective.  Any  particular  decision,  federal  deci- 
sion, that  you  would  think  is  deserving  of  criticism?  If  so,  what 
basis  for  it? 

Mr.  Clay.  There  was  a  case  just  last  year  in  the  sixth  circuit, 
the  Lanier  case,  which  was  obviously  wrongfully  decided  by  the 
sixth  circuit  sitting  en  bank.  The  wrongfulness  of  that  decision  was 
eventually  made  clear  by  the  Supreme  Court,  which  unanimously 
reversed  the  sixth  circuit  in  that  case. 

That  was  the  case  in  which  Judge  Lanier  from  Tennessee  was 
convicted  of  sexual  assault  under  section  18  U.S.C.  section  242.  The 
sixth  circuit  felt  that  there  was  an  absence  of  due  process  because 
there  was  not  sufficient  notice  to  the  public  of  the  exact  nature  of 
the  offense  and  all  the  circumstances  had  to  be  explained  or  notice 
provided  in  advance  for  that  to  constitute  an  offense  under  section 
242  and  the  Supreme  Court  unanimously  reversed,  indicating  that 
based  upon  Bevins  and  some  of  the  other  decisions,  that  there  was 
sufficient  notice  by  way  of  analogy  and  that  the  sixth  circuit  opin- 
ion was  at  variance  with  a  long  line  of  Supreme  Court  decisions. 

I  think,  even  though  I  am  from  the  sixth  circuit,  that  was  a  rath- 
er embarrassing  episode  and  I  think  that  is  the  one  that  stands  out 
most  in  my  mind. 

Senator  Abraham.  Thank  you.  We  will  make  sure  your  criticisms 
are  not  passed  on  to  the  judges  on  the  sixth  circuit. 

At  this  point  I  am  going  to  suspend  any  further  questions  and, 
first  of  all,  welcome  Senator  Torricelli  and  Senator  Durbin.  We  ap- 
preciate folks  coming  by  today.  This  is  kind  of  a  lonely  spot  up  here 
so  I  am  glad  to  have  others  join  us,  and  I'll  turn  to  Senator 
Torricelli  if  he  has  any  questions. 

QUESTIONING  BY  SENATOR  TORRICELLI 

Senator  Torricelli.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  say,  before  addressing  Mr.  Clay,  how  glad  I  am  to  see 
these  nominees  before  the  committee  today.  We  are  now  facing  98 
vacancies  in  the  Federal  bench.  More  than  11  percent  of  the  entire 
Federal  judiciary  remains  vacant.  The  Attorney  General,  before 
this  committee  only  a  week  ago,  spoke  about  the  consequences  on 
the  administration  of  justice  if  this  Senate  does  not  begin  to 
produce  confirmation  of  Federal  judges. 

This  is  indeed  a  welcome  event  but  as  serious  as  the  situation 
is,  indeed  these  vacancies  could  rise  to  110  in  another  month  if  in- 
deed we  do  not  succeed  today,  not  only  in  having  you  address  the 
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committee,  asking  you  questions,  releasing  your  name  for  consider- 
ation by  the  floor,  but  actually  proceeding  to  consideration. 

So  with  the  understanding  that  the  length  of  my  questions  will 
not  further  delay  your  confirmation,  permit  me  just  for  a  moment 
to  ask  a  couple  of  things. 

I  have  a  great  concern  for  the  Federal  judiciary  that  as  we  seek 
the  best  of  scholarship  and  professional  credentials,  that  Federal 
judges  also  have  both  real  life  experience  and  some  practical  under- 
standing of  the  system  of  Grovemment  in  our  society. 

We  have  all  witnessed,  particularly  as  a  former  member  of  the 
House  of  Representatives,  that  the  Federal  judiciary  clearly  did  not 
have  a  concept  of  congressional  redistricting,  how  the  law  would 
impact.  Indeed,  we  saw  it  again  this  last  year  on  congressional  fi- 
nancing of  campaigns.  In  the  midst  of  the  campaign,  the  Federal 
judiciary  changed  the  rules,  I  suspect  considerably  to  its  regret, 
and  bears  some  responsibility  for  the  chaos  of  campaign  finance  in 
the  1996  cycle. 

Tell  me  about  your  own  sense  of  life  experience  and  your  prac- 
tical knowledge  of  the  functioning  of  this  Government  and  our  soci- 
ety that  makes  you  a  good  Federal  judge. 

Mr.  Clay.  Senator,  I  have  been  very  involved  in  the  profession 
and  in  issues  that  have  real  life  consequences  that  arise,  that  are 
important  to  the  administration  of  justice.  There  are  a  number  of 
organizations  that  I  belong  to  in  which  we  have  addressed  issues 
that  are  important  to  the  administration  of  justice. 

I  have  had  a  long  service  on  the  local  rules  advisory  committee 
of  the  U.S.  District  Courts  for  the  Eastern  District  of  Michigan.  I 
have  been  a  director  of  the  Detroit  Bar  Association  for  a  number 
of  years. 

Senator  TORRICELLI.  But  outside  the  profession;  for  example, 
have  you  been  involved  in  your  communities,  so  you  know  how 
your  town  works,  so  you  understand  civic  organizations'  work,  have 
an  understanding  for  the  process  by  which  your  community  or 
State  is  governed  outside  of  the  profession? 

Mr.  Clay.  Senator,  there  have  been  a  number  of  involvements  I 
have  had  there,  including  one  mentioned  by  the  chairman,  my  in- 
volvement in  the  organization  of  100  Black  Men.  There  have  been 
literally  dozens  of  young  men  who  I  believe  through  this  organiza- 
tion in  my  local  community  have  been  rescued  from  a  life  at  risk, 
possibility  of  delinquent  behavior,  not  doing  well  in  school,  no  male 
role  models  in  their  lives. 

Senator  TORRICELLL  How  long  have  you  been  involved  with  100 
Black  Men? 

Mr.  Clay.  Approximately  4  years,  ever  since  we  have  had  a  chap- 
ter in  the  Michigan-Detroit  area. 

Senator  TORRICELLI.  I  know  the  organization.  It  is  a  very  fine  or- 
ganization. 

Give  me  your  sense  of  as  you  approach  the  interpretation  of  con- 
gressional actions,  the  tools  by  which  you  reach  legislative  intent 
and  the  deference  to  congressional  actions.  There  has  recently  been 
a  debate  about  how  controlling  or  even  relevant  the  views  of  spon- 
sors of  legislation  might  be  and  how  the  Federal  judiciary  should 
look  at  that  individual  sponsor's  comments  versus  the  comments  of 
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the  larger  House  of  Representatives  or  Senate  in  reaching  interpre- 
tation. What  would  be  your  own  views  on  that  question? 

Mr.  Clay.  As  far  as  the  judiciary  is  concerned,  we  certainly,  if 
I  am  fortunate  enough  to  be  confirmed,  would  have  to  give  great 
deference  to  the  process  of  legislative  decisionmaking,  to  legislative 
intent,  to  upholding,  if  there  are  any  constitutional  challenges,  leg- 
islation of  the  State  legislatures  and  the  Congress,  if  there  is  any 
possibility  or  theory  under  which  that  legislation  can  be  upheld. 

I  understand  that  it  is  not  the  judiciary's  function  to  substitute 
its  judgment  and  values  for  that  of  the  people  speaking  through  its 
legislature,  and  one  watchword  of  all  of  those  in  the  judiciary  is 
that  of  restraint.  And  I  would  hope  that  if  I  were  fortunate  enough 
to  be  confirmed,  that  I  would  provide  due  deference  and  would 
similarly  restrain  myself  and  appreciate  the  gravity  of  legislative 
mandates  and  be  duly  respectful  of  those. 

Senator  TORRICELLI.  Thank  you.  Mr.  Chairman,  I  have  no  fur- 
ther questions. 

Senator  Abraham.  Thank  you  very  much.  Senator.  I  would  just 
point  out  that  before  you  arrived  I  had  made  the  point  with  respect 
to  this  nominee  that  not  only  do  I  support  him  strongly,  but  we 
went  through  much  of  this  process  last  time.  So  I  have  been  dis- 
appointed that  we  haven't  had  his  nomination  through  to  conclu- 
sion and  confirmation. 

At  the  same  time,  I  think  it  is  important  to  indicate  that  of  the 
99  vacancies  which  we  have  before  us  today,  there  are  73  instances 
where  there  have  been  no  candidates  sent  to  us,  no  nominees.  We 
have  26,  I  guess,  which  are  now  before  us  and  of  the  26,  4  which 
obviously  we  are  dealing  with  today,  there  are  8  on  the  court  of  ap- 
peals, 2  of  whom  we  are  seeing  today.  Two  others,  I  guess  the  full 
paperwork  isn't  before  us,  either,  so  hopefully  that  part  of  the  proc- 
ess can  be  expedited,  as  well,  so  that  we  can  begin  to  address  some 
of  these. 

At  this  time  we  will  turn  to  Senator  Ashcroft. 

QUESTIONING  BY  SENATOR  ASHCROFT 

Senator  ASHCROFT.  Thank  you,  Mr.  Chairman.  I  want  to  thank 
Mr.  Clay  for  coming  before  us.  Thank  you  for  making  yourself 
available. 

Mr.  Clay.  Thank  you  for  having  me. 

Senator  ASHCROFT.  Are  there  any  issues  that  might  come  before 
a  member  of  the  Federal  appellate  bench  with  which  you  are  in 
such  substantial  personal  disagreement  that  you  don't  feel  you 
could  render  a  verdict  or  a  judgment  that  comports  with  the  law, 
that  you  would  feel  like  you  had  to  overrule  on  the  basis  of  your 
own  feelings? 

Mr.  Clay.  No,  Senator.  There  are  no  issues  that  I  am  aware  of 
that  could  be  presented  with  respect  to  which  I  could  not  follow  the 
law  and  enforce  the  law. 

Senator  ASHCROFT.  Would  that  include  capital  punishment? 

Mr.  Clay.  That  would  include  capital  punishment. 

Senator  ASHCROFT.  There  are  those  who  feel  like  the  responsibil- 
ity of  the  judiciary  is  to  fill  in  blanks  that  are  left  by  the  failure 
of  the  executive  branch  or  the  legislative  branch  to  act.  I  think  Pro- 
fessor Fletcher  in  California  at  Bolt  Hall  has  written  that  when 
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those  branches  are  in  chronic  default,  there  is  in  the  judiciary  dis- 
cretionary power  to  act. 

How  do  you  view  discretionary  power  of  the  judiciary?  And  at 
what  points  would  you  feel  like  it  would  be  appropriate  to  fill  in 
the  blanks? 

Mr.  Clay.  Well,  I  don't  think  it  would  be  appropriate  to  act 
where  there  appears,  in  my  own  personal  opinion,  to  be  a  void. 
There  may  be  a  void  because  the  people,  through  their  legislature 
assembled,  simply  may  not  want  to  take  action  with  respect  to  that 
matter.  It  would  be  presumptuous  of  me  to  speculate  as  to  why  the 
legislature  has  not  taken  action. 

And  even  if  there  is,  in  my  own  personal  estimation,  a  real  need 
for  something  to  be  done  in  a  particular  area  of  endeavor,  it  is  not 
my  function,  if  I  am  fortunate  enough  to  be  confirmed  as  a  judge, 
to  make  that  determination.  It  is  not  the  function  of  the  judiciary 
to  legislate  simply  because  a  judicial  officer  may  think  there  is  a 
need.  I  understand  that  that  is  not  what  we  would  be  there  for. 

Senator  ASHCROFT.  What  is  the  most  important  right  you  can 
think  of  that  is  not  secured  by  the  Constitution?  Can  you  think  of 
any? 

Mr.  Clay.  I  honestly  cannot  think  of  any  right  that  is  not  se- 
cured by  the  Constitution.  I  mean,  it  may  be  a  mental  lapse  I  am 
having  at  the  moment,  but  I  cannot  think  of  any. 

Senator  AsHCROFT.  Is  that  because  you  think  that  the  Constitu- 
tion is  flexible  enough  to  cover  every  situation  or  it  is  just  that  you 
cannot  think  of  a  specific  right  that  you  would  like  to  see  that  the 
Constitution  doesn't  already  cover? 

Mr.  Clay.  There  is  nothing  that  I  have  by  way  of  proposal  for 
any  alterations  in  the  Constitution,  Senator.  I  don't  have  anything 
to  offer  in  that  regard. 

Senator  ASHCROFT.  You  have  had  a  notable  journey  through  aca- 
demic with  an  outstanding  record  and  you  served  as  a  clerk  in  the 
circuit,  I  believe. 

Mr.  Clay.  Actually,  I  was  a  law  clerk  to  Judge  Damon  Keith  at 
the  U.S.  district  court  before  he  went  on  the  circuit  court. 

Senator  ASHCROFT.  It  appears  to  me  that  you  have  been  focussed 
at  the  trial  court  level  and  I  don't  have  writings  of  yours  or  ad- 
dresses that  you've  given.  How  would  you  say  that  we  should  be 
assured  that  you  are  of  the  timber  or  the  disposition  to  be  an  ap- 
pellate court  judge? 

Mr.  Clay.  Senator,  for  24  years  I  have  built  a  practice.  There  are 
approximately  40  attorneys — the  number  fluctuates — in  our  firm. 
During  my  24  years  of  practice  I  have  been  the  chairman  of  our 
litigation  department,  with  responsibility  for  overseeing  all  trials 
and  appeals.  I  have  tried  dozens  of  cases.  I  have  taken  innumer- 
able ones  of  those  cases  to  appeal,  both  in  Federal  and  State  court. 

In  addition,  I  have  supervised  all  the  appellate  work  that  has 
been  done  in  my  firm  for  24  years.  I  feel  very  comfortable  at  both 
the  trial  and  appellate  level.  In  fact,  I  think  my  trial  work  would 
make  me  a  better  appellate  judge.  I  know  what  happens  in  a  court- 
room and  when  these  matters  come  to  the  court  of  appeals,  I  think 
that  gives  me  a  comprehension  and  an  insight  that  perhaps  some 
of  the  judges  at  the  appellate  level  who  have  not  done  much  litiga- 
tion would  not  have. 
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And  I  might  add  my  clients  have  been  very  satisfied  with  the  re- 
sults that  we  have  obtained  for  them. 

Senator  Ashcroft.  Are  you  keeping  time,  Mr.  Chairman? 

Senator  Abraham.  We  weren't  but  now  that 

Senator  AsHCROFT.  Now  that  I've  gone  this  far,  you  have  decided 
to? 

Well,  let  me  just  wrap  up  with  one  question.  You  have  practiced 
before  the  Federal  bench  substantially  and  before  the  State  courts. 
How  much  deference  would  you  give  to  State  court  judges  based  on 
your  experience  in  the  State  courts? 

Mr.  Clay.  Well,  as  the  Senator  is  aware,  an  enormous  amount 
of  litigation  and  an  enormous  amount  of  business  passes  through 
the  State  court  system.  The  significance  of  that  system  is  inestima- 
ble. We  simply  couldn't  do  without  it.  Most  State  judges,  both  at 
the  trial  and  appellate  level,  with  whom  I  am  acquainted  are  out- 
standing people  who  are  doing  outstanding  work,  and  they  are  en- 
titled to  the  same  consideration  and  deference  that  we  accord 
judges  at  the  Federal  level. 

Senator  AsHCROFT.  I  thank  the  chairman  for  the  time.  I  kept 
looking  for  the  red  light. 

Senator  Abraham.  I  appreciate  that,  Senator.  We  appreciate 
your  questions. 

We  will  now  turn  to  Senator  Durbin. 

QUESTIONING  BY  SENATOR  DURBIN 

Senator  DURBIN.  Thank  you. 

Mr.  Clay,  you  put  yourself  in  a  very  extraordinary  position  with 
your  testimony  by  deciding  not  to  suggest  an  amendment  to  the 
Constitution.  Virtually  every  Senator,  every  witness,  all  of  the  staff 
people  here  and  most  of  the  people  walking  by  this  room  propose 
at  least  one  amendment  to  the  Constitution  on  a  weekly  basis,  and 
they  all  call  themselves  conservatives.  I  think  you  chose  the  wiser 
course. 

Mr.  Clay.  Thank  you.  Senator. 

Senator  DURBIN.  I  am  glad  you  are  here  today  and  I  am  glad 
that  you  have  returned  and  stuck  with  this  process.  You  were 
caught  up  in  a  political  slowdown  last  year,  in  an  effort  to  delay 
the  appointment  of  judges  to  the  Federal  judiciary,  and  it  caused, 
I  am  sure,  a  great  deal  of  problems  for  a  lot  of  people.  I  hope  it 
didn't  cause  too  many  for  you. 

I  hope  this  committee  will  meet  its  constitutional  responsibility 
this  year  and  I  hope  that  you  will  be  one  of  the  early  people  con- 
firmed. 

This  last  weekend  I  met  a  woman  who  is  the  chief  judge  of  the 
juvenile  court  in  Atlanta,  GA.  Her  name  is  Glenda  Hatchet,  amaz- 
ing woman,  9  years  in  private  law  practice  with  Delta  Airlines  and 
then  convinced  to  take  a  seat  on  the  juvenile  court,  and  she  is  be- 
coming a  national  leader  on  these  questions  dealing  with  juvenile 
crime. 

She  talked  about  the  day-to-day  challenges  of  a  judge  facing  juve- 
niles charged  with  crimes,  some  serious  and  some  not,  and  about 
the  frustration  that  she  faced  because  of  state  restrictions  on  dis- 
position of  cases. 
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As  a  Federal  judge  you  would  face  similar  restrictions  when  it 
comes  to  sentencing  guidelines.  They  have  been  the  subject  of  a  lot 
of  debate.  In  fact,  at  least  one  member  of  the  Federal  judiciary  has 
resigned  because  of  these  guidelines,  saying  that  he  felt  that  he 
couldn't  discharge  his  responsibilities  on  the  bench  because  of  con- 
gressionally  imposed  guidelines. 

I  would  like  to  know  what  your  thoughts  are  about  sentencing 
guidelines  and  what  you  would  be  inclined  to  do  if  you  felt,  in  any 
given  case,  that  the  guidelines  recommend  a  sentence  that  was  ei- 
ther too  harsh  or  too  soft. 

Mr.  Clay.  Discretion  has  its  benefits  but  as  I  understand  the 
guidelines,  they  were  devised  to  provide  some  consistency  and  some 
predictability  and,  by  so  doing,  some  fairness.  But  in  any  event,  it 
is  not  my  task  to  decide  if  the  guidelines  are  proper  or  working 
properly  or  if  I  like  them  or  not.  That  task  belongs  to  Congress. 

I  have  no  difficulty  with  the  guidelines.  I  have  no  problems  in 
enforcing  the  guidelines.  If  I  was  resistant  to  complying  with  the 
sentencing  guidelines,  I  think  it  would  be  incumbent  upon  me  not 
to  present  myself  for  this  position. 

So  I  have  no  problems  following  the  guidelines.  If  I  disagree  with 
the  outcome  in  a  particular  case,  I  would  still  enforce  the  guide- 
lines so  long  as  the  sentence  is  legal  and  in  conformance  with  the 
guidelines. 

Senator  DURBIN.  I  was  about  to  ask  you  about  the  disparity  in 
sentencing  between  crack  and  powder  cocaine,  which  is  a  tough 
question  that  each  member  of  this  panel  has  had  to  deal  with  in 
their  votes  on  the  floor.  I'm  not  going  to  do  that  because  I  don't 
think  there  is  an  easy  answer  to  it.  I  have  not  found  one.  But  it 
does  call  into  question  some  very  serious  concerns  about  the  equal 
administration  of  justice  in  this  country  and  also  dealing  with  this 
epidemic  of  drug  crime  that  we  have. 

Thank  you  for  being  here  today.  I  wish  you  the  best  of  luck. 

Mr.  Clay.  Thank  you.  Senator. 

Senator  Abraham.  Thank  you,  Senator. 

Finally,  Senator  Sessions. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
sharing  your  opinions  and  values  on  this  nominee  and  your  con- 
fidence in  his  abilities. 

That  and  other  information  I  have  heard,  I  think  you  should  be 
proud  of  and  your  academic  record  is  good. 

Mr.  Clay.  Thank  you.  Senator. 

Senator  SESSIONS.  I  think  it  is  good. 

You  know,  Senator  Ashcroft  asked  a  little  bit  of  your  philosophy 
about  the  Constitution  and  the  law  and  it  is  a  troubling  thing  to, 
I  think,  a  lot  of  people  in  America  today  that  by  reinterpreting  the 
meaning  of  words,  you  can,  in  effect,  amend  the  Constitution  in  a 
way  not  provided  for  within  the  document  itself. 

So  I  think  to  that  degree,  we  have  seen  some  of  that  in  the  past 
and  I  think  there  is  a  concern  that  if  we  want  to  amend  the  Con- 
stitution, let's  do  it  straight  up.  I  think  Professor  Van  Alst3nne  at 
Duke — you  have  heard  of  that  place,  haven't  you,  Duke? 

Mr.  Clay.  I  was  bom  in  Durham,  NC,  so  I  know  about  Duke. 
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Senator  SESSIONS.  I  notice  you  went  to  the  University  of  North 
Carolina. 

He  was  saying  one  time  in  an  address  to  the  11th  circuit  annual 
conference  that  what  we  must  affirm  and  be  true  to  is  this  Con- 
stitution of  the  United  States;  we  ordain  and  establish  this  Con- 
stitution for  the  United  States,  not  one  we  wish  had  been  adopted, 
not  one  that  we  would  like  it  to  be  but  the  one  that  we  have,  the 
good  and  bad  parts,  he  said,  and  I  think  that  is  a  challenge  for  us 
all  and  I  think  you  will  be  true  to  that  challenge.  Otherwise  we 
don't  have  a  rule  of  law;  we  really  don't.  And  that  is  important. 

Let  me  ask  you  a  few  practical  questions  about  handling  the  job 
on  the  court  of  appeals.  Do  you  have  any  philosophy  about  oral  ar- 
gument, in  what  percentage  of  cases  you  might  think  it  would  be 
appropriate  to  have  oral  argument? 

Mr.  Clay.  Yes,  Senator.  I  know  this  is  an  age  in  which  judicial 
economy  is  at  a  premium.  The  public,  the  legal  profession  and  the 
judiciary  are  all  looking  for  ways  to  speed  up  cases  and  to  cut  costs 
and  even  at  the  level  of  the  U.S.  Court  of  Appeals,  some  of  the  cir- 
cuits now  have  a  settlement  apparatus,  have  settlement  attorneys 
convening  the  attorneys  for  the  opposing  sides  to  see  if  cases  can 
be  settled  in  advance  of  briefing  and  oral  argument. 

But  notwithstanding  that  and  those  efforts  to  expedite  matters, 
I  think  it  is  very  valuable  to  have  oral  argument  in  as  many  cases 
as  possible  to  give  the  attorneys  an  opportunity  to  plead  their 
cases,  not  only  in  their  written  papers  but  orally  before  the  bench, 
realizing  that  for  most  people  who  come  before  the  court  of  appeals 
through  their  attorneys,  this  is  their  very  last  chance.  The  Su- 
preme Court  takes  so  few  cases  that  the  courts  of  appeals  are  actu- 
ally the  courts  of  last  resort  for  most  litigants. 

Keeping  that  in  mind  and  realizing  the  importance  of  the  court 
and  its  proceedings,  I  would  never  want  to  do  anything  to  disturb 
oral  argument.  In  fact,  I  would  like  to  have  as  much  of  it  as  we 
could. 

Senator  SESSIONS.  I  have  enjoyed  oral  argument  as  a  federal 
prosecutor,  as  an  assistant  U.S.  attorney  and  U.S.  attorney  for  al- 
most 15  years.  I  came  to  believe  that  a  lot  of  cases  really  don't  need 
it.  And  in  private  practice,  of  course,  that  lawyer  is  billing  his  cli- 
ent, and  if  you  have  an  oral  argument,  you  know,  you  may  need 
a  week  to  get  prepared,  not  to  mention  counting  the  clerks  and  the 
time  of  the  courts  and  all  of  that. 

So  I  would  encourage  and  have  developed  the  philosophy  over 
the  years  that  if  the  issues  are  clear,  go  on  and  rule.  A  good  lawyer 
ought  to  be  able  to  put  it  on  paper.  And  if  the  facts  are  complex 
or  other  things,  I  think  some  efficiency  is  important  because  the 
people  of  this  country  are  getting  turned  off  on  law.  One  reason  is 
it  costs  so  much  and  takes  so  long. 

Mr.  Clay.  The  senator's  remarks  are  well  taken  and  I  don't  dis- 
agree with  them.  I  don't  mean  to  suggest  that  every  case  needs  oral 
argument.  There  are  a  lot  of  frivolous  cases. 

Senator  SESSIONS.  Some  judges  seem  to  believe  every  case 
should.  I  am  glad  to  hear  you  say  that. 

Mr.  Clay.  There  are  a  lot  of  frivolous  appeals.  There  needs  to  be 
a  screening  mechanism.  I  don't  mean  to  suggest  that  all  cases  need 
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to  be  argued.  The  court  may  benefit  from  a  number  of  cases  but 
certainly  not  all  of  them  being  subjected  to  oral  argument. 

Senator  Sessions.  One  of  the  interesting  things  I  have  noticed 
as  a  prosecutor  is  the  number  of  lawsuits  that  get  filed  against  po- 
lice officers  and  sheriff's  deputies  and  some  of  it  is  really  develop- 
ing an  expertise  to  get  the  prosecutor  and  the  law  enforcement  on 
the  defensive  in  the  course  of  a  trial.  Historically,  there  were  many 
defenses  that  could  be  asserted  to  take  out  lawsuits  that  didn't 
meet  the  proper  standards  for  being  in  court. 

Would  you  be  wiling  to  apply  those  standards  as  they  are  written 
and  dismiss  lawsuits  that  did  not,  for  various  jurisdictional  or 
other  reasons,  should  not  be  there?  Do  you  have  any  hesitation  to 
dismiss  cases  on  technical  reasons,  such  as  statute  of  limitations  or 
jurisdictional  questions? 

Mr.  Clay.  Well,  not  at  all.  I  mean,  if  the  case  shouldn't  be  there, 
is  not  legally  entitled  to  be  in  court,  no  matter  who  the  litigants 
are  or  what  the  matter  concerns,  it  simply  is  not  entitled  to  be 
there,  whether  it's  a  police  brutality  case.  No  one  category  of  case 
is  entitled  to  greater  or  lesser  deference  than  another  category  of 
case,  just  based  on  the  nature  of  what  the  case  happens  to  be. 

Civil  rights  cases,  where  people  are  claiming  constitutional  viola- 
tions, certainly  need  to  be  looked  at  closely,  but  if  the  statute  of 
limitations  is  a  bar,  it  is  simply  a  bar. 

Senator  SESSIONS.  I  think  that  is  correct.  Sometimes  I  feel  that 
judges  in  any  number  of  kinds  of  cases  are  just  curious.  They  want 
to  know  about  it  and  let  the  case  continue  beyond  what  the  law 
would  require  and  I  think  we  just  have  to  enforce  the  law,  good 
and  bad.  That  is  the  way  I  see  it. 

Again,  I  would  like  to  congratulate  you  on  this  important  nomi- 
nation. The  courts  of  appeals  are  marvelous  institutions.  They  form 
a  tremendous  part  of  our  great  judicial  system.  If  we  strengthen 
them  and  nourish  them,  I  think  they  will  continue  to  be  a  bulwark 
for  freedom  and  liberty,  and  I  wish  you  the  very  best. 

Mr.  Clay.  Thank  you,  Senator. 

Senator  SESSIONS.  Thank  you,  Mr.  Chairman. 

Senator  Abraham.  Thank  you.  Senator.  I  would  just  note.  Sen- 
ator, that  Senator  Torricelli  and  I  thought  that  your  idea  about  the 
possibilities  of  limiting  oral  arguments  could  be  equally  applied  in 
the  legislative  branch,  so  we  are  going  to  put  together  a  little  rule 
change  which  we  would  like  your  help  with  here. 

Senator  SESSIONS.  Some  of  the  senior  Senators,  if  they  would 
sign  onto  it,  maybe  I  would  be  interested. 

Senator  Abraham.  I  think  you  can  tell  by  who  is  here  today  that 
they  won't. 

But  in  any  event,  Mr.  Clay,  thank  you  again  for  being  here.  As 
I  said  earlier,  I  regret  that  we  are  doing  this  a  second  time  but 
hopefully  it  just  has  been  another  opportunity  for  our  colleagues  to 
understand  the  quality  of  the  nomination  and  I  am  confident  that 
the  Judiciary  Committee  will  be  as  supportive  this  time  as  we  were 
a  year  ago. 

And  so  again,  thank  you  and  I  am  very  glad  to  have  been  a  sup- 
porter of  this  nomination. 

Mr.  Clay.  Thank  you,  Mr.  Chairman. 
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Senator  Abraham.  At  this  time  I  will  call  Mr.  Gajarsa  to  join  us. 
We  will  swear  you  in.  If  you'll  raise  your  right  hand  and  repeat 
after  me.  Do  you  solemnly  swear  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Gajarsa.  I  do. 

Senator  Abraham.  Welcome.  As  I  indicated  before,  I  would  be  de- 
lighted to  have  you  provide  us  an  opening  statement,  as  well  as  to 
introduce  anyone  who  is  here  today  with  you.  Please  proceed. 

TESTIMONY  OF  ARTHUR  GAJARSA,  OF  MARYLAND,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  FEDERAL  CIRCUIT 

Mr.  Gajarsa.  Mr.  Chairman,  I  have  no  opening  statement.  How- 
ever, I  would  like  to  introduce  several  members  in  the  audience, 
my  family.  I  have  with  me  my  youngest  son  Robert  Gajarsa.  He  is 
the  youngest  of  five  children. 

Senator  Abraham.  Please  stand  up. 

Mr.  Gajarsa.  My  other  children  are  in  the  midst  of  their  final 
exams  right  now  and  they  couldn't  attend. 

I  also  have  with  me  Mark  Berti.  Mark  is  my  nephew.  He  is  the 
oldest  son  of  my  sister,  my  late  sister. 

My  wife  of  32  years,  Melanie  Gajarsa. 

Senator  Abraham.  Welcome. 

Mr.  Gajarsa.  I  am  also  very  pleased  to  have  with  me  today  my 
dad  of  90  years  of  age.  And  with  respect  to  Dad  I  would  like  to  just 
say  one  word,  "Thank  you".  He  left  Italy  at  the  age  of  44  so  that 
his  children  could  have  a  better  life  in  the  United  States,  and  my 
appearance  here  today  makes  him  right.  I  just  want  to  say,  "Thank 
you.  Dad". 

Senator  Abraham.  We  thank  all  of  you.  Welcome. 

Mr.  Gajarsa.  Mr.  Chairman,  I  am  ready  for  your  questions. 

questioning  by  senator  ABRAHAM 

Senator  Abraham.  Well,  thank  you.  Let  me  just  also  point  out 
one  of  the  jobs  I  have  here  in  the  Judiciary  Committee  is  to  chair 
the  Subcommittee  on  Immigration,  which  meets  occasionally  in  this 
room.  A  few  weeks  ago  we  had  the  first  of  what  will  be  several 
hearings  in  which  instead  of  focussing  on  all  the  problems  of  immi- 
gration, and  indeed  there  are  some.  For  the  first  time  I  want  to 
start  focusing  on  some  of  the  great  contributions  that  immigrants 
and  their  descendants  have  made  to  our  country,  and  we  will,  at 
the  next  such  occasion,  think  back  upon  today  and  welcome  both 
your  father  as  well  as  yourself  as  further  examples  of  a  case  that 
I  think  needs  to  be  made  on  the  benefits  that  immigration  has 
brought  for  our  country,  and  we  welcome  you. 

I  am  going  to  actually  go  through  some  of  the  questions  that  I 
asked  Mr.  Clay  and  just  ask  you.  You  might  have  a  little  different 
set  of  cases.  I  suspect  maybe  cases  from  the  sixth  circuit  might  not 
be  on  your  list  but  if  you  would,  just  start  with  giving  me  some 
thoughts  about  a  judicial  opinion  that  you  think  was  particularly 
well  founded,  as  well  as  any  that  you  might  wish  to  use  as  an  ex- 
ample of  one  that  wasn't.  I  would  like  to  hear  those  ideas. 

Mr.  Gajarsa.  I  think  one  of  the  cases  that  I  would  like  to  point 
out  was  a  Supreme  Court  case  that  was  decided  in  the  late  1960's, 
Baker  v.  Carr.  Baker  v.  Carr  stands  out  in  my  mind  as  being  a  wa- 
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tershed  in  the  Supreme  Court  on  the  basis  that  it  estabUshed  one 
man/one  vote  rule.  And  in  a  democratic  form  of  government,  I 
think  that  is  one  of  the  great  underpinnings  of  our  Constitution. 

On  that  basis  I  think  that  Baker  v.  Carr  stands  out  as  one  of  the 
aspects  of  constitutional  law  that  I  would  think  creates  a  demo- 
cratic form  of  government,  so  that  one  person's  vote  is  not  weighed 
any  different  than  anybody  else's. 

Senator  Abraham.  How  about  on  the  other  side  of  the  ledger? 
Are  there  any  you  think  was  either  wrongly  decided  or  with  which 
you  think  the  foundation  was  improperly  constructed? 

Mr.  Gajarsa.  Not  so  much  the  foundation  but  the  aspect  of  some 
of  the  Indian  cases.  I  have  done  a  lot  of  Indian  rights  litigation  for 
land  claims  and  water  rights  claims.  There  is  a  series  of  cases 
where,  in  effect,  Indian  tribes  in  the  past  were  treated  as  second 
class  citizens.  That  has  been  remedied  and  most  of  those  cases 
have  now  been  set  aside.  So,  in  effect,  the  equality  and  access  of 
justice  under  the  law  is  available  even  to  the  American  Indian 
tribes. 

Senator  Abraham.  Let  me  ask  you,  just  to  move  it  on  a  little  bit, 
any  particular  justice  or  judge  who  you  especially  admire?  If  so, 
one  or  more  selections,  and  why.  I  am  not  going  to  ask  you  the 
other  side  of  this  particular  one.  I  would  like  to  hear  the  good  news 
on  this.  I  won't  ask  you  the  other  side. 

Mr.  Gajarsa.  The  good  news  on  this,  and  I  presume  that  there 
are  a  number  of  living  justices  that  I  admire  but  I  would  leave 
those  aside,  but  the  judge  with  whom  I  feel  most  in  concert  with 
is  a  gentleman  that  never  made  it  to  the  Supreme  Court.  That's 
Learned  Hand  out  of  the  second  circuit.  Judge  Hand  was  a  bastion 
of  the  judicial  system  for  many,  many  years  in  the  second  circuit 
and  he  decided  many  of  the  issues  that  set  the  stage  for  financial 
structures  in  antitrust  and  also  gave  some  great  speeches,  one  in 
particular  called  "Liberty,  Spirit  of  Freedom,"  which  he  gave  in 
Central  Park  to  a  group  of  immigrants  that  were  being  sworn  in 
as  citizens  in  May  1944,  and  Judge  Hand  would  be  my  idol  in  that 
regard.  I  think  his  restraint  as  a  judge  would  also  serve  us  well 
in  today's  judicial  system. 

Senator  Abraham.  I  thank  you.  I  gather  you  might  be  familiar 
with  Senator  Torricelli  and  I  will  turn  to  him  for  questions  at  this 
time. 

QUESTIONING  BY  SENATOR  TORRICELLI 

Senator  TORRICELLI.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
I  want  to  say  publicly,  as  I  said  to  you  privately,  this  is  an  impor- 
tant moment  for  me  in  my  new  career  in  the  U.S.  Senate.  The  op- 
portunity to  be  with  Arthur  Gajarsa  when  he  faced  this  committee 
to  become  a  U.S.  judge  was  important  to  me  from  the  moment  that 
I  was  elected. 

Arthur  Gajarsa  has  not  only  been  someone  I  have  admired 
through  the  years  but  is  one  of  my  closest  personal  friends.  He,  in 
every  way,  represents  what  the  Federal  judiciary  needs — his  com- 
munity involvement,  his  knowledge  of  our  political  system  and  an 
extraordinary  command  of  the  laws  of  our  country. 

Mr.  Gajarsa  has  been  a  leader  of  the  Italian-American  commu- 
nity in  the  United  States  and  is  probably  one  of  its  most  respected 
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members  of  the  bar.  While  there  are  relatively  few  people  in  this 
room,  there  are  thousands  who  watch  what  we  do  here,  who  have 
an  intense  interest  in  his  nomination,  that  he  succeed  to  the  Fed- 
eral bench.  I  know  from  the  President  having  told  me  personally, 
his  nomination  is  one  of  the  most  important  made  by  the  President 
this  year,  with  extremely  broad  bipartisan  support  in  the  Repub- 
lican Party  and  the  Democratic  Party,  because  of  all  that  he  has 
represented  to  all  of  us  through  the  years. 

I  will,  however,  also  admit  to  a  very  deep  conflict  of  interest  in 
his  nomination.  The  entire  Atlantic  City  gaming  community  is  very 
anxious  to  get  him  on  the  Federal  bench  so  we  can  get  him  out  of 
the  practice  of  law,  where  he  has  represented  Native  American 
tribes.  I  hope  that  will  be  a  successful  strategy. 

Arthur,  there  are  few  things  that  I  could  ask  you,  having  known 
much  about  your  philosophy  and  your  background  and  your  prac- 
tice of  law,  other  than  to  say  the  fact  that  you  were  bom  in  another 
country,  came  here,  became  a  leader  in  our  profession,  now  one  of 
the  most  respected  members  of  the  bar  in  the  District  of  Columbia, 
is  a  source  of  enormous  pride  to  me  and  so  many  people  that  I 
know. 

I  will  predict  for  this  committee  you  will  become  one  of  the  most 
distinguished  members  of  the  Federal  judiciary.  Your  career  will  be 
remarked  upon  through  the  years.  The  things  that  you  write  and 
say  will  be  widely  discussed.  I  think  this  committee  will  be  very 
proud  that  we  were  all  part  of  putting  you  on  the  bench. 

I  do  regret  that  this  is  the  second  time  you  have  appeared  before 
the  committee.  I  know  professionally  it  is  diflicult  to  have  been 
nominated  so  long  ago  and  yet  to  have  your  life  held  in  limbo  while 
you  wait  for  confirmation.  I  also  know,  given  the  considerable  in- 
terest in  your  nomination  by  senior  members  both  of  my  party  and 
the  other  party,  that  I  am  certain  that  that  time  will  pass  very 
soon.  I  was  more  than  comforted  by  the  very  kind  things  that  Sen- 
ator Abraham  had  to  say  about  you,  as  well. 

For  the  sake  of  mutual  friendship,  I  think  I  should  revisit  one 
of  Senator  Abraham's  questions.  You  were  asked  about  a  judge  that 
you  greatly  admire.  If  that  question  is  left  as  you  answered  it, 
without  further  chance  to  expand  on  a  current  sitting  judge  who 
I  know  to  be  a  close  friend  of  yours,  who  I  know  you  admire,  and 
you  do  not  put  his  name  in  the  record,  I  suspect  you  are  going  to 
have  very  many  difficult  evenings  trying  to  explain  your  behavior 
before  this  committee. 

Mr.  Gajarsa.  Thank  you,  Mr.  Senator.  I  have  had  the  great 
privilege — this  is  quite  a  burden  you  are  placing  on  my  shoulders 
and  I  thank  you  for  your  confidence  and  I  hope  that  I  can  carry 
out  that  confidence  if  I  am  confirmed. 

One  of  the  individuals  that  I  truly  admire  who  is  a  sitting  Su- 
preme Court  justice  is  Antonin  Scalia.  Justice  Scalia  and  I  have 
been  friends  for  many,  many  years,  even  before  he  ascended  to  the 
bench,  and  he  certainly  is  a  person  that  epitomizes  the  fact  that 
Italian-Americans  who  are  active,  who  do  participate  in  the  politi- 
cal process,  who  are  recognized  within  the  community,  can  ascend 
to  heights.  Justice  Scalia  is  the  first  Italian- American  to  sit  on  the 
Supreme  Court  and  I  am  very  proud  to  be  one  of  his  friends. 
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Senator  TORRICELLI.  Thank  you,  Arthur.  It  is  a  great  honor  to  be 
here  with  you  today.  We  look  forward  to  a  very  distinguished  ca- 
reer. I  am  proud  to  have  been  your  friend  and  very  proud  that  you 
are  going  to  be  a  member  of  the  Federal  judiciary. 

Mr.  Chairman,  thank  you. 

Senator  Abraham.  Thank  you.  Senator. 

Senator  Sessions. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Mr.  Gajarsa,  I  am  delighted  to  have  you  here. 
Congratulations  on  being  nominated  to  a  very  important  court.  I 
wish  you  the  very  best  in  that.  I  think  that  you  have  great  support. 
People  speak  very  highly  of  you.  And  I  understand  that  Justice 
Scalia  has  spoken  well  of  you,  and  that  is  important  to  me.  I  also 
admire  him  greatly. 

I  guess  I  would  just  sort  of  like  to  ask  you,  on  Baker  v.  Carr, 
which  I  agree  with  you  is  one  of  the  most  pivotal  decisions  in  the 
country.  It  made  a  move  in  the  law  that  I  guess  the  pressure  was 
building  to  the  point  where  the  dam  broke. 

What  would  be  your  hesitations  if  you  had  to  express  the  dangers 
or  recognizing  the  need  for  the  ruling  in  Baker  v.  Carr,  do  you  see 
the  other  side  of  that  issue  and  is  that  a  valid  concern? 

Mr.  Gajarsa.  Well,  Senator,  that  specific  issue  I  think  is  one 
where  the  people  themselves  might  have  to  decide  about  some  of 
the  redistricting  issues  and  the  representation  which  they  have 
within  their  elected  bodies.  That  is  one  of  the  aspects  I  think  that 
is  a  balancing  factor  against  Baker  v.  Carr. 

But  I  think  overall,  because  of  what  had  happened  up  to  that 
point,  where  the  weighted  averages  were  in  such  a  way  that  the 
individual  votes  really  were  voting  in  one  respect  but  were  counted 
at  a  greater  ratio  than  others,  that  that  was  probably  a  case  that 
needed  to  be  decided  on  that  basis. 

But  there  are  obviously  issues  which  can  be  argued  the  other 
way,  in  the  sense  that  the  people  should  govern  themselves  and 
through  their  legislative  bodies,  that  is  how  they  do  it. 

Senator  Sessions.  Well,  I  think  you  are  right.  So  it  is  a  tough 
call  to  say  I  am  going  to  say  both  houses  of  the  State  legislature 
have  to  be  elected  on  population  basis  or  something  like  that,  when 
the  results  may  be  good  and  you  wonder  what  kind  of  opening  does 
that  give  for  judges  to  decide  all  kinds  of  other  matters  that  other 
people  might  choose  to  decide  differently  than  the  court. 

I  was  pleased  to  hear  you  mention  Judge  Learned  Hand.  I  think 
we  do  need  at  this  point  in  time  in  our  American  legal  history  to 
reaffirm  what  I  call  a  common  sense  rational  approach  to  reading 
law  and  making  honest  decisions  based  on  the  plain  meaning  of 
words.  I  think,  in  a  way,  that's  one  of  the  characteristics  that  I 
would  qualify  him  as,  is  a  serious  student.  And  some  of  the  ideas 
of  critical  legal  studies  and  these  ideas  that  everything  is  economic 
forces  and  powers  and  oppressions  is  not  a  good  way  to  interpret 
plain  words  of  statutes,  I  don't  think. 

I  think  that  by  choosing  him  as  a  person  you  admire,  I  think  you 
have  said  to  me  that  you  believe  in  enforcing  the  law  as  God  gives 
you  the  ability  to  interpret  it. 


275 

That  is  all  I  would  have,  Mr.  Chairman.  Congratulations  to  you 
and  your  family.  I  know  you  will  do  a  great  job  on  that  bench  and 
it  is  a  special  day  for  you  and  I  wish  you  the  very  best. 

Mr.  Gajarsa.  Thank  you,  Senator. 

Senator  Abraham.  Well,  we  thank  you.  Again,  on  behalf  of  the 
committee,  we  appreciate  your  coming  back  for  a  second  time  and 
regret  that  we  are  here  again  for  you,  as  well,  but  look  forward  to 
moving  this  along  to  the  full  Judiciary  Committee.  Again,  many 
thanks. 

Mr.  Gajarsa.  Thank  you,  Mr.  Chairman. 

Senator  Abraham.  Judge  Gold,  if  you  want  to  join  us  at  the  wit- 
ness table,  I  will  ask  you  to  raise  your  right  hand  and  we  will  ask 
you,  do  you  solemnly  swear  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  God? 

Mr.  Gold.  I  do. 

Senator  Abraham.  Thank  you.  Please  take  a  seat.  As  I  have  with 
the  other  nominees,  I  would  be  delighted  to  have  you  either  make 
an  opening  statement  and/or  introduce  anyone  here  who  has  joined 
you  today.  I  think  we  met  some  members  of  your  family  but  cer- 
tainly you  may  either  introduce  them  again  or  if  there  are  others 
here  we  would  love  to  acknowledge  them. 

TESTIMONY  OF  ALAN  S.  GOLD,  OF  FLORffiA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  FLORIDA 

Mr.  Gold.  Thank  you  so  much,  sir.  I  would  like  to  take  this  op- 
portunity to  introduce  again  to  you  my  wife  Susan  and  my  daugh- 
ters Carol  and  Natalie,  who  have  joined  me  today. 

Senator  Abraham.  We  welcome  you  all  here. 

Mr.  Gold.  On  behalf  of  my  family  and  myself,  I  greatly  appre- 
ciate the  honor  to  be  here  today.  I  also  would  like,  if  you'll  permit 
me  for  the  record,  to  thank  Senator  Graham  and  Senator  Mack  for 
their  kind  remarks. 

Senator  ABRAHAM.  I'm  glad  to  include  that  in  the  record. 

Mr.  Gold.  Other  than  that,  I  stand  ready  to  answer  your  ques- 
tions. 

QUESTIONING  BY  SENATOR  ABRAHAM 

Senator  Abraham.  Since  my  questions  are  sort  of  predictable  by 
now,  let  me  ask  you,  as  well,  to  respond  first  to  the  questions  I 
have  asked  with  regard  to  judicial  opinions  that  you  might  like  to 
single  out,  beginning  with  one  that  you  particularly  admire  in 
terms  of  its  construction  and  in  terms  of  its  foundation  and  then, 
after  that,  if  there  is  any  that  you  would  like  to  take  note  of  that 
you  feel  was  either  wrongly  decided  or  improperly  decided. 

Mr.  GrOLD.  Senator,  what  comes  to  mind  is  the  recent  decision  of 
United  States  v.  Lopez,  which  dealt  with  the  question  of  interstate 
commerce.  I  mention  this  because  of  the  very  fine  opinions  written, 
both  pro  and  con,  on  the  issues  of  federalism,  which  I  find  to  be 
extremely  interesting,  particularly  Justice  Kennedy^s  concurring 
opinion  where  he  discusses  in  great  detail  the  fundamental  nature 
of  power  under  our  constitutional  society.  I  thought  that  that  opin- 
ion was  thoughtful  and  was  of  great  interest. 

I  do,  with  trepidation,  answer  the  other  question.  I  do  not  do  so 
as  to  the  result,  but  I  believe  of  concern  is  the  Griswold  decision, 
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again,  not  for  the  result,  but  for  the  effort  to  read  into  our  Con- 
stitution a  right  which  is  not  clearly  set  forth  as  part  of  original 
intent.  That  is  of  concern  and  I  know  has  led  to  great  sources  of 
debate.  Those  would  be  my  comments,  with  trepidation. 

Senator  Abraham.  I  thank  you.  It  is  probably  harder  to  ask  sit- 
ting judges  these  questions  than  it  is  to  ask  those  who  are  not  yet 
part  of  the  judiciary. 

The  other  one  I  have  asked  our  last  panelist  or  last  nominee  was, 
if  there  was  a  judge  or  justice  or  justices  that  you  might  wish  to 
sort  of  single  out,  as  those  who  you  admire  and  would  hope  to  have 
the  same  kind  of  career,  who  might  they  be? 

Mr.  Gold.  Senator,  we  are  most  fortunate  in  the  Southern  Dis- 
trict of  Florida  to  have  Judge  William  Hoevler  as  a  U.S.  district 
court  judge.  What  is  so  remarkable  about  Judge  Hoevler  in  our 
community  is  not  only  his  scholarship  but  the  judicial  temperament 
which  he  has  exercised  over  the  many  years  he  has  served  our  com- 
munity. 

Lawyers  everywhere  look  forward  to  practice  before  Judge 
Hoevler  because  of  his  demeanor,  his  integrity,  and  his  willingness 
to  hear.  If  I  can  aspire,  upon  confirmation,  to  emulate  a  judge — a 
living  judge — I  would  do  so  with  Judge  Hoevler. 

Senator  Abraham.  Thank  you.  I  have  no  other  questions. 

Senator  Torricelli. 

QUESTIONING  BY  SENATOR  TORRICELLI 

Senator  Torricelli.  Thank  you,  Mr.  Chairman. 

I  would  like  to  return  to  where  Senator  Sessions  was  with  Mr. 
Gajarsa  and  the  question  of  the  Carr  case  and  one  man/one  vote. 
If  there  are  any  two  jurisdictions  in  the  country  most  likely  to  face 
redistricting  cases  in  one  man/one  vote,  it  would  be  judges  in  the 
States  of  Georgia  and  Florida,  each  of  which  we  hear  from  today. 

If  indeed  before  the  Carr  case  it  was  a  constitutional  abomina- 
tion not  to  have  given  people  equal  representation,  what  the  Fed- 
eral courts  have  created  with  seeking  mathematical  exactness 
based  on  a  census — which  is  only  an  approximation,  taken  years 
before  judicial  action — is  equally  absurd.  It  led  to  my  comments 
earlier  about  the  practical  life  experience  of  the  judiciary. 

We  are  actually  seeing  cases — I  don't  know  if  Senators  Sessions' 
or  Abraham's  circumstances  are  similar — where  in  the  last  congres- 
sional redistricting,  we  had  people  coming  in  with  congressional 
districts  with  650,000  people  with  a  variation  of  ten  people  per  dis- 
trict losing  to  people  who  came  in  with  plans  which  had  variations 
of  eight  people  per  district,  all  of  which  are  mathematical  fictions. 

It  is  doing  extraordinary  damage  to  the  House  of  Representa- 
tives, extraordinary  damage  to  the  concept  of  communities  that  are 
being  represented,  to  seek  this  false  goal  of  a  mathematical  perfect 
model.  It  has  gone  full  course,  from  where  people  were  denied 
equal  representation  because  of  these  gross  variations,  to  this  ab- 
surdity. 

The  chances  of  you  facing  this  in  Florida,  which  is  certain  to  face 
an  expansion  of  its  congressional  districts — some  member  of  the 
Florida  judiciary  is  going  to  face  this  in  a  couple  of  years.  I'd  be 
interested  in  your  views  on  how  the  court  should  deal  with  this 
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question  of  one  man/one  vote.  Since  I  have  already  revealed  mine, 
I  would  like  to  hear  your  views. 

Mr.  GrOLD.  Senator,  as  a  sitting  U.S.  district  court  judge,  the  per- 
spective that  I  would  bring  to  the  case  would  have  to  be  consistent 
with  the  precedent  of  the  U.S.  Supreme  Court  and  the  11th  circuit, 
as  applied  in  our  area.  These  cases  have,  in  fact,  generated  much 
debate  in  our  community,  as  U.S.  district  court  judges  in  our  com- 
munity have  addressed  them.  And  I  would  only  assure  you  that  I 
would  follow  faithfully  the  dictates  imposed  on  me  under  these 
cases  to  the  facts  as  they  arise  and  do  my  very  best  to  be  sensitive 
to  the  issues  you  have  brought  forth. 

Senator  TORRICELLI.  Mr.  Chairman,  I  have  no  further  questions. 

Senator  Abraham.  Senator  Sessions. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Well,  Judge  Gold,  I  guess  you  will  be  going 
from  the  frying  pan  into  the  fire,  to  go  from  the  Florida  circuit 
court  to  the  district  court  in  Miami.  It  is  certainly,  wouldn't  you 
say,  one  of  the  busiest — if  not  the  busiest — district  court  bench  in 
America  in  its  caseload  and  the  complexity  of  it? 

Mr.  GrOLD.  Yes,  sir,  its  caseload  is  very  heavy  and  I  am  told  is 
increasing  geometrically. 

Senator  SESSIONS.  Are  you  aware  what  the  number  of  district 
judges  is  in  the  Southern  District  of  Florida  now? 

Mr.  Gk)LD.  I  believe  we  have  12  but  I  may  be  incorrect  on  that. 

Senator  SESSIONS.  Many  of  the  cases,  I  am  sure  you  are  familiar, 
are  complex.  A  lot  of  the  drug  cases  and  other  cases,  too.  It  is  an 
international  banking  center  and  has  a  lot  of  complex  financial 
cases. 

You  have  had  experience  as  a  circuit  judge.  Do  you  feel  com- 
fortable handling  those  kinds  of  cases?  Do  you  look  forward  to 
that? 

Mr.  Gold.  Yes,  sir.  I  would  look  forward  with  great  anticipation 
to  the  challenge  that  they  would  present,  but  I  believe  that  I  have 
developed  over  the  last  4V2  years  some  core  skills  as  a  judge  that 
I  bring  to  the  Federal  bench. 

Senator  SESSIONS.  I  see  you  did  go  to  Duke  Law  School. 

Mr.  GrOLD.  I  have  to  admit,  Senator,  that  there  were  times  I  just 
did  not  understand  what  Professor  Alstjoie  said  on  constitutional 
law. 

Senator  SESSIONS.  I  remember  his  speech.  He  was  coming  back 
from  having  been  an  advisor  in  Russia  on  the  development  of  their 
new  constitution  and  he  was  sharing  his  thoughts  with  the  11th 
circuit  on  what  a  constitution  means  and  the  rarity  of  having  a 
constitution  that  lasts  200  years.  In  fact,  there  is  no  other  nation 
in  the  world  that  has  a  constitution  that  has  been  in  place  for  200 
years.  It  was  a  marvelous  address.  I  remember  it  very  well. 

Well,  you  have  good  recommendations  from  colleagues  that  I 
have  seen.  I  think  you  have  conducted  yourself  well  and  spoken 
well  here  today.  For  a  judge  who  likes  trying  cases,  Federal  district 
judge  is  a  terrific  opportunity,  I  think,  to  serve  your  community.  I 
wish  you  the  best. 

The  drug  problem  in  south  Florida  is  a  very  serious  problem  in- 
deed. It  will  cause  you  some  concern  when  you  have  to  enforce  the 
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Federal  guidelines  that  have  very  tough  sentences,  but  it  is  a  very 
serious  business,  this  war  on  drugs.  There  are  a  lot  of  casualties. 
Some  of  them  are  people  who  ingest  the  drug;  some  are  the  people 
who  go  to  jail  for  long  periods  of  time. 

I  have  had  some  of  the  judges  share  with  me  their  wonder  if  it 
makes  any  difference,  but  I  think  it  does  make  a  difference  and  you 
have  to  stand  firm,  and  I  hope  that  you  will.  And  remember  those 
prosecutors.  I  used  to  be  one  for  a  long  time.  They  are  lawyers,  too. 
They  don't  get  paid  as  much  as  some  of  these  high-paid  defense  at- 
torneys do,  and  they  are  learning  sometimes  themselves  and  need 
a  little  patience  when  they  go  through  their  job. 

Thank  you  very  much  and  best  wishes  to  you. 

Mr.  GrOLD.  Thank  you.  Senator. 

Senator  Abraham.  Thank  you.  Senator. 

Judge  Gold,  thank  you  very  much.  We  appreciate  your  being 
here.  I  hope  that  you  have  been  able  to  withstand  this  ordeal  of 
cross-examination  here  today. 

Mr.  Gold.  Thank  you  so  much  for  your  courtesy. 

Senator  Abraham.  We  will  now  ask  Mr.  Thrash  to  please  come 
forward.  If  you  will  raise  your  right  hand,  do  you  solemnly  swear 
that  the  testimony  you  are  about  to  give  is  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Thrash.  I  do. 

Senator  Abraham.  Thank  you.  Mr.  Thrash,  as  we  have  done  al- 
ready with  the  other  panels,  please,  if  there  is  any  introduction  or 
opening  statement  you  would  like  to  make,  we  would  welcome 
them. 

TESTIMONY  OF  THOMAS  W.  THRASH,  JR.,  OF  GEORGIA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
GEORGIA 

Mr.  Thrash.  No  introductions.  Senator  Abraham.  This  was  a  bad 
week  to  take  my  children  out  of  school,  so  I  am  here  by  myself.  I 
just  want  to  say  I  thank  the  committee  for  having  this  hearing  on 
my  nomination  and  thank  you  for  agreeing  to  chair  the  hearing. 

QUESTIONING  BY  SENATOR  ABRAHAM 

Senator  Abraham.  Well,  we  appreciate  your  being  here.  I  under- 
stand the  conflicts  at  this  time  of  year.  Happily,  we  are  moving  the 
hearings  ahead  here,  but  it  is,  I  know,  a  conflicting  time  for  folks. 

By  now  you  have  had  plenty  of  time  to  think  of  all  the  cases  you 
liked  and  didn't  like  and  the  judges  you  liked  and  you  didn't  like. 
I  may  think  of  another  question  here  just  to  give  you  the  oppor- 
tunity to  innovate  here,  but  if  you  would  comment  at  least  on  the 
three  questions  that  have  become  my  little  area  of  interest,  I  would 
appreciate  it. 

Mr.  Thrash.  Well,  a  case  that  I  think  was  important  to  our  coun- 
try and  was  rightly  decided  for  the  right  reasons,  I  would  mention 
United  States  v.  Nixon,  which  reaffirmed  the  principle  that  no  per- 
son, however  high,  is  above  the  law,  even  the  President  of  the 
United  States. 

In  terms  of  a  case  that  I  do  not  think  has  had  a  positive  effect, 
particularly  upon  our  profession,  I  would  mention  the  case,  I  be- 
lieve it  is  the  Bates  case  and  the  series  of  cases  afterwards  that 


279 

held  that  the  practice  of  lawyers  advertising  in  the  mass  media 
cannot  be  regulated  by  the  organized  profession. 

As  a  personal  matter,  I  would  hope  that  that  issue  would  be 
someday  revisited.  So  that  is  the  case  that  I  would  offer.  It  is  the 
second  case. 

In  terms  of  the  judge  that  I  admire,  Mr.  Gajarsa  has  stolen  my 
thunder  on  that.  I  was  president  of  the  Learned  Hand  Club  when 
I  was  in  law  school  and  admired  Judge  Hand  then  and  have  contin- 
ued to  admire  him  to  this  day. 

Mr.  Gajarsa  talked  about  his  experience  as  a  circuit  court  judge. 
Judge  Hand  was  also  the  preeminent  district  court  judge  of  his 
day.  One  of  his  colleagues  said  of  him  that  the  great  thing  about 
Judge  Learned  Hand  was  not  the  way  he  decided  a  few  great  cases 
but  the  way  that  he  devoted  his  intelligence,  his  ability  to  write 
wonderful  opinions  and  his  mastery  of  all  the  areas  of  law  that 
come  before  a  Federal  district  court  judge  to  the  ordinary  cases,  the 
ones  that  receive  little  or  no  attention. 

And,  of  course.  Judge  Hand  was  one  of  the  foremost  advocates 
in  his  day  of  judicial  restraint.  In  fact,  that  probably  cost  him  a 
seat  on  the  U.S.  Supreme  Court. 

So  in  terms  of  a  role  model  for  me,  if  I  am  fortunate  enough  to 
be  confirmed  as  a  district  court  judge,  it  would  also  be  Judge  Hand. 

Senator  ABRAHAM.  Thank  you,  Mr.  Thrash.  I  believe  you  were  in 
your  last  year  of  law  school  when  I  was  in  my  first  year  of  law 
school,  part  of  the  group  that  never  talked  to  the  first-year  stu- 
dents. You  know  those  third-year  students.  So  we  didn't  meet  at 
that  time  and  I  regret  it,  but  I  am  glad  we  have  had  the  chance 
to  have  the  opportunity  to  meet  today  and  I  thank  you.  I  will  ask 
Senator  Torricelli  if  he  has  questions. 

QUESTIONING  BY  SENATOR  TORRICELLI 

Senator  Torricelli.  Thank  you  very  much.  Now  I  have  estab- 
Ushed  that  you  have  gone  to  school  with  the  Senator  from  Michigan 
and  you  were  bom  in  Alabama.  Could  you  review  your  New  Jersey 
connections  for  me,  please? 

Mr.  Thrash.  I  cannot  recall  any  New  Jersey  connections,  but  I 
will  try  to  think  of  some  as  I  sit  here. 

Senator  Torricelli.  I  wanted  to  ask  you  philosophically,  I  think 
we  all  recognize  in  the  exercise  of  judicial  power  you  are  often  con- 
fronted with  the  reality  that  constitutional  rights  are  not  absolutes; 
they  are  balances  of  other  people's  rights  and  the  society's  own 
needs  and  obligations,  as  well. 

This  Congress  has  had  to  deal  with  that  question  with  the  rapid 
expansion  of  communications  technology.  Some  of  our  concerns  that 
for  all  the  wonderment  of  this  technology,  it  makes  it  difficult  for 
parents  in  particular  but  people  in  general  to  protect  themselves 
from  unwanted  communication.  Indecency  and  pornography  on  the 
Internet  is  the  best  example. 

Give  me  some  insights  into  your  own  philosophy  about  how  you 
deal  with  allowing  this  wonderful  expansion  of  knowledge  and  com- 
munication with  the  difiiculty  of  protecting  the  sanctity  of  a  home 
and  a  parent's  rights  and  responsibilities  for  those  who  either  prey 
on  the  young  directly  or  would  put  unwanted  material  before  them. 


43-594    97-10 


280 

How  do  you  deal  with  these  twin  constitutional  rights  and  obliga- 
tions? 

Mr.  Thrash.  Well,  Senator,  it  is  something  that  I  think  is  of 
great  concern  to  me.  Growing  up  in  East  Lake,  in  Birmingham,  AL, 
I  was  not  exposed  to  the  dangers  that  confront  our  children  these 
days.  Compared  to  what  risks  our  children  run  these  days,  it  was 
a  simpler,  easier  time  in  many  ways. 

And  I  have  small  children,  11  and  14.  My  14-year-old  is  more 
computer  literate  than  I,  which  is  scary  to  me.  I  have  tried  to  bring 
myself  a  little  bit  more  into  the  computer  age  and  am  very  sen- 
sitive to  these  issues. 

Of  course,  the  case  of  ACLU  versus  Reno  is  presently  before  the 
U.S.  Supreme  Court  and  the  Court  is  going  to  have  to  address 
these  issues  and  do  so  at  a  time,  unfortunately,  when  it  seems  that 
the  technology  is  changing  more  rapidly  than  our  process  of  decid- 
ing these  cases. 

For  example,  I  was  reading  recently  that  there  is  new  software 
that  perhaps  can  make  it  much  easier  for  parents  to  screen  out  in- 
decent materials  that  they  do  not  want  their  children  to  see.  That 
could  eliminate  some  of  the  problems  that  the  courts  found  with 
the  act  that  is  at  issue  in  the  ACLU  versus  Reno  case. 

And  finally  I  would  just  say  I  would  hope  that  the  diversity  of 
experiences  that  I  have  had  in  my  profession,  as  a  civil  litigator, 
as  a  prosecutor,  criminal  defense  work,  part-time  academic  lawyer, 
would  be  of  benefit  to  me  and  to  the  court  in  terms  of  preforming 
the  delicate  balancing  task  that  you  have  to  do  to  address  these  is- 
sues. 

Senator  Torricelli.  I  hope  so.  There  is  a  great  sense  in  people 
of  this  country  that  we  have  lost  that  sense  of  balance  and  there 
are  prices  to  be  paid  for  it.  Journalists  who  believe — that  believe 
they  have  a  right  to  express  themselves,  there  is  also  not  an  obliga- 
tion to  truth  or  an  ability  to  damage  people,  even  knowingly — that 
is  not  protected  by  any  Constitution. 

The  rights  of  people  to  express  themselves  seems  out  of  relation 
to  the  rights  of  parents  to  protect  their  own  families.  As  the  judici- 
ary protects  one,  I  hope  in  those  and  scores  of  other  cases  we  do 
not  lose  sight  of  the  need  to  protect  the  other. 

No  one  here  seeks  any  rigid  ideological  bond  on  you  as  you  ap- 
proach these,  just  common  sense,  balance,  and  some  sense  of  rel- 
evance of  what  life  is  like  in  America  and  these  different  obliga- 
tions. 

Thank  you  very  much. 

Mr.  Thrash.  Thank  you.  Senator. 

Senator  TORRICELLI.  Actually,  I  have  an  historic  opportunity — 
the  only  Member  of  the  U.S.  Senate  in  the  105th  Congress  to  actu- 
ally, as  a  Democrat,  now  be  able  to  recognize  another  Senator  to 
speak.  This  hasn't  happened  in  a  long  time  in  the  U.S.  Senate. 

Senator  Sessions.  I  am  honored  to  have  been  a  beneficiary  of 
that. 

Senator  Torricelli.  We  should  actually  do  some  business  here 
now,  call  some  votes. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Maybe  we  can. 
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Well,  I  was  pleased  to  see  that  you  also  served  as  a  prosecutor 
for  several  years.  I  think,  as  a  district  judge,  you  will  see  a  lot  of 
work  and  you  are  going  to  have  some  sympathy  for  them,  some  un- 
derstanding of  the  caseloads  that  they  are  carrying  and  the  fact 
that  sometimes  when  the  judges  sit  around  and  drink  coffee  and 
criticize  the  prosecutors,  that  it  is  a  little  hard  sometimes  out  in 
the  pit  with  nobody  there  with  you. 

There  also  is  a  sense  in  which,  and  I  will  say  to  other  judges, 
a  judge  who  rules  against  the  prosecutor  cannot  be  appealed  and 
there  is  a  tendency  sometimes  to  always  err  in  favor  of  the  defend- 
ant, which  can  let  cases  get  off  the  track,  go  much  longer  than  they 
deserve,  get  on  issues  not  relevant  to  the  litigation,  and  it  doesn't 
help  justice,  really.  It  is  a  form  of  injustice.  So  I  think  that  is  some- 
thing that  I  would  mention  to  you. 

You  have  a  good  reputation.  I  talked  to  two  lawyers  that  I  have 
great  respect  for  and  have  worked  with  over  the  years,  Joe  Whitley 
and  Larry  Thompson.  They  both  served  in  the  Department  of  Jus- 
tice with  me  and  both  speak  very  well  of  you,  and  those  are  people 
whose  opinions  I  respect. 

Tell  me  about  your  litigation  experience.  How  often  are  you  in 
court  and  have  you  been  in  the  last  10  years  or  so? 

Mr.  Thrash.  My  practice.  Senator  Sessions,  in  the  last  10  years 
has  been,  other  than  the  election-related  work  that  I  have  done,  ex- 
clusively litigation.  The  best  I  can  reckon  it  up,  I  think  that  I  have 
tried  to  verdict  92  cases  over  my  20-year  legal  career  and  I  would 
say  a  third  of  those  have  been  in  the  last  10  years.  Of  course,  I 
tried  more  cases  when  I  was  a  prosecutor.  I  tried  three  in  one 
week,  one  week. 

But  the  cases  I  have  tried  in  the  last  10  years  have  been,  with 
one  exception,  predominantly  civil  cases  and  of  the  more  com- 
plicated variety.  So  the  numbers  aren't  as  great  but,  as  I  say,  they 
have  been  the  more  complicated  pieces  of  litigation  in  the  civil  as- 
pect of  my  practice. 

Senator  Sessions.  You'll  remember,  I  guess,  you  have  heard  it 
said  when  you  are  in  the  pit  down  there  trying  cases,  that  judges 
are  appointed,  not  anointed. 

Mr.  Thrash.  Yes,  sir. 

Senator  SESSIONS.  I  know  you  won't  forget  that.  Some  have  been 
accused  of  feeling  they  were  anointed. 

The  question  of  lawyer  advertising,  do  you  think  that  that  has 
undermined  public  respect  for  the  law  and  lawyers? 

Mr.  Thrash.  Yes,  sir. 

Senator  SESSIONS.  How  would  you  articulate  or  express  that? 

Mr.  Thrash.  Well,  in  my  practice  I  have  just  seen  a  dramatic 
change  in  the  attitude  that  the  public  feels  to  the  legal  profession. 
When  I  go  into  court  to  pick  a  jury,  there  just  seems  to  be  an  un- 
derlying hostility  on  the  part  of  many  people  to  lawyers  and  to  the 
legal  profession  and  I  believe,  in  part,  that  that  is  due  to  lawyer 
advertising  on  television. 

Senator  Sessions.  You  may  be  right.  I  have  sensed  that  a  little 
when  you  see  one  of  those  ads,  "If  you've  fallen  off  an  oil  rig,  call 
me  and  you'll  be  rich." 

Mr.  Thrash.  Yes,  sir. 

Senator  Sessions.  We  have  that  in  Mobile. 
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Mr.  Thrash.  It's  worse  in  Atlanta. 

Senator  SESSIONS.  I  have  no  doubt.  It's  bigger  and  better  in  At- 
lanta. But  I  think  that  is  right.  I  think  that  causes  a  certain  sus- 
picion and  cjmicism  among  people  who  turn  up  on  juries  and  people 
who  observe  and  fund  the  legal  system,  who  are  called  on  to  re- 
spect decisions  of  courts.  It  erodes  the  public  confidence  to  a  degree 
and  I  think  that  is  a  point  of  real  significance. 

Well,  I  think  you  have  a  good  reputation.  I  think  you  will  do  a 
good  job.  You  have  been  involved  in  election  cases.  I  have  been  in- 
volved in  election  cases.  They  are  very  intense  and  I  trust  that  you 
will  be  true  to  fair  handling  of  those  cases  because  the  pressures 
get  intense  at  times  on  them.  We  just  have  to  follow  the  law  and 
people  cannot  vote  twice  and  they  have  to  be  honest  about  it. 

Mr.  Chairman,  I  have,  as  I  shared  with  the  others,  I  think,  be- 
fore you  got  back,  Mr.  Thrash  comes  well  recommended.  He  does 
have  Alabama  roots,  for  which  we  are  pleased,  and  I  am  confident 
he  will  do  a  good  job.  And  the  Atlanta  Northern  District  of  Georgia 
bench  is  also  a  terrific  bench  that  has  a  very  complex  and  signifi- 
cant caseload.  I  am  confident  you  will  be  able  to  handle  that. 

Mr.  Thrash.  Thank  you.  Senator. 

Senator  Abraham.  Mr.  Thrash,  I  have  the  ultimate  question. 
What  do  you  think  Learned  Hand  would  have  thought  of  the  Baker 
V.  Carr  case?  That  incorporates  it  all.  I  will  let  you  answer  that  in 
written  form  unless  you  would  like  to  take  a  chance  today.  If  you 
would,  please  go  ahead. 

Mr.  Thrash.  I  think  Judge  Hand  would  have  had  real  problems 
with  the  Baker  v.  Carr  case  because  of  his  high  regard  for  prece- 
dent and  the  doctrine  of  stare  decisis.  Of  course,  it  was  well  estab- 
lished prior  to  Baker  v.  Carr  that  courts  would  not  enter  the  politi- 
cal thicket  of  reapportionment. 

So  I  believe  that  he  most  likely  would  have  been  in  the  minority 
on  that  case  if  he  had  served  on  the  Supreme  Court. 

Senator  Abraham.  Well,  I  thank  you  for  t£iking  a  shot  at  it  today. 

We  will  leave  the  record  open.  There  may  be  some  written  ques- 
tions for  some  of  the  nominees  and  there  may  be  others  from  Mem- 
bers who  could  not  be  here  today.  On  behalf  of  at  least  the  three 
Senators  here,  I  want  to  thank  all  of  you.  I  think  you  have  all  pre- 
sented yourselves  exceptionally  well  and  we  look  forward  to  revisit- 
ing each  of  your  names  hopefully  soon  before  the  full  Judiciary 
Committee.  Thank  you  very  much. 

Mr.  Thrash.  Thank  you  very  much,  Senator. 

[Whereupon,  at  4:15  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Eric  Lee  Clay 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Residence: West  Bloomfield,  Michigan  48322 

Office:         1300  First  National  Building 
660  Woodward  Avenue 
Detroit,  Michigan  48226 

3.  Date  and  place  of  birth. 

January  18,  1948,  Durham,  North  Carolina 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Single 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  re- 
ceived, and  dates  degrees  were  granted. 

University   of   North   Carolina;   attended   1965-69; 
Bachelor  of  Arts,  June  1969 

Yale  Law  School;   attended  1969-72;   Juris  Doctor, 
June  197  2 

6.  Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organiza- 
tions, nonprofit  or  otherwise,  including  firms,  with 
which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from 
college. 

1970  -  Chambers,  Stein,   Ferguson  &  Lanning,  Char- 
lotte, North  Carolina  (summer  law  cleric) 

1971  -  Lower  Roxbury  Community  Corporation,  Boston, 
Massachusetts  (summer  research  assistant) 

June  1972  -  June  1973  -  Judge  Damon  J.  Keith,  U.S. 
District  Court,  Detroit,  Michigan  (law  clerk) 

June  1973  -  present  -  Lewis,  White  &  Clay,  P.C, 
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Detroit,  Michigan  (attorney-shareholder  and  direc- 
tor); name  changed  to  Lewis,  Clay  &  Munday,  P.C.  in 
February  1996. 

During  1985  -  served  as  a  member  of  the  Board  of 
Directors  of  Bell  Broadcasting  Company 

Military  Service:   Have  you  had  any  military  service?   If 

so,   give  particulars,  including  the  dates,   branch  of 

service,  rank  or  rate,  serial  number  and  type  of  dis- 
charge received. 

No 

Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that 
you  believe  would  be  of  interest  to  the  Committee. 

President,  Dialectic  &  Philanthropic  Societies  at 
the  University  of  North  Carolina 

President  of  the  Carolina  Political  Union  at  the 
University  of  North  Carolina 

Member,  Phi  Beta  Kappa 

John  Hay  Whitney  Fellow  as  a  student  at  the  Yale  Law 
School 

Member,  Executive  Committee  of  the  Yale  Law  School 
Association,  1990  -  1993 

Life  Member,  Sixth  Circuit  Judicial  Conference  of 
the  United  States 

Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

American  Bar  Association 

Detroit  Bar  Association 

Wolverine  Bar  Association 

National  Bar  Association 

National  Association  of  Railroad  Trial  Counsel 

Member,  Local  Rules  Advisory  Committee  of  the  United 
States  District  Court  for  the  Eastern  District 
of  Michigan,  beginning  July  1,  1992  (currently 
serving  second  term  from  June  30,  1995) 

Member,  Detroit  Bar  Association  Foundation  Board  of 
Trustees,  1986  -  1988 

Member,  Board  of  Directors  of  the  Detroit  Bar 
Association,  1990  -  1993 
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Co-Chairperson  of  the  Detroit  Bar  Association's 

Public  Advisory  Committee  (for  evaluating  and 
rating  candidates  for  elected  judicial  office)  , 
1990  -  1993 

Served  as  a  Delegate  for  five  years  to  the  Sixth 

Circuit   Judicial   Conference   of   the   United 

States  prior  to  becoming  a  life  member  of  the 

Conference  in  1984 
Hearing  panelist.  Attorney  Discipline  Board  of  the 

State  of  Michigan,  1985  to  present 
Member,  U.S.  Magistrates  Selection  Panel,  1980  - 

1981 
Member,  U.S.  Bankruptcy  Judge  Merit  Selection 

Committee  for  the  Eastern  District  of  Michigan, 

1986  -  1987 
State  Bar  of  Michigan  Insurance  Law  Committee, 

1984  -1986 
Member,  Sixth  Circuit  Committee  on  the  Bi-Centennial 

of  the  Constitution,  1986  -  1987 
Member,  Bi-Centennial  Committee  of  the  Detroit  Bar 

Association,  1989  -  1990 

10.  Other  Memberships:  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 

Please  list  all  other  organizations  to  which  you  belong. 

I  belong  to  no  organizations  of  which  I  am  aware 
which  are  active  in  lobbying  before  public  bodies 
with  the  exception  of  the  lobbying  done  by  the  State 
Bar  of  Michigan  and  the  District  of  Columbia  Bar.  I 
also  belong  to  the  Detroit  Chapter  of  100  Black  Men. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses 
if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

State  Bar  of  Michigan,  December  14,  1972 
United  States  District  Court  for  the  Eastern 

District  of  Michigan,  December  14,  1972 
United  States  Court  of  Appeals  for  the  Sixth 

Circuit,  September  21,  1978 
United  States  District  Court  for  the  Western 

District  of  Michigan,  March  17,  1987 
District  of  Columbia  Court  of  Appeals,  December  2, 

1994 
Supreme  Court  of  the  United  States,  October  11,  1977 

12.  Published  Writing:  List  the  titles,  publishers,  and 
dates  of  books,  articles,  reports,  or  other  published 
material  you  have  written  or  edited.   Please  supply  one 
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copy  of  all  published  material  not  readily  available  to 
the  Committee.  Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law  or 
legal  policy.  If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

None. 

13.  Health:  What  is  the  present  state  of  your  health?  List 
the  date  of  your  last  physical  examination. 

Excellent.    Most  recent  physical  examination  on 
October  23,  1995. 

14.  Judicial  Office:  State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected 
or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None. 

15.  Citations :   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  and  citations  for 
all  appellate  opinions  where  your  decisions  were  reversed 
or  where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural  rulings;  and 
(3)  citations  for  significant  opinions  on  federal  or 
state  constitutional  issues,  together  with  the  citation 
to  appellate  court  rulings  on  such  opinions.  If  any  of 
the  opinions  listed  were  not  officially  reported,  please 
provide  copies  of  the  opinions. 

Not  applicable 

16.  Public  Office:  State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any 
unsuccessful  candidacies  for  elective  public  office. 

None 

17 .  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school  includ- 
ing: 

1.  whether  you  served  as  cleric  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 
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Law  clerk  to  the  Honorable  Damon  J.  Keith, 
United  States  District  Court  for  the  East- 
ern District  of  Michigan,  Detroit,  Michi- 
gan, June  1972  -  June  1973. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

No 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

Lewis,  White  &  Clay,  A  Professional  Cor- 
poration, 1300  First  National  Building, 
660  Woodward  Avenue,  Detroit,  Michigan 
48226,  attorney,  shareholder  and  director, 
1973  to  present. 

1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates 
if  its  character  has  changed  over  the  years? 

During  the  first  five  years  of  practice,  I 
was  engaged  in  general  practice,  mostly 
civil  and  criminal  litigation  with  some 
domestic,  real  estate  and  commercial  law 
experience.  Thereafter,  I  concentrated  m 
civil  litigation  with  an  extensive  trial 
and  appellate  practice  concerning  mostly 
corporate  disputes,  contractual  and  com- 
mercial matters,  employment,  insurance 
company  representation.  Federal  Employers 
Liability  Act  claims  and  municipal  law. 

2.  Describe  your  typical  former  clients,  ana 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

Typical  clients  in  my  early  years  were 
individuals  and  small  businesses.  In 
later  years,  my  typical  clients  have  been 
substantial  corporate  clients  located  in 
Michigan  and  national  corporations  and 
insurance  companies  doing  business  in 
Michigan.  My  areas  of  specialization 
include  general  civil  litigation  focused 
on  complex  civil  litigation  and  employment 
litigation. 

1.  Did  you  appear  in  court  frequently,  occasion- 
ally, or  not  at  all?   If  the  frequency  of  your 
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appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  have  appeared  in  court  frequently 
throughout  my  years  of  practice  for  motion 
practice,  status  conferences,  scheduling 
conferences,  settlement  conferences  and 
trials . 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 


a. 

35    - 

-    40% 

b. 

60    - 

-    65% 

c. 

0 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

a.  100%  (except  in  early  years  of  prac- 
tice when  the  practice  was  split 
between  civil  and  criminal). 

b.  None  in  recent  years  except  that  the. 
complex  civil  litigation  I  handle 
continues  to  involve  criminal  law  is- 
sues. 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  would  estimate  that  I  have  tried  to  ver- 
dict or  judgment  approximately  seventy 
cases.  Of  those,  I  would  estimate  I  was 
sole  counsel  in  approximately  half  of  the 
cases;  of  the  remaining  50%,  I  was  chief 
counsel  in  approximately  80%  of  those  and 
associate  counsel  20%  of  the  time. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

a.  jury  -  50% 

b.  non-jury  -  50% 
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18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  cita- 
tions, if  the  cases  were  reported,  and  the  docket  number 
and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties 
whom  you  represented;  describe  in  detail  the  nature  of 
your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

CASES 

(1)  Shawn  Garrett,  et  al  v.  The  Board  of  Education  of  the 
School  District  of  the  City  of  Detroit;  U.S.  District 
Court  for  the  Eastern  District  of  Michigan;  Case  No.  91- 
CV-73821-DT 

I  was  lead  counsel  in  the  above  matter  in  which  my 
firm  represented  the  Detroit  Board  of  Education,  the 
Defendant  in  an  action  brought  in  U.S.  District 
Court  by  parents  of  girls  alleging  that  three  public 
school  male  academies  established  by  the  Board  of 
Education  to  provide  enriched  educational  programs 
violated  the  constitutional  and  statutory  rights  of 
the  Plaintiffs  and  all  girls  in  the  public  school 
system.  The  Complaint  argued  that  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment,  Title 
IX  of  the  Educational  Amendments  of  1972,  the  Equal 
Educational  Opportunities  Act,  the  Michigan  Elliott- 
Larsen  Act,  the  Michigan  School  Code  and  the 
Michigan  State  Constitution  all  provide  that  gender 
should  not  be  a  basis  for  granting  or  withholding 
educational  opportunities.  Following  the  filing  of 
the  lawsuit,  the  Plaintiffs  immediately  filed  a 
motion  for  a  temporary  injunction  and  preliminary 
injunction.  In  defending  the  School  Board,  we  had 
the  difficult  task  of  satisfying  the  standard  estab- 
lished by  Mississippi  v.  Hogan,  458  U.S.  718  (1982) 
and  related  authority  which  requires  the  government 
to  show  that  a  statute  classifying  individuals  on 
the  basis  of  gender  serves  important  governmental 
objectives  and  that  the  discriminatory  means 
employed  are  substantially  related  to  the 
achievement  of  those  objectives.  The  School  Board 
argued  that  the  classification  was  necessary  to 
promote   the   important   governmental   objective   of 
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improving  the  academic  performance  of  urban  males 
through  the  use  of  various  experimental  guidance 
strategies  made  possible  in  this  environment.  Al- 
though the  district  court  ruled  against  the  School 
Board  on  most  issues,  the  case  had  high  visibility 
in  the  community  and  required  the  development  of 
novel  legal  arguments  and  the  assembly  of  a 
nationally-known  panel  of  experts  to  defend  the 
School  Board's  position.  Ultimately,  we  were  able 
to  assist  the  Board  of  Education  in  negotiating  a 
resolution  of  the  case  that  was  acceptable  to  both 
sides  and  that  diffused  a  potentially  divisive  issue 
in  the  community.  The  negotiated  settlement 
provided  that  girls  would  be  afforded  access  to  the 
academies  on  the  same  basis  as  boys. 

(a)  August  1991; 

(b)  U.S.  District  Court  for  the  Eastern  District  of 
Michigan  and  assigned  to  Judge  George  E.  Woods;  and 

(c)  Co-counsel  was  Camille  Stearns  Miller  of  Lewis, 
White  &  Clay,  P.C,  1300  First  National  Building, 
Detroit,  Michigan  48226,  telephone:   (313)  961-2550. 

Opposing  counsel  were:  Richard  A.  Soble  of  Goodman, 
Eden,  Millender  &  Bedrosian,  30th  Floor,  Cadillac 
Tower,  Detroit,  Michigan  48226-2889,  telephone  (313) 
965-0050;  Paul  Denenfeld  of  the  ACLU  Fund  of  Michi- 
gan, 1249  Washington  Boulevard,  Suite  2910,  Detroit, 
Michigan  48226,  telephone:  (313)  961-4662;  and 
Martha  F.  Davis  of  the  NOW  Legal  Defense  and  Educa- 
tion Fund,  99  Hudson  Street,  New  York,  New  York 
10013,  telephone:   (212)  925-6635. 

(2)  Arthur  W.  Graham  v.  General  Motors  Corporation,  U.S. 
District  Court  for  the  Eastern  District  of  Michigan,  Case 
No.  91-CV-70780-DT. 

In  this  "denial  of  pension  benefits"  action,  I  was  able 
to  obtain  a  summary  judgment  in  favor  of  my  client, 
General  Motors,  pursuant  to  Fed.  R.  Civ.  P.  56.  Plain- 
tiff Arthur  Graham  had  alleged  that  General  Motors 
wrongfully  denied  him  the  right  to  participate  in  a  "30- 
and-out"  early  retirement  pension  program  in  1987 
because,  in  calculating  his  years  of  service.  General 
Motors  refused  to  credit  him  for  the  time  he  spent  in  the 
U.S.  Army  in  violation  of  the  Veteran's  Reemployment 
Rights  Act  ("VRRA"),  38  U.S.C.  §2021,  et.  se^.  General 
Motors  argued  among  other  things  that  Plaintiff  was  not 
inducted  into  the  military  within  the  qualifying 
timeframe  established  in  the  VRRA;  that  Plaintiff's  claim 
was  barred  by  laches  as  a  result  of  the  extended  delay  in 
asserting   his   claim   against   General   Motors;   that 
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Plaintiff's  claim  was  barred  by  the  six-year  statute  of 
limitations;  and  that  Plaintiff  failed  to  fulfill  his 
obligation  to  pursue  his  right  to  enforcement  of  the 
grievance  resolution  pursuant  to  Section  301  of  the  Labor 
Management  Relations  Act.  The  Court  granted  General 
Motors'  motion  for  summary  judgment  on  the  basis  that, 
under  the  applicable  case  law,  e.g.,  Trulson  v.  Trane 
Co.  ,  738  F.2d  770  (7th  Cir.  1984),  the  Plaintiff  failed 
to  carry  his  burden  of  proving  that  he  met  all  the 
statutory  requirements  to  entitle  him  to  the  protection 
and  benefits  of  the  Veteran's  Reemployment  Rights  Act. 

(a)  1991  -  July  1992.  (This  matter  did  not  involve  a 
trial  inasmuch  as  the  Court  granted  General  Motors' 
motion  for  summary  disposition) ; 

(b)  U.S.  District  Court  for  the  Eastern  District  of 
Michigan  and  assigned  to  Judge  Gerald  E.  Rosen;  and 

(c)  Plaintiff's  attorney  was  Gary  S.  McGehee  of  the 
Detroit  law  firm  of  Kelman  Loria,  2300  First 
National  Building,  Detroit,  Michigan  48226, 
telephone:   (313)  961-7362. 

(3)  Patricia  Johnson  v.  United  American  Healthcare  Corpora- 
tion, Wayne  County  Circuit  Court,  Civil  Action  No.  91- 
121-337-NO. 

I  was  lead  trial  counsel  on  behalf  of  United  American 
Healthcare  Corporation  in  connection  with  the  trial  of 
the  above  matter  in  the  Wayne  County  Circuit  Court  in 
March  of  1993.  The  Plaintiff  alleged  that  the 
corporation  breached  an  employment  contract  with  her  by 
failing  to  promote  her  to  the  position  of  director  of  a 
division  and,  further,  that  the  corporation  had 
discriminatorily  terminated  her  employment  based  on  her 
gender.  The  matter  was  significant  for  the  client  not 
only  because  of  the  substantial  financial  exposure,  but 
because  Plaintiff's  counsel  utilized  the  litigation  to 
challenge  the  corporation's  internal  policies  and 
procedures  for  conducting  its  business  operations,  the 
corporation's  organization  and  structure,  and  its  human 
resources  policies  and  procedures.  Although  the  corpora- 
tion itself  was  the  only  named  Defendant,  the  individuals 
who  were  accused  of  wrongdoing  and  misconduct  were  the 
corporate  executives  in  charge  of  the  entire  business 
operation.  After  exhaustive  discovery  and  motion 
practice,  the  trial  lasted  approximately  six  weeks,  after 
which  the  jury  returned  a  verdict  in  favor  of  my  client. 

(a)  March,  1993  -  April  5,  1993; 

(b)  Wayne  County  Circuit  Court;  the  case  was  assigned  to 
Judge  Sharon  Tevis  Finch;  and 
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[c)  Co-counsel  was  Thomas  R.  Paxton,  Eggenberger,  Eggen- 
berger,  McKinney  &  Weber,  4200  Penobscot  Building, 
Detroit,  Michigan  48226;  telephone:   (313)  961-9722. 

Opposing  counsel  was  Karri  Mitchell,  1800  Penobscot 
Building,  Detroit,  Michigan;  his  telephone  number  is 
(313)  963-0560. 


(4)   Capital  Dredge  &  Dock  Corp.  v.  City  of  Detroit,  800  F.2d 
525  (6th  Cir.  1986) . 

I  was  lead  counsel  for  the  City  of  Detroit  in  two  cases 
which  concerned  a  contractor's  lawsuits  for  delay  damage 
claims  and  extra  work  claims  in  connection  with  the  con- 
struction of  the  Lake  Huron  Station  Raw  Water  Intake 
Tunnel.  An  explosion  damaged  the  tunnel  during  construc- 
tion which  generated  a  number  of  lawsuits  by  various 
parties,  including  subcontractors,  seeking  to  recover  for 
personal  injuries  and  property  damage.  The  litigation  in 
which  I  was  involved  was  a  part  of  the  series  of  cases 
that  subsequently  occurred,  many  of  which  took  years  to 
resolve.  Some  of  the  issues  involved  in  the  litigation 
concerned  complicated  issues  regarding  the  scope  and 
impact  of  prior  settlement  agreements  on  this  litigation. 
Issues  were  also  presented,  either  directly  or 
peripherally,  concerning  the  applicability  and  import  of 
indemnity  agreements  and  insurance  coverage.  Through 
discovery  and  motion  practice,  my  firm  and  I  were  able  to 
greatly  reduce  the  risk  of  exposure  of  our  client,  the 
City  of  Detroit.  After  the  contractor  brought  suit 
against  the  City  of  Detroit  for  extra  work  claims  and 
delay  damage  claims  arising  from  the  tunnel  explosions, 
the  trial  judge  entered  summary  judgment  in  favor  of  the 
City  and  the  contractor  appealed.  The  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  affirmed  the  dismissal  and 
remanded  certain  issues  for  further  proceedings.  All 
proceedings  against  the  City  were  subsequently  dismissed 
by  the  district  court.  Although  a  scheduling  conflict 
prevented  me  from  arguing  the  case  before  the  Sixth 
Circuit  (the  case  was  argued  by  one  of  my  partners)  ,  I 
developed  the  appellate  strategy  and  had  a  major  role  in 
researching  and  writing  the  brief. 

(a)  1986; 

(b)  U.S.  District  Court  for  the  Eastern  District  of 
Michigan;  the  case  was  assigned  to  Judge  Charles 
Joiner;  the  judges  of  the  U.S.  Court  of  Appeals  for 
the  Sixth  Circuit  who  heard  the  case  were  Gilbert  S. 
Merritt,  Harry  W.  Wellford  and  George  C.  Edwards, 
Jr . ;  and 
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(c)  Co-counsel  was  Harold  D.  Pope,  Segue  &  Fair,  100 
Renaissance  Center,  Suite  1850,  Detroit,  Michigan 
48243,  telephone  number:  (313)  259-8855. 

Opposing  counsel  were  Eddie  Morris  (810)  642-0300 
and  C.  William  Garrett,  C.  William  Garrett  & 
Associates,  300  East  Long  Lake  Road,  Suite  375, 
Bloomfield  Hills,  Michigan  48304;  telephone  number 
(810)  645-1450. 

;5)  Maco  Thomas,  Personal  Representative  of  the  Estate  of 
Mattie  Thomas,  Deceased  v.  General  Motors  Corporation, 
Wayne  County  Circuit  Court,  Civil  Action  No.  92  200  760 
NX;  Michigan  Court  of  Appeals,  Case  No.  165629. 

This  action,  in  which  I  served  as  counsel  for  General 
Motors,  arose  out  of  allegations  brought  on  behalf  of  a 
decedent  who  collapsed  and  expired  at  the  General  Motors 
facility  where  she  worked.  The  deceased  employee  had 
sought  medical  treatment  shortly  before  the  onset  of  the 
fatal  episode.  The  Plaintiff  alleged  that  Defendant 
General  Motors  committed  both  an  intentional  tort  and 
acted  negligently  towards  the  decedent  on  the  day  of  her 
death.  General  Motors  argued  that  while  the  decedent's 
death  occurred  during  the  course  of  her  employment  with 
General  Motors  and  was  therefore  within  the  purview  of 
the  applicable  statute,  her  employment  did  not  cause  her 
death.  We  argued  on  behalf  of  General  Motors  that  the 
decedent's  injuries  were  within  the  scope  of  the  Workers'. 
Disability  Compensation  Act,  and  that  pursuant  to  MCL 
§418.131,  workers  compensation  benefits  were  the 
exclusive  remedy  available  to  the  employee  against  the 
employer.  The  trial  judge,  following  extensive 
discovery,  granted  General  Motors'  motion  for  summary 
disposition  finding  that  Plaintiff's  claim  was  barred  by 
the  exclusive  remedy  provisions  of  the  Workers' 
Disability  Compensation  Act,  that  res  judicata  barred 
relitigating  in  circuit  court  the  issue  of  whether 
General  Motors  was  responsible  for  the  death  in  question 
when  the  matter  had  been  previously  litigated  before  the 
Workers'  Compensation  Bureau,  and  that  Plaintiff  failed 
to  establish  or  plead  an  intentional  tort,  which  is  the 
only  exception  to  the  exclusive  remedy  provision  of  the 
Workers'  Compensation  Disability  Act.  I  researched  and 
drafted  the  brief  on  appeal  together  with  another 
attorney  from  my  firm,  and  I  argued  the  appeal  before  the 
court.  The  Court  of  Appeals  affirmed  the  decision  of  the 
district  court  granting  summary  judgment  to  my  client. 

(a)  1992  -  May  1993; 

(b)  Wayne  County  Circuit  Court;  Michigan  Court  of  Ap- 
peals; the  case  was  assigned  to  Judge  Michael  Stacey 
in  the  Wayne  County  Circuit  Court;   the  Michigan 
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Court  of  Appeals  judges  who  heard  the  appeal  were 
Harold  Hood,  Clifford  Taylor  and  Deborah  A. 
Servitto;  and 

(c)  Opposing  counsel  was  Ann  Curry  Thompson  of  Kelman 
Loria,  2300  First  National  Building,  Detroit,  Michi- 
gan 482265;  telephone:   (313)  961-7363. 

United  States  of  America  v.  Clark  Bailey  and  Carolyn 
Gomez,  628  F.2d  938  (6th  Cir.  1980). 

My  client,  Clark  Bailey,  and  a  co-defendant,  Carolyn  Ann 
Gomez,  were  indicted  for  conspiracy  to  manufacture 
Phencyclidine  (PCP),  a  Schedule  II  Controlled  Substance, 
in  violation  of  Sections  841(a)(1)  and  846,  Title  21, 
United  States  Code.  Thereafter,  the  defendants  moved  to 
suppress  chemicals  and  equipment  that  had  been  seized  by 
the  authorities.  Defendants  argued  that  by  placing  an 
electrical  homing  device  ("beeper")  in  a  cylindrical 
drum,  monitoring  the  beeper's  whereabouts,  and 
subsequently  searching  the  premises  where  the  beeper  was 
seized,  the  Government  violated  the  defendants'  Fourth 
Amendment  rights.  The  defendants  maintained  that  the 
search  warrant  permitting  installation  of  the  beeper  in 
the  drum  authorized  an  overly-broad,  general  and 
exploratory  search,  unlimited  in  place  and  time.  Defen- 
dants also  argued,  inter  alia,  that  a  second  search 
warrant  authorizing  the  search  of  the  premises  where  the 
seizure  occurred,  and  the  ensuing  seizure  of  chemicals 
and  equipment  were  the  direct  result  of  the  Government's 
illegal  use  of  the  beeper  device  for  surveillance 
purposes.  The  district  court  granted  the  defendants' 
motion  to  exclude  the  evidence  and  the  district  court  was 
subsequently  affirmed  on  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit.  The  case  presented  an 
issue  of  first  impression  at  the  time  it  was  decided  and 
was  subsequently  reported  in  The  Criminal  Law  Reporter 
and  was  discussed  in  a  number  of  law  review  articles. 

(a)  1978; 

(b)  U.S.  District  Court  for  the  Eastern  District  of 
Michigan;  the  case  was  assigned  to  Judge  James  P. 
Churchill;  the  judges  of  the  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit  who  heard  the  case  were  Harry 
Phillips,  Damon  J.  Keith  and  Anthony  J.  Celebrezze; 
and 

(c)  Opposing  counsel  was  Assistant  U.S.  Attorney  Ross 
Parker,  718  Federal  Building,  Detroit,  Michigan 
48226;  telephone:  (313)  226-9587. 
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(7)  Poletown  Neighborhood  Council  v.  City  of  Detroit  and 
Detroit  Economic  Development  Corporation;  410  Mich  616 
(1981) 

The  Poletown  Neighborhood  Council,  an  unincorporated 
association,  and  ten  residents  of  the  Poletown  area  of 
Detroit  brought  an  action  against  the  City  of  Detroit  and 
its  Economic  Development  Corporation  for  declaratory  and 
injunctive  relief  to  prevent  the  condemnation  of  land 
that  was  to  be  conveyed  by  the  Economic  Development 
Corporation  to  the  General  Motors  Corporation  for  the 
construction  of  new  Fisher  Body  and  Cadillac  assembly 
plants.  Among  the  grounds  for  relief  argued  by  the 
Plaintiffs  was  that  the  condemnation  of  land,  under  the 
circumstances  present  in  this  case,  would  constitute  the 
taking  of  private  property  for  a  private  use  in  violation 
of  the  state  Constitution,  and  that  to  do  so  would  result 
in  the  destruction  of  a  neighborhood  which  constituted  an 
important  social  entity  in  the  City  of  Detroit.  My  firm 
was  retained  to  represent  the  City's  Economic  Development - 
Corporation  in  defending  this  major  constitutional 
challenge  to  the  Michigan  eminent  domain  statute.  The 
case  was  unique  in  that  it  represented  the  first  time  the 
land  of  private  homeowners  was  permitted  to  be  taken  by 
the  government's  exercise  of  eminent  domain  to  build  a 
factory,  in  this  case  a  General  Motors  assembly  plant, 
for  the  public  purpose  of  alleviating  unemployment.  The 
Supreme  Court  of  Michigan  ultimately  declared  that 
unemployment  may  constitute  a  public  purpose  justifying 
condemnation  of  private  homeowners'  land. 

(a)  October/November  1980; 

(b)  Wayne  County  Circuit  Court;  and 

(c)  William  G.  Christopher,  Brown  Clark  &  Walters,  PA, 
Sarasota  City  Center,  Suite  1100,  1819  Main  Street, 
Sarasota,  Florida  34236,  telephone:  (941)  957-3800, 
represented  the  co-defendant  City  of  Detroit;  and 
the  lead  counsel  for  the  Plaintiff  was  Ronald  J. 
Reosti,  Reosti,  James  &  Sirlin,  P.C,  925  Ford 
Building,  Detroit,  Michigan  48226,  telephone:  (313) 
962-2770. 

(8)  Louise  Crosby,  et  al  v.  Coleman  A.  Young,  Mayor  of  the 
City  of  Detroit,  et  al,  512  F.  Supp.  1281  (E.D.  Mich. 
1981) 

I  represented  the  City  of  Detroit  Economic  Development 
Corporation  in  this  environmental  law  case  brought 
pursuant  to  the  National  Environmental  Policy  Act  of  1969 
("NEPA"),  where  it  was  alleged  that  the  cities  of 
Hamtramck  and  Detroit  had  violated  the  requirements  of 
Section  4332  (2)  (C)  (iii)  of  NEPA  by  failing  to  consider 
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alternative  sites  before  permitting  General  Motors  to 
build  an  automobile  assembly  plant  in  a  proposed  Central 
Industrial  Park.  The  Plaintiffs  further  contended  that 
the  Department  of  Housing  and  Urban  Development  ("HUD") 
authorized  the  release  of  Section  108  loan  guarantee 
funds  before  the  final  environmental  impact  statement 
("EIS")  was  prepared,  thus  contravening  the  purpose  of 
NEPA  as  expressed  in  Section  102.  In  addition,  the 
Plaintiffs  argued  that  the  delegation  of  authority  to  a 
grant  or  loan  applicant,  in  this  case  Detroit  and 
Hamtramck,  by  HUD  was  improper  under  the  statute  and  that 
the  HUD  regulations  permitting  the  delegation  were  in 
violation  of  NEPA.  The  plaintiffs  initiated  this  federal 
case  after  another  group  of  litigants  had  failed  in  their 
efforts  before  the  State  Supreme  Court  to  have  the 
Michigan  Quick  Take  Statute,  M.C.L.A.  213.51  et.  seq. 
declared  unconstitutional  as  a  taking  of  private  property 
for  private  benefit.  Seven  individual  residents  of  the 
affected  Poletown  area  filed  the  federal  litigation 
seeking  a  preliminary  injunction  against  the  Defendants 
to  prevent  demolition  of  property  that  had  been  acquired 
by  Detroit  and,  further,  to  enjoin  the  City's  acquisition 
of  parcels  to  which  title  had  not  yet  been  passed. 
Following  a  hearing  on  pre-trial  motions  and  summary 
judgment  motions,  the  court  proceeded  with  an  expedited 
trial  after  concluding,  based  on  the  nature  of  the 
claims,  that  time  was  of  the  essence.  After  an  extensive 
trial  proceeding,  the  court  issued  detailed  findings  of 
fact  and  conclusions  of  law  which,  among  other  things, 
rejected  claims  that  the  environmental  impact  statement 
was  inadequate,  that  HUD  violated  42  U.S.C.  §4332(2)  (C) 
by  approving  Section  108  loans  to  Detroit  and  the  UDAG 
grants  to  Hamtramck  prior  to  the  preparation  of  a  final 
environmental  impact  study,  and  that  not  all  of  the 
acreage  allocated  for  the  proposed  Central  Industrial 
Park  was  needed  for  the  new  plant.  The  court  also 
concluded  that  there  was  no  reasonable  and  feasible 
solution  that  would  permit  the  building  of  the  plant  on  a 
smaller  site  such  as  Plaintiffs  proposed. 

(a)  April  1981; 

(b)  U.S.  District  Court  for  the  Eastern  District  of 
Michigan;  the  case  was  assigned  to  Judge  John 
Feikens;  and 

(c)  Counsel  for  the  other  defendants  included  William  G. 
Christopher,  Brown  Clark  &  Walters,  PA,  Sarasota 
City  Center,  Suite  1100,  1819  Main  Street,  Sarasota, 
Florida  34236,  telephone:  (941)  957-3800;  George 
Matish,  Director,  Office  of  Referee  Appeals  MESC, 
1000  Fisher  Building,  Detroit,  Michigan  48202-3099, 
telephone:  (313)  876-5327;  and  David  Maurer, 
Pepper,   Hamilton   &   Scheetz,   36th   Floor,   100 
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Renaissance  Center,  Detroit,  Michigan  48243-1157, 
telephone:  (313)  393-7448.  The  lead  local  counsel 
for  the  Plaintiffs  was  Hugh  M.  Davis,  Jr.,  Hugh  M. 
Davis,  P.C,  719  Griswold,  Suite  1630,  Detroit, 
Michigan  48226,  telephone:   (313)  961-2255. 


(9)  Air  Gage  Company  v.  Acer  America  Corporation,  et  al; 
Wayne  County  Circuit  Court,  Civil  Action  No.  92  223  580 
CK. 

The  Plaintiff  company  in  this  matter  Air  Gage  Co.  was  a 
leader  in  the  gauging  industry,  providing  gauging 
products  for  industrial  application  to  automotive 
manufacturers  and  other  industries.  Our  client  Acer 
America,  is  a  large  computer  manufacturing  company  which 
operates  throughout  the  United  States  and  abroad.  Prior 
to  the  development  of  a  dispute  between  Air  Gage  and 
Acer,  Air  Gage  had  developed  a  gage  measuring  system 
•  which  it  referred  to  as  the  "Flex  Gage."  The  system 
included  a  precision  measurement  gage  which  conducted 
physical  measurements,  a  computer  microprocessor  which 
processed  and  stored  electronic  signals  generated  by  the 
measuring  gage,  and  a  video  monitor,  which  displayed  data 
to  the  operator.  Some  of  Air  Gage's  customers,  including 
some  of  its  automotive  customers,  installed  the  Flex  Gage 
as  an  integral  part  of  their  own  machinery  or 
manufacturing  lines.  Air  Gage  alleged  that  Acer's 
computer  monitors,  which  were  incorporated  into  the  Flex 
Gage  system,  were  unreliable,  resulting  in  unplanned  and 
costly  disruption  to  customers'  production  schedules. 
Air  Gage  asserted  claims  of  breach  of  warranty  and 
misrepresentation  against  Acer  and  its  distributor,  with 
Air  Gage's  alleged  out-of-pocket  losses  in  the  hundreds 
of  thousands  of  dollars  and  claimed  consequential  damages 
in  the  millions.  On  the  other  hand,  Acer  argued, 
therefore,  that  Air  Gage  failed  to  conduct  sufficient 
analysis  to  determine  if  the  monitors  were  compatible 
with  the  company's  intended  use.  Although  the  dispute 
had  many  of  the  ear-markings  of  a  routine  commercial 
action  involving,  in  part,  the  applicability  of  the  UCC, 
the  litigation  was  challenging  because  of  the  amount  of 
technical  knowledge  and  information  that  had  to  be 
absorbed  regarding  instrumentation,  computer  equipment, 
manufacturing  processes,  the  design  and  testing  of 
gauging  devices  and  the  like.  This  case  also  illustrated 
the  usefulness  of  alternative  dispute  resolution  in 
certain  contexts.  After  this  matter  was  exhaustively 
litigated  for  an  extended  period  of  time,  the  parties 
eventually  agreed  to  resort  to  binding  arbitration  and  to 
resolve  the  matter  on  a  confidential  basis.  I  was  lead 
counsel  on  behalf  of  Acer  with  respect  to  all  of  the 
proceedings  described  above. 
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(a)  February  1994; 

(b)  Wayne  County  Circuit  Court;  the  case  was  assigned  to 
Judge  Roland  Olzark;  the  arbitrator  was  retired 
visiting  Judge  Victor  Baum;  and 

(c)  Lead  counsel  for  Air  Gage  was  Edward  Keelean,  Wise  & 
Marsac,  11th  Floor,  Buhl  Building,  Detroit,  Michigan 
48226;  telephone:   (313)  962-0643. 

(10)  Kenneth  F.  Riley  and  Jeanette  Riley  and  Prudential 
Insurance  Company  of  America  v.  Porterfield  Wilson 
Investment  Company,  Wayne  County  Civil  Action  No.  89  927 
78  6  CH;  Kenneth  F.  Riley  v.  Porterfield  Wilson-GMC  Truck, 
Inc.,  Barbara  Wilson,  Bar-Car  Agency,  Inc.,  Wilson 
Motors,  Inc.,  d/b/a  Porterfield  Wilson  Mazda,  Ferndale 
Honda  Motors,  Inc.,  d/b/a  Ferndale  Honda,  Porterfield 
Wilson  Trust,  Estate  of  Porterfield  Wilson  and 
Porterfield  Wilson  Investment  Company,  Wayne  County 
Circuit  Court  Civil  Action  No.  89  916  922  CZ;  Kenneth  F. 
Riley  v.  Porterfield  Wilson  Pontiac-GMC  Truck,  Inc.,  and 
Barbara  Wilson,  Wayne  County  Circuit  Court  Civil  Action 
No.  89  916  923  CK;  and  In  The  Matter  of  The  Estate  of 
Porterfield  Wilson,  Deceased,  Wayne  County  Probate  Court 
Case  No.  89  825,656  IE  (regarding  the  claims  filed 
against  the  Estate  of  Porterfield  Wilson  by  Kenneth  F. 
Riley) 

The  above  legal  actions  involved  a  series  of  cases  filed 
against  the  widow  (as  the  primary  party  in  interest)  by 
Kenneth  F.  Riley,  the  half-brother  of  a  recently  deceased 
automobile  dealer/businessman,  Porterfield  Wilson. 
Mr.  Riley  alleged  that  he  had  various  contractual 
arrangements  with  his  deceased  brother  and/or  the 
brother's  widow,  which  Mr.  Riley  claimed  entitled  him  to 
substantial  payments  from  his  brother's  estate  and/or 
continuing  ownership  interest  in  several  of  his  brother's 
business  entities.  Among  the  legal  actions  initiated  by 
Mr.  Riley  were  a  stockholders'  derivative  action  alleging 
self-dealing,  waste  of  corporate  assets,  oppression  of 
Mr.  Riley  as  a  minority  shareholder,  and  other  allega- 
tions; an  action  alleging  wrongful  termination  of 
Mr.  Riley's  employment  at  one  of  the  automobile  dealer- 
ships; an  action  seeking  to  establish  Mr.  Riley  as  the 
owner  of  certain  real  estate  belonging  to  the  deceased 
brother;  and  a  petition  for  allowance  of  claims  against 
the  estate  of  the  deceased  brother.  Due  to  the  number  of 
claims  asserted  by  Mr.  Riley  in  several  different 
actions,  I  was  required  to  develop  and  implement  a 
coordinated  strategy  to  address  each  of  these  related 
allegations.  The  parties  eventually  agreed  to  resolve 
the  disputes  in  a  confidential  agreement. 

(a)   January  1991; 
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(b)  The  principal  judge  in  these  matters  was  Wayne 
County  Circuit  Court  Judge  Kaye  Tertzag;  and 

(c)  Mr.  Riley  was  represented  by  Lawrence  R.  Van  Til, 
400  Renaissance  Center,  Suite  500,  Detroit,  Michigan 
48243,  telephone:  (313)  259-2250  and  Marvin 
Barnett,  400  Renaissance  Center,  Suite  500,  Detroit, 
Michigan  48243,  telephone:   (313)  259-0900. 

19.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe  the 
nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

1.  I  have  been  involved  in  conducting  an  internal 
corporate  investigation  in  which  an  out-of-state 
company  managed  by  a  subsidiary  of  my  client,  a 
Detroit-based  health  management  corporation,  was 
accused  of  improperly  marketing  health  care  services 
to  potential  enrollees  of  the  managed  organization 
in  the  foreign  jurisdiction.  On  behalf  of  my  law 
firm,  which  serves  as  general  counsel  to  the  parent 
company,  I  have  worked  with  local  counsel  to  correct 
any  allegedly  improper  marketing  abuses  and  to 
direct  a  negotiated  resolution  of  the  business 
disputes  that  the  local  subsidiary  had  been  having 
with  its  state  regulators.  I  believe  that  my 
efforts  have  made  a  contribution  to  the  orderly 
resolution  of  the  disputes,  and  have  assisted  in 
preserving  the  client's  business,  which  provides  a 
needed  service  and  is  a  source  of  employment  in  the 
local  community  where  it  operates. 

2.  In  1986-87,  I  served  as  a  member  of  the  Sixth 
Circuit  Committee  on  the  Bi-Centennial  of  the 
Constitution  which  organized  a  number  of  activities 
to  enhance  the  public's  understanding  of  our  con- 
stitutional system.  Additionally,  in  1989-90,  I 
served  on  the  Bi-Centennial  Committee  of  the  Detroit 
Bar  Association.  As  a  result  of  the  efforts  of  the 
Bi-Centennial  Committee  of  the  Detroit  Bar 
Association,  the  ABA  selected  the  Detroit  Bar 
Association  and  the  Detroit  News  as  recipients  of 
the  ABA  Public  Service  Award  for  the  1989  Law  Day 
tabloid  on  Michigan  law  which  helped  shape  U.S. 
constitutional  law;  the  tabloid  appeared  as  a 
special  insert  in  the  Detroit  News  as  a  result  of 
the  work  of  those  of  us  on  the  Committee. 


300 


As  a  member  of  the  State  Bar  of  Michigan  Insurance 
Law  Committee  from  1984  to  1986,  I  participated  in 
the  Committee's  efforts  to  furnish  the  Michigan 
Legislature  with  advice  regarding  pending  and  pro- 
posed legislation  affecting  insurance  law  matters. 

In  1992,  I  served  as  Co-Chairperson  of  the  Detroit 
Bar  Association's  Public  Advisory  Committee  which 
evaluates  and  ranks  candidates  for  elected  judicial 
office. 

For  the  last  ten  years,  I  have  served,  and  I 
continue  to  serve,  as  a  member  of  the  hearing  panels 
of  the  State  of  Michigan's  Attorney  Discipline  Board 
which  conducts  disciplinary  proceedings  concerning 
allegations  of  attorney  misconduct  and  breach  of 
professional  ethics  rules. 

I  am  presently  serving  as  a  member  of  the  Local 
Rules  Advisory  Committee  of  the  United  States 
District  Court  for  the  Eastern  District  of  Michigan. 
The  Committee  proposes  changes  in  the  Local  Court 
Rules  for  the  Court's  consideration  and  comments  on 
the  Court's  proposed  rule  changes. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  rela- 
tionships, professional  services,  firm  memberships, 
former  employers,  clients  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  any  financial  or  business  interest. 

I  have  made  no  arrangements  to  receive  deferred 
income  or  future  benefits  except  with  respect  to  my 
participation  in  the  Lewis,  White  &  Clay,  A  Profes- 
sional Corporation  401 (k)  Plan  and  Trust  for 
retirement  purposes.  I  plan  to  roll  over  the  401 (k) 
money  to  an  individual  retirement  account. 

The  other  income  sources  that  I  have  are  passive_ 
partnership  investments  or  stocks  in  publicly-traded 
companies  from  which  I  derive  passive  interest 
income;  these  income  sources  are  disclosed  on  my 
financial  statement.  I  have  not  made  any  other 
arrangements  to  be  compensated  in  the  future  for  any 
financial  or  business  interest.  My  ownership  inter- 
est in  my  law  firm  will  be  liquidated  in  thr  manner 
provided  by  the  firm's  by-laws.  All  of  my  invest- 
ments will  be  handled  in  a  manner  consistent  with 
the  code  of  conduct  for  federal  judges. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  catego- 
ries of  litigation  and  financial  arrangements  that  are 
likely  to  present  potential  conf licts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have 
been  nominated. 

I  am  aware  of  no  potential  conflicts  other  than  with 
respect  to  the  publicly-traded  companies  in  which  I 
own  stock.  I  would  follow  the  code  of  conduct  for 
federal  judges  with  respect  to  all  such  matters. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more    (If 
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you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

See  attached  Financial  Disclosure  Report 

Please  complete  the  attached  financial  net  worth  state- 
ment in  detail  (Add  schedules  as  called  for) . 

See  attached  Net  Worth  Statement 

Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the  particu- 
lars of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  responsibilities. 

I  was  a  member  of  the  Michigan  Finance  Committee  for 
Clinton-Gore  in  the  1992  campaign  and  participated 
in  an  organization  of  Yale  Alumni  supporting 
Clinton-Gore. 
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FINANCIAL    DISCLOSURE    REPORT 

FOR   CALENDAR   YEAR   lSSS//ff^ 


Report    Required  by   the   Ethics 
R«Ionn  Act    of    1989.    Pub.    L.    N< 
101-194.      November    30.    1999 
(S   use.    App.    6,    101-113) 


1     Person  Reporting    ILasc  n«ia«,    fine,   middle  initiel) 
CLAY,    ERIC    L. 

3-    Courc   or  Organlzacion 

U.S.    Court   of   Appeals/6th  Cir. 

3.    Date  of   Report 
OI/O6/97 

'-   '"'"      'tJSJSf.JiLJr'SS.iJJitrrudlei'tnSIc.te 
lull-    or  p.rttli4l 

Attorney 

S.   Reporc  Type    (check  Appropriate  type) 
JUL  Nomination,    Dece    1  /7 /q7 
Initial     Annual     2C_     Final 

t.   Reporting  Period 
0101/95-1201/95 

ni/ni/qfi-i?/3i/96 

7.   Oieitiberi  or  office  Addreji 

1300   First   National   Building 
Detroit,    Michigan    48226 

•  .   On  the  basil  of  the   Infomation  contained   in  this  Report  and 
any  Modifications  pcrtaininq  thereto,    it   is,    in  my  opinion, 
in  compliance  with  applicable  laws  and  regulations. 

Reviewing  Officer                                                                          Date 

IMPORTANT  NOTES:  The  instructions  accompanying  this  fonn  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.     (Reportingindividualonly,  see  pp.  9-13  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION /ENTITY 

I  NONE      (No  reportable  positions) 


Director-Treasurer 


Administrator 


Lewis,  Clay  &  Mundav,  A  Professional  Corporation 

Lewis,  White  &  Clay  401(lcl  Plan  and  Trust 

Estate  of  Arthur  Allen 


II.     AGREEMENTS.     (Reporting  individual  only;  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


H 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 

SOURCE  AND  TYPE 

NONE      (No  reportable  non-investment  income) 


□ 


Lewis,  White  &  Clay,  P.C. 


Lewis,  Clay  &  Munday,  P.C. 


S 141fi34.fi7 

S 

$ 

$ 


304 


PINAMCIAL  DISCLOSURE  REPORT 


Nkme  of  Pcrion  Reporting 
CLAY,    ERIC    L. 


OI/O6/97 


IV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


H 


NONE      (No  such  reportable  reimbursements  or  gifts) 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


m 


NONE      (No  such  reportable  gifts) 


VI. 


n 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions  ) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


NONE      (No  reportable  liabilities) 


Lewis,  Clay  &  Munday,  P.C. 


Promissory  Note 


VALUE  CODES . 


N  •  S250.001  -  SSC 
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FINANCIAL  DISCLOSURE  REPORT 


H»ma  of   Pcrion  Reporting 

CLAY,    ERIC    L. 


D«t*  of  Report 
OI/O6/97 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions 

ud  dependent  children.  See  pp.  37-54  of  Instructions.) 


(Includes  those  of  spouse 


A. 

DaacTlption  of  Aas«ta 
(Including  tru«t  uitta) 

IndlcJt*  ohcra  •ppllcabl*.   ovnir  of 
cb«  UMC  by  minq  th<  p*r<nchttlc<l 
■iJr   for  lolnt  o»ner«hlp  of  report- 
ing  individuel   end   ipouee,    '(S)*   for 
•«peFite  owneriblp  by  epcuee,    ■ pC) • 
tor  omeiship  by  dependent   chilli. 

Piece  ■(Xl-  «fter  eeeb  eiiet 

•xei^t  fro«  prior  diacloeure. 

'    1. 

Zncoew 
durlna 
reporclDa 
period 

c. 

Groaa  velue 
et  end  of 
reporting 
piriod 

D. 
Trenaactlona  during  reporting  period 

111 

AK.l 
Code 
(»-H) 

111 

(11 

Value: 

Code 

IJ-Pl 

(}| 

Value 

HetlKxU 

Code 

(0-X1 

(11 
.Type 
(e.g., 
buy,    eeil. 
■erger, 
redeen- 
tlonT 

If  not  eienpt  frcei  dllcloaure               | 

(31 
Date; 
Honth- 

Dey 

01 

Velue} 
Code 

(J-PI 

C^nl 
Code 
(»-K) 

(SI 
Identity  of 
buver/ailler 
(11  private 
tranaactloni 

NONE         (Ho  reportel>le 
Incoea.   eaeeta,   or 
treneectionj) 

'    AT  &  T  Oorp  Ounon  stock 

A 

Div 

K 

T 

J    Dial  Corporation    . 

A 

Div 

J 

T 

J    General  Motors  Corporatior 

p 

Div 

I, 

T 

Microsoft  (i)rporation 

A 

Nraie 

L 

T 

Nuveen  Michigan  Quality 
FD  Inc  ti^  frt^e  securities 

B 

Div 

K 

T 

Pharmacia  &  Uojohn  Inc. 
Com/ccitiTDn  stock 

h 

Div 

K 

T 

,    United  ;«Tleric^ln  Health- 
cctre  CorD/ccmnDn  stock 

A 

None 

g 

,     T^icent  Technologies  Inc 

A 

Div 

J 

T 

J    Viad  Corp 

cuiinjn  stock 

A 

Div 

Y- 

T 

401 (k)   Plan  &  Trust  Value 
line  Centurion  Fund 

A 

Int 

K 

T 

401  (k)   Plan  &  Trust 
Guardian  Stock  Fund 

A 

Int 

K 

T 

401 (k)   Plan  &  Trust  Value 
Line  Strategic  Asset 

A 

Int 

K 

T 

Mich  Mun  Bd  Auth  Rev  Loc 
"b  Govt  Proq  Ser  A  nun  bds 

B 

Int 

L 

T 

Capital  Housing  Partners- 
"  UQC  Partnership  Interest 

A 

Div 

J 

W 

^tetro  Ventures,   Inc. 
ccmon  stock 

D 

Div 

J 

W 

IWC  Enterprises  II  Part- 

A 

None 

J 

W 

11 

'  lSJr?^f*^Si^J-5Ji    i:llt°SSi°Eo'1?S.ooo      ?:th»SJ.'?o'lil§%oo     g:|!ol°JortlS;°Soo.ooo    V^rf\.lt  H'oS^ooo 

'  "li^^'ii.on    «:IU6»SSi'Jo'l?5o.ooo    §:ni6°S5.'?o'i;:SSS.ooo!r:SI?i°?i.S%!'2Mo      -"oo.oo.  to  „so.ooo 

'     YslVc'^^^'^r'^"       SlSSSJ-iltie                           llltlV.'"'  "•'  °"""    S:f?;!L"!S5                                 T.ce.h/He...t 
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FINANCIAL  DISCIiOSURE  REPORT 


Nam  of  Person  Reporting 
CLAY,     ERIC    L. 


Date  of  Report 
01/06/97 


VOL  ADOmCMSAL  INFORMATION  or  EXPLANATICMSS.  (Indicate  part  of  Report.) 

This  explanation  refers  to  Part  VII.   Monies  received  from  Capital  Housing 
Partners-LXX  and  Metro  Ventures,  Inc.  (a  subchapter  S  corporation)  during  the 
accounting  period  have  been  referred  to  as  "cash  distributions"  by  the  dis- 
bursing partnership  and  corporation,  respectively.   I  will  not  know  what 

amount  is  attributable  as  "income"  until  receipt  of  K-ls  later  in  the  year. 
For  purposes  of  completing  Part  VII,  B(l)  is  filled  out  with  respect  to  these 
two  entities  using  the  amount  of  the  cash  distribution  received  during  the 
reporting  period. 


K.  CERrmCATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Qnnmittee  on  Judicial  Aaivities, 
and  to  the  best  of  my  knowledge  al  the  time  after  reasonable  inquiry,  1  did  not  perform  any  adjudicatory  ftjnction  in  any  litigation  dunng  the 
period  covered  by  this  report  in  which  1,  my  spouse,  or  my  minor  or  depeixlent  children  had  a  financial  interest,  as  defined  in  Canon  3Q3Xc), 
in  the  outcome  of  such  litigatioa 

I  certify  thai  all  informalion  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  deperxlent  children,  if  any)  is  accurate, 
tnje,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met  applicable 
statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  arxJ  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.CA.  app.  7,  §  501  et.  seq,,  5  U.S.C  §  7353  and  Judicial  Conference  regulations. 


Sgnalure_ 


/.rci 


Dale  January    6,    1997 


NOTE   ANY  INDIVIDUAL  WHO  KNOWINGLTAND  WILFULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SUBJECT 
TO  aVlL  AND  C:R1MINAL  sanctions  (5  U  Sr.A.  APP.  6,  §  104  ) 


RUNG  INSTRUCTIONS: 


Mail  signed  original  aixl  3  additional  copies  to: 


(jommittee  on  Finaix:ial  Disclosure 
Administrative  Office  of  the 

United  Slates  Courts 
One  Columbus  Circle,  N  E,  Suite  2-301 
Washingtot^,  CC  20544 
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FTNANOAL  STATEMENT 
HVT  WORTH 


Piovidt  I  complete,  cunent  flflwdi]  nel  worth  luttment  which  Itcmitei  In  deiil] 
4U.Lssrii  (IncIuJiig  bixtk  jccounu,  tul  «siii«,  stcurides,  trujtj,  invejtmcnti,  and  other  finiflciiJ 
holdLogO  all  liibilibct  (Including  deba,  mongtgct,  lotni,  ud  oih«r  ftninciil  obUgacioni)  of 
youn-el/,  yovir  jpouse.  md  other  Immtdijt*  members  of  your  household. 


ASSETS 

llAflUTEEJ                                      1 

Cult  en  l>w>4  url  i/i  buvXj 

fUl 

.  nnn 

K«lu  p<)r«blc  l«  Unfa-Mcur«d 

1         1 

U.S.  Cavtrustnl  Mcundn.tiii 

Kclu  ftyMi  la  btnb-wuacu-W 

1 

Lifiol  (ccunbu-nU  Khrduli     (attached 

726 

012 

Noki  piyibla  Is  n2i(iv« 

■1 

l)nCllc4  »e«wili<i-.|iM  Kdtdjlt 

„            .,  .     ^     ljev;is.  Clay 
"""'">■•*'"••*"'&  :iinndav 

12 

000 

, 

Acc«vuiti  uttf  noui  rtMlviblc:    < 

AcMiuiU  iM  btUi  4vM 

2 

000 

Dvit  bvm  fitttl'ii  iri  biv^ii 

Vllf  lid  lAcanM  Ul 

Du«  from  elhui 

(Xtiw  vif<j4  lu  iM  inltnil 

DoubiM 

Xcil  iiuu  r««t{i|w  pt)r»b]<-«14 

(ditiJtNorwest  :'Iortgage,    In 

288 

000 

■ 

Royal  i*»d,  N.   Bloonfield,  iMI- 

460 

000 

Ouil  D«iii(4ci  mi  vtfwr  n«ni  f  ty. 
tbb 

Xul  (itite  n<erl(a|C4  raccitiUi 

Mc/  tfcbU-ilcmlu: 

Aulof  «/i4  o(>icf  pensot.'  pnfoiy 

2-1 

non 

! 

Citk  viJue-Lfc  i/Moruioi 
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furniture  &  personal  property 
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000 
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TeUI  Ais*U 
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Toul  IibnUu  lad  Act  vortt 

1 
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700 

CO>mNCENr  UABILITffiS 

None 

CEMJUt  INFOXMATTON 
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Art  ti7  uM'j  fttiiUt  (AiU  kM. 
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HiTi  yoa  <vc|  lifai  tufavfiey} 

No 
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, 
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Current  Portfolio 

Equities 

Market 

Description  Value 

AT&T  CORP  COM  19,625.00 

DIAL  CORPORATION  COM  14,250.00 

GENERAL  MOTORS  CORP  55.320.00 

LUCENT  TECHNOLOGIES  INC  COM  8,302.50 

MICROSOFT  CORP  62.750.00 

NUVEEN  MICHIGAN  QUALITY  IMCOME  FD  INC  20,637.50 

PHARMACIA  &  UPJOHN  INC  COM  16,801 .88 

UNITED  AMERICAN  HEALTHCARE  CORP  512,575.50 

VIAD  CORP  COM  15.750.00 

Total  726,012.38 

Municipal  Bonds 

MICHIGAN  MUN  BD  AUTH  REV  LOC  GOVT  50.393.50 
LN  PROG  SER  A 
4.400%  12/01/97  B/E 
DTD  03/1 5/94 
FGIC  INSURED 

Total  50,393.50 

Total  All  Securities  776,405.88 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American 
Bar  Association's  Code  of  Professional  Responsibility 
calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what 
you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to 
each. 

I  belong  to  the  Detroit  Chapter  100  Black  Men,  an 
organization  which  raises  scholarship  money  for 
disadvantaged  youths  and  has  established  a 
mentorship  program  to  work  with  disadvantaged  youths 
who  need  role  models.  Although  my  law  firm  has  been 
compensated  by  the  organization  for  some  corporate 
legal  work  done  for  the  organization,  I  regularly 
attend  meetings  of  the  organization  and  provide 
legal  advice  and  counsel  to  the  organization  and  its 
board  of  directors.  Usually,  I  devote  several  hours 
per  month  to  this  activity.  In  addition,  I  worked 
with  other  members  of  the  organization  to  organize 
and  develop  the  mentorship  program  for  the 
organization. 

I  provide  discounted  legal  work  to  the  Museum  of 
African  American  History  of  Detroit,  which  provides 
a  valuable  service  to  the  local  community  but  oper- 
ates on  a  limited  budget. 

In  addition,  during  1985,  I  served  for  a  period  of 
time  without  pay  on  the  board  of  Bell  Broadcasting 
Company,  a  local  minority  owned  broadcasting  company 
which  was  on  the  verge  of  going  out  of  business,  in 
an  attempt  to  assist  the  company  in  reorganizing 
itself  so  that  the  Detroit  community  would  not  lose 
the  presence  of  this  minority-owned  concern.  I 
devoted  several  hours  per  week  to  this  activity. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a 
judge  to  hold  membership  in  any  organization  that  invidi- 
ously discriminates  on  the  basis  of  race,  sex,  or  reli- 
gion. Do  you  currently  belong,  or  have  you  belonged,  to 
any  organization  which  discriminates  --  through  either 
formal  membership  requirements  or  the  practical  implemen- 
tation of  membership  policies?  If  so,  list,  with  dates 
of  membership.  What  you  have  done  to  try  to  change  these 
policies? 

No. 
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Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the  circum- 
stances which  led  to  your  nomination  and  interviews  in 
which  you  participated) . 

There  is  no  selection  commission  in  my  jurisdiction 
to  recommend  candidates  for  nomination  to  the  United 
States  Court  of  Appeals.  My  involvement  in  the 
judicial  selection  process  began  when  one  of  my 
former  law  school  teachers,  Guido  Calebresi,  who  is 
now  a  United  States  Court  of  Appeals  Judge  for  the 
Second  Circuit  recommended  that  I  submit  my  name  for 
consideration.  Judge  Calebresi  subsequently 
communicated  his  recommendation  of  me  to  the  White 
House.  After  deciding  to  proceed  with  the  judicial 
selection  process,  I  thereafter  obtained  a  number  of 
recommendations  from  federal  judges  and  others 
familiar  with  my  legal  work  who  wrote  on  my  behalf 
to  the  White  House  and  the  U.S.  Justice  Department 
in  support  of  my  proposed  nomination.  Subsequently, 
I  was  interviewed  about  my  qualifications  for  the 
proposed  nomination  by  a  representative  of  the 
American  Bar  Association.  I  have  been  interviewed 
by  the  FBI  as  a  part  of  the  FBI's  investigation  of 
my  background.  I  was  also  interviewed  by 
individuals  from  the  White  House  Counsel's  office 
and  the  Department  of  Justice. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully? 

No. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  cases  of 
individuals; 
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c.  A  tendency  by  the  judiciary  to  impose  broad,  affir- 
mative duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  juris- 
dictional requirements  such  as  standing  and  ripe- 
ness; and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

I  believe  it  is  the  responsibility  of  the 
legislative  branch  of  government  to  determine 
governmental  policy,  and  it  is  primarily  the 
task  of  the  courts  to  interpret  the  legislative 
intent  in  conformity  with  the  statutory 
framework  as  established  by  legislators.  In 
general,  it  is  not  necessary  for  the  courts  to 
issue  broad  pronouncements  that  are  not  dic- 
tated or  required  by  the  issues  and  facts 
framed  by  the  specific  matters  before  the 
court.  The  U.S.  Court  of  Appeals  is  bound  by 
the  rulings  of  the  United  States  Supreme  Court, 
and  where  the  Supreme  Court  has  not  spoken  on  a 
matter,  in  most  instances,  some  guidance  has 
been  provided  by  either  the  legislature,  or 
other  courts. 


43-594  97  -  1 1 
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I.   BIOGRAPHICAL   INFORMATION   (PUBLIC) 

1.  Full  name:         Arthur  Joseph  Gajarsa 

2.  Address: 

Residence:     9408  Firethorn  Court 

Potomac,  Maryland  20854 

0££lce:        Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 
1300-19th  Street,  N.W. ,  Suite  400 
Washington,  D.C.   20036 

3.  Date  and  Place  of  Birth: 

Birth  Date:   March  1,  1941 

Place  of  Birth:   Norcia  (Prov.  Perugia)  Italy 

4.  Marital  Status:  (include  maiden  name  o£  wife,  or 
husband's  name).   List  spouse's  occupation,  employer's 
name  and  business  address (es). 

Married  To:   Melanie  Elena  Martinelli  Gajarsa 

Occupation:   Homemalcer/ Former  High  School  Teacher 

5.  Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

a)  Rensselaer  Polytechnic  Institute 

Troy,  New  Yorlc 

Attended  from  September  1958  to  June  1962 

Awarded  BSEE  Degree  -  1962 

b)  Catholic  University  of  America 

Washington,  D.C. 

Attended  part  time  from  September  1962  to  June  1964 
Attended  part  time  from  September  1967  to  June  1968 
Completed  course  work  for  Ph.D.  in  Economics 

did  not  complete  thesis  - 
Awarded  an  MA  Degree,  Economics,  1968 

c )  Georgetown  University  Law  Center 

Washington,  D.C. 

Attended  from  September  1964  to  June  1967 

Awarded  JD  Degree  -  1967 
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Section  I 
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Page  2 


Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you 
were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

a  )    Employment  Record : 


U.S.  Commerce  Department/U. S.  Patent  Office 

Patent  Examiner  1962-1963 
U.S.  Department  of  Defense/U.S.  AF  (JALE) 

-  Patent  Advisor  1963-1964 
Cushman,  Darby  &  Cushman  -  Patent  Advisor  1964-1967 
U.S.  Federal  District  Court,  D.C. 

-  Law  Clerk  to  Hon.  Joseph  C.  McGarraghy  1967-1968 
Aetna  Life  &  Casualty  Company 

-  Attorney,  Office  of  General  Counsel  1968-1969 
U.S.  Department  of  Interior/Bureau  of 

Indian  Affairs  -  Special  Counsel  and  Assistant 

to  Commissioner  of  Indian  Affairs  1969-1971 

Duncan  &  Brown  -  Associate  1971-1972 

Gajarsa,  Lisa  &  Sterenbuch  -  Partner  1972-1978 

Gajarsa,  Liss  &  Conroy  -  Partner  1978-1980 

Wender,  Murase  &  White  -  Partner  1980-1986 
Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 

-  Officer/Partner  1987-present 

b)    Non-Profit   Organizations 

Zeta  Psi  Educational  Foundation,  Board  of  Trustees; 

1968-1971 
Rensselaer  Neuman  Foundation,  Board  of  Trustees, 

1973-Present 
American  University  of  Rome  Board  of  Trustees,  1978-1984 
Rensselaer  Council,  1989-1993 
The  Institute  for  Contemporary  Culture,  Board  of 

Trustees,  1986-1995 
Outward  Bound,  U.S.A.,  Board  of  Trustees,  1987-Present 
Foundation  for  Iiiproving  Understanding  of  the 

Arts,  Board  of  Trustees,  1982-Present 
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Page  3 

Non-ProfIt  Organizations  (continued) 

The  National  Italian  American  Foundation 

Board  of  Directors,  1976-Present 

General  Counsel,  1976-1989 

President,  1989-1992 

Vice  Chairman,  1993-1996 
The  Institute  for  Mediterranean  Democratic 

Strategies,  Board  of  Trustees,  1993-1995 
John  Carroll  Society,  Board  of  Governors,  1992-Present 
Rensselaer  Polytechnic  Institute,  Board  of 

Trustees,  1994-Present 
Georgetown  University  Board  of  Regents,  1995-Present 

I  have  served  or  currently  serve  on  the  Board  of 
Directors  and/or  as  an  officer  of  the  following 
companies : 

American  Safety  Razor  Company  1978-1989 

The  Schrafft  Candy  Company  1981-1984 

The  Hewitt  Soap  Company  1980-1989 

The  Duveen  Soap  Company  1982-1985 

I-Point  Technologies  Limited  1981-1984 

Eyring  Corporation  1992-Present 

International  Strategies,  Limited  1993-1995 

Phidia  U.S.A. ,  Limited  1992-1994 

Abbazia,  U.S.A.,  Limited  1994-1995 

Vendramin  Limited  Inc.  1992-1995 

GASPA  Management  Limited  (partner  1995-1996 

in  investment  partnership 

originally  established  to  purchase 

a  hotel,  no  longer  in  existence) 

7.  Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  eind  type  of  discharge  received. 

No 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  society  memberships  that  you  believe  would  be  of 
interest  to  the  Committee. 

Bausch  &  Lomb  Medal  for  Scientific  Scholarship,  1958 
Benjamin  Fran)clin  Award  for  Scholarship,  1958 
John  F.  Kennedy  Americein  Heritage  Award,  1974 
Rensselaer  Polytechnic  Institute  -  Sun  and 

Balcince  Medal,  1990 
Gigi  Fieri  Award  -  Camp  Hale  Association, 

Boston,  Massachusetts   1992 
Rensselaer  Key  Alumni  Award,  1992 
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BIOGRAPHICAL   INFORMATION   (PUBLIC) 

Section  I 

Arthur  Joseph  Gajarsa 

Page  4 


Honors  and  Awards:    (continued) 

Georgetown  University  Law  Center  125th 

Anniversary  Medal,  1995 
Order  of  Commendatore  granted  by  the  Republic  of 

Italy  -  1995 
Rensselaer  Alumni  Association  Fellows  Award  -  1996 


Bar  Associations:   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

a.  Federal  Bar  Association 

b.  American  Bar  Association 

(i)  Administrative  Law  Section 

(ii)  Business  Law  Section 

(iii)  Litigation  Section 

(iv)  Antitrust  Section 

c.  American  Judicature  Association 

d.  Federal  Circuit  Bar  Association 

e.  District  of  Columbia  Bar  Association 


10.   Other  Memberships:   List  all  organizations  to  which 

you  belong  that  are  active  in  lobbying  before  public    j^ 
bodies.   Please  list  all  other  organizations  to  which 
you  belong. 

Lobbying  Organizations: 

I  do  not  belong  to  any  organization  which  lobbies 
public  bodies,  except  the  AARP. 

Other  Organizations: 

None 
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11. 


12, 


Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if  any 
such  memberships  lapsed.   Please  explain  the  reason  for  any  lapse 
of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

a)  U.S.  Patent  and  Trademark  Office  -  1963  Registered 
Patent  Agent  subsequently  registered  as  an  Attorney 

b)  District  of  Columbia  Bar  -  1968 

c)  Connecticut  State  Bar  -  1969 

d)  U.S.  District  Court  for  the  District  of  Columbia  - 

1968 

e)  U.S.  District  Court  for  the  Northern  District  of 
New  York  -  1980 


f) 


U.S.  Supreme  Court  -  1971 


g)    U.S.  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  -  1968 

h)    U.S.  Court  of  Appeals  for  the  Ninth  Circuit  - 

1974 

i)    U.S.  Court  of  Appeals  for  the  Federal  Circuit  - 

1974 

j)    Superior  Court  for  the  District  of  Columbia  -  1972 

k)    Court  of  Appeals  for  the  District  of  Columbia  -  1972 

Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  c±)Out  the  speech,  and  they  are  readily 
availcible  to  you,  please  supply  them. 

Master's  Thesis  on  Antitrust  -  Catholic  University 

of  America  published  in  1967 
Speech  on  Constitutional  Law  November  1994  at  Rensselaer 
Polytechnic  Institute  (Notes  only)  enclosed  herewith 
Contribution  of  Roman  Law  to  American  Civil  Procedure, 
2  NIABA  L.J.  11  (1992) 
Editorial  Page  articles: 
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•  Gajarsa,  Arthur,  "Narrow  View  of  Italian-Americans. " 

Opinion  Letter,  The  Record,    Northern  New  Jersey, 
Feb.  21,  1994. 

•  Gajarsa,  Arthur,  "It's  Just  A  Bunch  of  Paiscms  at  the 

Club. "  Editorial,  St.  Petersburg  Times,    Feb.  25, 
1994. 

•  Gajarsa,  Arthur,  "Italian-Americans  Just  Want 

Respect. "  Philadelphia   Inquirer,    OP/ED, 
March  15,  1993. 

•  Gajarsa,  Arthur,  "Tribune's  Trafficante  Report 

Enraged  Italian-Americans  All  The  Way  to  D.C. . " 
Tampa   Tribune,    Commentary,  September  26,  1993. 

•  Gajarsa,  Arthur,  "Discrimination  Is  No  Joke. " 

The  Washington  Post,    OP/ED,  December  11,  1993. 

13.  Health:   What  is  the  present  state  of  your  health? 
List  the  date  of  your  last  physical  examination. 

a)  Health:    Excellent. 

b)  Date  of  last  Physical  Exam:   January  19,  1996 

14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected 
or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court . 

None 

15.  Citations:   If  you  are  or  have  been  a  judge,  provide: 

a)  citations  for  the  ten  most  significant  opinions  you 
have  written; 

b)  a  short  summary  of  and  citations  for  all  appellate 
opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural 
rulings;  and 

c)  constitutional  issues,  together  with  the  citation 
to  appellate  court  rulings  on  such  opinions.   If 
any  of  the  opinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

Not  applicable 
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16.  Public  Offlcet   State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State  any 
unsuccessful  candidacies  for  elective  public  office. 

Not  applicable 

17.  Legal  Career: 

a.   Describe  chronologically  your  law  practice 
and  experience  a£ter  graduation  from  law 
school   including: 

1 .   whether  you  served  as  cleric  to  a  judge, 
and  if  so,  the  niune  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk: 

Law  clerk  to  Honorable  Joseph  C.  McGarraghy 
U.S.  District  Court  for  the  District  of 
Columbia  from  August  1967  to  September  1968. 

2  .   whether  you  practiced  alone,  and  if  so,  the 

addresses  and  dates; 

Not  applicable 

3  .   the  dates,  names  and  addresses  of  law  firms 

or  offices,   companies  or  governmental 
agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

a)  October  1968  -  September  1969 

Aetna  Life  and  Casualty  Comoanv.  Inc. 

Attorney  in  General  Counsel's  Office 

151  Farmington  Avenue,  Hartford,  CT   06101 

b)  October  1969  -  October  1971 
Department  of  Interior 

Special  Counsel  and  Assistant  to  the 
Commissioner  of  Indian  Affairs 
1951  Constitution  Avenue,  N.W. 
Washington,  D.C.  20240 

c)  November  1971  -  July  1972 
Duncan  &  Brown.  Associate 
1700  Pennsylvania  Avenue,  N.W. 
Washington,  DC  20006 
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Firm  is  no  longer  in  existence.   The  firm  is  now: 

Duncan,  Weinberg,  Miller  &  Pembroke,  P.C. 
1615  M  Street,  N.W. ,  Suite  800 
Washington,  D.C.   20036-3203 

d)  August  1972  -  August  1978 
Gaiarsa.  Liss  &  Sterenbuch.  Partner 

August  1978  to  July  1978,  from  August  1978  to 

July  1980,  it  was  known  as 

Gaiarsa.  Liss  &  Conrov 

1019  19th  Street,  N.W. ,  Washington,  D.C.   20036 

Firm  is  no  longer  in  existence. 

e)  August  1980  -  December  1986 
Merged  my  practice  with 

Wender.  Murase  &  White.  Managing  Partner 

1120  20th  Street,  N.W. ,  Washington,  D.C.  20036 

The  firm  is  now: 
Marks  &  Murase 
2001  L  Street,  N.W. 
Washington,  D.C.   20036 

f)  January  1987  to  Present 

Joseph.  Gaiarsa.  McDermott  &  Reiner.  P.C. 
Officer/Senior  Partner 
1300-19th  Street,  N.W.,  Suite  400 
Washington,  D.C.   20036 

g)  Prior  to  my  graduation  from  law  school,  I  was 
employed  in  various  positions  as  a  Patent 
Examiner  and  Patent  Advisor.   The  time  periods 
and  locations  are  as  follows: 

1.  June  1962  -  October  1963: 

U.S.  Patent  and  Trademark  Office 
Patent  Examiner 

2.  October  1963  -  September  1964 

U.S.  Department  of  Defense.  USAF  JALE  - 
Patent  Advisor 

3.  September  1964  -  June  1967 

Cushman.  Darbv  &  Cushman.  Patent  Advisor 
1000  New  York  Avenue,  N.W. 
8th  Floor,  East  Tower 
Washington,  D.C.  20005 
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b .    1 .   What  has  been  the  general  character  of 
your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
changed  over  the  years? 

When  I  finished  my  clerkship  with  the  Honore±)le  Joseph 
C.  McGarraghy  at  the  Federal  District  Court  here  in 
Washington,  D.C.,  I  took  a  position  in  the  Office  of  General 
Counsel  with  the  Aetna  Life  &  Casualty  Company  ("Aetna")  in 
Hartford,  Connecticut.   I  stayed  with  Aetna  from  October  1968 
to  September  1969,  working  on  various  corporate  acquisitions 
and  the  related  antitrust  issues.   In  October  1969,  I  was 
appointed  as  Special  Counsel  to  the  Commissioner  of  Indian 
Affairs  and  then  spent  approximately  two  years  at  the 
Department  of  Interior,  working  on  a  variety  of  legal  and 
policy  issues  relating  to  Native  American  Tribes. 

I  left  the  Interior  Department  in  November  of  1971,  and 
entered  private  practice  as  a  senior  associate  with  Duncan  & 
Brown,  where  I  practiced  environmental,  commercial.  Native 
American  and  corporate  law.   I  left  Duncan  &  Brown  in 
September  1972,  to  form  a  partnership  with  Morris  Liss.   From 
1972  to  1977,  my  practice  flourished  in  various  areas, 
including  securities.  Native  American  and  general  corporate 
law.   During  this  time,  our  practice  expanded  to  cover 
litigation  before  the  U.S.  Court  of  Claims,  intellectual 
property  and  international  trade.   I  was  involved  with  a 
number  of  intellectual  property  litigated  matters.   I 
continued  to  represent  Native  American  Tribes  adding 
additional  tribes  to  my  client  list.   This  portion  of  my 
practice  exposed  me  to  different  areas  of  the  law,  including 
civil  rights,  tax  and  non-profit  issues.   On  their  behalf,  I 
actively  litigated  before  the  Indian  Claims  Commission,  the 
Federal  district  courts,  the  Federal  Energy  Regulatory 
Commission  ("FERC")  and  various  state  trial  and  appellate 
courts.    In  the  securities  area,  I  represented  several 
investment  banking  firms  with  whom  I  continue  to  have  a 
standing  relationship. 

In  1977,  the  corporate  side  of  my  practice  blossomed, 
with  the  addition  to  the  client  list  of  the  American  Safety 
Razor  Company.   The  American  Safety  Razor  Company  was  a 
division  of  Phillip  Morris  which  had  been  targeted  to  be 
closed  despite  the  fact  it  was  the  largest  employer  in  the 
Shennandoah  Valley  in  Virginia.   I  was  contacted  by  the 
president  of  the  division  to  assist  him  and  his  management 
team  in  structuring  a  "bootstrap  financing"  for  a  management 
takeover  of  the  company.   I  assisted  the  management  team  in 
legally  structuring  the  acquisition  and  the  fincincing.   In 
September  of  1977,  we  were  able  to  close  the  acquisition  and 
preserve  approximately  700  jobs. 
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In  August  1980,  I  merged  my  practice  with  a  New  York 
based  firm  called  Wender,  Murase  and  White.   I  brought  to  the 
firm  my  client  group  consisting  of  several  Native  Americcin 
Indian  Tribes,  my  corporate  and  securities  practice,  and  a 
developing  international  practice  consisting  of  several 
corporate  clients  and  individuals  from  Italy.   The  American 
Safety  Razor  Company  became  my  principal  and  most  diverse 
corporate  client.   I  was  their  corporate  counsel  handling  a 
wide  range  of  legal  issues  including  litigation,  workmen's 
compensation  claims,  tax,  intellectual  property, 
international  licensing  and  distribution,  and  all  of  their 
acquisitions  and  mergers.   In  my  capacity  as  their  general 
counsel,  I  had  direct  supervisory  and  review  authority  over 
all  of  their  intellectual  property  matters,  including  all  of 
the  litigation  on  patent  infringements,  trademark 
infringement  and  trade  dress. 

From  1980  to  1986  my  law  practice  continued  to  expand. 
I  was  successful  in  winning  two  cases  on  behalf  of  the  San 
Pasqual  Band,  including  a  case  before  the  U.S.  Supreme  Court. 
I  also  developed  expertise  in  structuring  international 
distribution  arrcingements  for  sales  of  U.S.  manufactured 
products  to  foreign  countries  and  in  representing  some 
foreign  companies  and  individuals  seeking  to  invest  in  the 
United  States. 

I  joined  my  present  firm  in  January  of  1987.   In  1988,  I 
was  retained  by  a  major  Italian  defense  contractor  and, 
through  them,  continued  to  expand  the  international  side  of 
my  practice.   Although  my  litigation  practice  continued  at 
approximately  the  same  pace,  it  took  on  a  different  hue.   I 
developed  expertise  before  the  U.S.  Small  Business 
Administration  in  dealing  with  Minority  Enterprise  Small 
Business  Investment  Companies,  ("MESBICs),  which  are 
companies  specifically  established  to  finance  minority 
businesses.   This  led  to  the  representation  of  other  MESBIC 
clients.   Today,  we  represent  well  over  fifteen  (15)  MESBICs 
in  various  aspects  of  their  relationship  with  the  SBA. 


2  .   Describe  your  typical  former  clients, 

and  mention  the  areas,  i£  any,  in  which 
you  have  specialized. 

As  evidenced  by  the  above  description,  my  client  base  is 
diverse.   The  first  category  of  clients  which  I  have 
represented  over  the  years  include  Native  American  Tribes. 
These  include  tribes  across  the  country,  ranging  from  the 
Cayuga  Nation  of  New  York  State  to  the  San  Pasqual  Band  of 
Mission  Indians  in  Southern  California.   I  have  represented 
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them  in  a  wide  spectrvun  of  legal  matters,  from  land  claims 
and  water  rights  to  civil  rights  issues.   As  part  of  my 
representation  of  the  St.  Regis  Mohawk  Tribe,  with  whom  I 
worked  from  1971  to  1981  as  their  general  counsel,  I  helped 
establish  several  non-profit  corporations  as  well  as  the 
Tribal  Housing  Authority.   Litigation  undertaken  on  behalf  of 
the  tribes  is  detailed  in  the  subsequent  response. 

My  second  category  of  clients  include  corporate  clients, 
ranging  in  size  from  small  start-up  operations  to  large 
established  companies  such  as  American  Safety  Razor  Company, 
Alenia,  a  major  international  defense  company  from  Italy,  and 
Anheuser-Busch.   For  these  clients,  my  representation  covered 
diverse  issues  of  corporate  law,  including  mergers  and 
acquisitions,  general  advice  to  the  Board  of  Directors  and  its 
officers  and  other  matters  involving  tax,  securities, 
intellectual  property,  arbitrations,  and  international  trade 
issues.   Also  included  in  this  corporate  group  would  be  Small 
Business  Investment  Companies  (MESBICs) ,  which  are  corporations 
licensed  by  the  U.S.  Small  Business  Administration  to  provide 
financing  to  minority  business  enterprises. 

A  third  category  of  typical  clients  would  be  the  individuals 
whom  I  have  represented  over  the  years,  including  some  Italian 
citizens.   I  primarily  advised  them  on  tax  matters  and 
investments. 

In  sum,  the  areas  in  which  I  have  specialized  include: 
Native  American  law,  corporate  law,  international  trade  and 
intellectual  property  law. 

c  .   1 .   Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   I£  the 
fre<iuency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates. 

During  the  period  from  1971  to  1991,  my 
appearances  in  court  were  frequent .   On  the 
average,  I  was  in  court  at  least  twice  a 
month.   As  indicated,  I  tried  a  significant 
niimber  of  cases  during  my  first  twenty  years 
of  practice,  a  number  that  has  declined 
somewhat  in  the  last  few  years  as  a  result  of 
my  practice  moving  towards  a  more  advisory 
role  for  my  clients. 
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2.  What  percentage  o£  these  appearances  was  in: 

(a)  federal  courts;  75% 

(b)  state  courts  of  record;   15% 

(c)  other  courts.   10% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil;    100% 

(b)  criminal.   0% 

4  .    State  the  number  o£  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,   indicating  whether  you  were  sole 
counsel,   chief  counsel,   or  associate  counsel. 

Six  as  chief  counsel,  four  as  associate  counsel. 

5.    What  percentage  of  these  trials  was: 

(a)  jury;   0% 

(b)  non-jury.   100% 

18.   Litigation:   Describe  the  ten  most  significant 

litigated  matters  which  you  personally  handled.   Give 
the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.   Give  a  capsule 
suinmary  of  the  substance  of  each  case.   Identify  the 
party  or  parties  whom  you  represented;  describe  in 
detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.   Also 
state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  covinsel  for 
each  of  the  other  parties. 
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The  San  Pasaual  Band  of  MiBsion  Indians,  et  al. 
V.  Escondido.  et  al. 

(i)   Before  the  Federal  Energy  Regulatory  Commission 
(nee  FPC) 

Project  176  -  Docket  No.  E-7562 
Project  599  -  Docket  No.  E-7655 

(ii)  Opinion  of  FERC  appealed  to  9th  Circuit  Court  of  Appeals 
Nos.  79-7625,  80-7012,  80-7110  -  decision  reported  at 
692  F.2d  1223  (9th  Cir.  1982),  rehearing  en  banc  denied. 
701  F.2d  826  (9th  Cir.  1983) 

(iii)  Petition  for  Certiorari  granted  by  U.S.  Supreme 
Court,  No.  82-2056  -  decision  reported  at 
466  U.S.  765  (1984) 

a)  Date  o£  Representation:   Sixteen  (16)  week 
hearing,  beginning  in  August  1973  and  continuing 
into  1974  before  FERC;  Court  of  Appeals  1980; 
U.S.  Supreme  Court  1982-84 

b)  Name  of  Court/ Judge: 

FERC  hearing  before  Administrative  Law  Judge 
William  Ellis 

U.S.  Court  of  Appeals  for  the  Ninth  Circuit 
before  Anderson,  Ferguson  and  Nelson 

U.S.  Supreme  Court  1983  before  Chief  Justice 
Burger,  Brennan,  White,  Marshall,  Blackmun,  Powell, 
Rehnquist,  Stevens  and  0' Conner 

c)  Attorneys: 

Arthur  J.  Gajarsa,  Esq.  Counsel  for  San 

Joseph,  Gajarsa,  McDermott  &        Pasqual  Band  of 
Reiner,  P.C.  Mission  Indians 

1300-19th  Street,  N.W. ,  Suite  400 
Washington,  D.C.   20036 
(202)  331-1955 


325 


BIOGRAPHICAL   INFORMATION   (PUBLIC) 

Section  I 

Arthur  Joseph  Gajarsa 

Page  14 


Robert  L.  Woods,  Staff  Counsel  for  Federal 

Counsel  (Retired)  Energy  Regulatory 

Solicitors  Office  Commission 

Federal  Energy  Regulatory 

Commission 
888  First  Street,  N.E. 
Washington,  D.C.   20426 
(202)   208-0909 

Now  At : 

13103  Duley  Station  Road 

Upper  Marlboro,  Maryland  20772 

(301)  627-2742  -  Home 

Reid  Peyton  Chambers,  Assoc.  Sol.    Counsel  for 
Office  of  the  Solicitor  Secretary  of  the 

U.S.  Department  of  the  Interior     Interior 
Washington,  D.C.   20240 
(202)  208-3401 

Now  At: 

Sonoslcy,  Chambers,  Sachse  &  Enderson 
1250  I  Street,  N.W.,  Suite  1000 
Washington,  D.C.   20005 
(202)   682-0240 

Charles  O'Connell,  Esq. 
Assistant  Solicitor 
Division  of  Indian  Affairs 
Department  of  the  Interior 
Washington,  D.C.   20240 

Now  At: 

Environment  &  Natural  Resources  Division 
Indian  Resources 

United  States  Department  of  Justice 
601  Pennsylvania  Avenue,  N.W.,  Room  6702 
Washington,  D.C.   20004 
(202)   305-0261 

Robert  S.  Pelcyger,  Esq.        Principal  Counsel  for 
Fredericlcs,  Pelcyger,  &  Hester   the  Rincon,  La  Jolla, 
Canyon  Center  eind  Pauma  Bands 

1881  9th  Street,  Suite  216 
Boulder,  Colorado  80302 
(303)  443-1683 
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Barbara  E.  Karshmer,  Esq.       Counsel  for  the 
Alexander  &  Karshmer  Pala  Band  of 

Suite  725  Mission  Indians 

2150  Shattuck  Avenue 
Berkeley,  California  94704 
(510)  841-5056 

Arlinda  Locklear,  Esq.         Local  Counsel  for 
P.O.  Box  605  Other  Bcinds 

Jefferson,  Maryland  21755 
(301)  473-5160 

Paul  Engstrand,  Esq.  Attorney  for  City  of 

Horton,  Knox,  Carter  &  Foote   Escondido 
402  West  Broadway,  Suite  2300 
San  Diego,  California  92101 
(619)  685-6437 

Kent  H.  Foster,  Esq.  Attorney  for  Vista 

Glenn,  Wright,  Jacobs         Irrigation  District 

&  Schell 
101  West  Broadway,  Suite  1300 
San  Diego,  California  92101-8214 
(619)  239-1211 

C.  Emerson  Duncan,  II  Local  attorney  for  the 

Duncan  t  Allen  City  of  Escondido  cind 

1575  Eye  Street,  NW,  Suite  300  Escondido  Mutual  Water 
Washington,  D.C.   20005  Company,  Vista 

(202)  289-8400  Irrigation  District 


d)   Description: 

The  hearing  before  Judge  Ellis  lasted  approximately  sixteen 
(16)  weeks,  with  fifty-three  (53)  days  of  testimony,  taking  place 
both  in  Washington,  D.C.  and  Escondido,  California.   In  addition 
to  over  1,000  stipulations  of  fact  with  extensive  appendices, 
five  hundred  and  seventy  (570)  exhibits  were  introduced,  and  over 
eighty  (80)  witnesses  were  examined  and  cross-examined.   I 
participated  in  the  entire  hearing  examining  and  cross-examining 
at  least  sixty  (60)  of  the  witnesses.   The  San  Pasqual  Band  of 
Mission  Indians  ("SP")  was  one  of  five  Bands  in  the  San  Luis  Rey 
waterbed.   It,  along  with  the  other  Bands,  objected  to  the 
reissuance  of  a  hydroelectric  power  license  to  the  City  of 
Escondido  ("Escondido")  and  its  partner,  the  Vista  Irrigation 
District  ("Vista").   Our  basic  claim  was  that  the  water,  diverted 
through  a  diversion  canal  traversing  several  of  the  Reservations, 
belonged  to  the  Indicins  and  that  the  power  license  prevented  the 
Indieins  from  using  their  water.   The  Bands  filed  a  joint  petition 
to  block  the  reissuance  of  the  license  emd  to  initiate  their  own 
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application  to  obtain  a  non-power  license  under  the  Federal  Power 
Act.   This  was  the  first  non-power  application  ever  considered  by 
the  Federal  Power  Commission  ("FPC"),  as  well  as  the  first 
application  for  the  renewal  of  a  hydro  license  since  the  FPC  was 
established  in  1923.   Various  issues  also  had  to  be  briefed  cind 
presented  dealing  with  the  legal  authority  of  the  Secretary  of 
Interior  to  impose  conditions  on  power  licenses  for  the  benefit 
of  Federal  reservation  lands.   Another  issue  of  first  impression 
involved  the  extent  of  the  legal  authority  of  the  San  Pasqual 
governing  body  pursuant  to  Section  16  of  the  Indian 
Reorganization  Act  and  Section  8  of  the  Mission  Indian  Relief  Act 
of  1893. 

The  FPC  rejected  the  arguments  propounded  by  the  Bands. 
Appeals  were  filed  in  the  Court  of  Appeals  for  the  Ninth 
Circuit,  which,  on  November  2,  1982,  reversed  the  FPC  and 
remanded  the  matter.   692  F.2d  1223  (9th  Cir.  1982),  rehearing 
denied,  701  F.2d  826  (9th  Cir.  1983).   Agreeing  with  the  Bands, 
the  Ninth  Circuit  said  the  Secretary  of  Interior  had  the  right 
to  issue  restrictive  conditions  to  protect  all  of  the 
reservations,  including  those  reservations  which  were  not  within 
the  original  licensed  power  project  and  the  rights-of-way  across 
the  Indicin  Reservation,  and  that  those  conditions  needed  only  to 
be  approved  by  San  Pasqual  pursuant  to  the  Mission  Indian  Relief 
Act.   All  of  the  briefs  written  for  the  Ninth  Circuit  were  joint 
efforts  among  all  of  the  attorneys,  but  Mr.  Pelcyger  and  I  had 
the  major  responsibility. 

The  United  States  Supreme  Court  granted  a  petition  for 
certiorari  filed  by  Escondido  and  Vista.   464  U.S.  913  (1983) 
The  Court  heard  oral  argument  on  March  26,  1984,  and  in  a  9  to  0 
opinion,  split  the  legal  issues  and  remanded  the  case  to  the 
Ninth  Circuit  for  further  review  and  argument.   466  U.S.  765 
(1984) .   The  Court  held  that  the  Secretary  of  Interior  has 
plenary  authority  to  impose  conditions  on  federal  power  licenses 
to  protect  Federal  reservations,  and  ruled  that  those  conditions 
are  subject  only  to  judicial  review  in  Federal  court,  but  that 
any  rights-of-way  previously  granted  could  not  be  revolted 
unilaterally  by  Indian  tribes.   Mr.  Robert  Pelcyger  and  I  were 
jointly  responsible  for  researching  and  drafting  the  Supreme 
Court  brief . 
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The  Ninth  Circuit  further  remanded  to  FERC.   743  F.2d 
1321  (9th  Cir.  1984) .   On  subsequent  remand,  every  effort  was 
made  to  settle  the  case.   (See  discussion  of  related 
proceeding  before  Judge  Schwartz  in  the  U.S.  District  Court 
in  San  Diego  under  II  below) .   The  parties  have  negotiated 
and  reached  a  settlement  which  was  reflected  in  P.L.  100-675. 
Settlement  agreements  are  presently  being  drafted,  but  have 
not  been  finalized  since  the  issues  cannot  be  completely 
resolved  until  certain  conditions  are  satisfied  regarding  the 
delivery  of  additional  water  for  the  benefit  of  the  five 
Bands. 

II. 


Cavuaa  Nation  of  New  York 

vs.  New  York  State. 

9t  al. 

Cavuaa  Indian  Nation  of 

New  York  v.  Carev. 

89  F.R.D.  627  (NDNY,  1981) 

Cavuaa  Indian  Nation  of 

New  York  v.  Fox. 

544  F.Supp.  542  (NDNY,  1982) 

3  .   Cavuaa  Indian  Nation  of  New  York  by  Patterson  v. 

Cuomo.  565  F.Supp.  1297  (NDNY,  1983) 

4  .   Cavuaa  Indian  Nation  of  New  York  v.  Cuomo. 

667  F.Supp.  938  (NDNY,  1987) 

5  .   Cavuaa  Indian  Nation  of  New  York  v.  Cuomo. 

730  F.Supp.  485  (NDNY,  1990) 

6  .   Cavuaa  Indian  Nation  of  New  York  v.  Cuomo. 

758  F.Supp.  107  (NDNY,  1991) 

7  .   Cavuaa  Indian  Nation  of  New  York  v.  Cuomo. 

762  F.Supp.  30  (NDNY,  1991) 

8 .   Cavuaa  Indian  Nation  of  New  York  v.  Fox. 

771  F.Supp.  19  (NDNY,  1991) 

a)  Date  of  Representation:   Numerous  hearings  have 
been  held  before  the  court  from  1981  to  the  present. 

b)  Name  of  Court/ Judge  t 

U.S.  District  Court,  Northern  District  of  New  York 
Judge  Neil  P.  McCum 
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c)        Attorneys t 

For     Plaintiff     Cayuga     Tribe 

Arthur  J.    Gajarsa,    Esq. 

Joseph,    Gajarsa,    McDermott   &  Reiner,    P.C. 

1300-19th  Street,    N.W. ,    Suite   400 
Washington,    D.C.      20036 

(202)    331-1955 

* Judge  Kenneth  A.  Marra 

Circuit  Court 

Palm  Beach  Court  House 

205  N.  Dixie  Highway 

West  Palm  Beach,  Florida   33401 

(407)  355-2441 

♦Formerly  my  associate  who  assisted  me  in  this  case. 

For  Intervener  Seneca-Cayuga  Tribe  of  Oklahoma 

Glenn  M.  Feldman,  Esq. 

O'Connor,  Cavanagh,  Anderson,  Westover, 

Kilingsworth  &  Beshears 
Suite  1100 

One  East  Camelback  Road 
Phoenix,  Arizona  85012-1656 
(602)  263-2452 

For  Counties  and  Title  Companies 

Allan  van  Gestel,  Esq. 

Goodwin,  Procter  &  Hoar 

Exchange  Place 

Boston,  Massachusetts  02109-2881 

(617)   570-1330 

James  St.  Clair,  Esq.  (Mr.  St.  Clair  and 

William  Lee,  Esq.  his  firm  are  no 

Hale  &  IDorr  longer  counsel  .of 

60  State  Street  record  in  this  case) 

Boston,  Massachusetts  02114-1913 
(617)  526-5000 
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For  New  York  State 

David  B.  Roberts,  Asst.  Attorney  General 
Department  of  Law 
State  of  New  York 
The  Capitol 

Albany,  New  York   12224 
(518)  473-3299 

Robert  Batson,  Esq. 
Deputy  Director  and  Counsel 
State  of  New  York 
Office  of  Indian  Relations 
State  Capitol 
Albany,  New  York   12224 
(518)  474-5412 

For  several  private  defendants 

Michael  Gurarra,  Esq. 
Huber,  Lawrence  &  Abell 
605  Third  Avenue 
New  York,  New  York   10158 
(212)  682-6200 

Richard  K.  Hughes,  Esq. 
Hiscock  &  Barclay 
500  Financial  Plaza 
Syracuse.  New  York   13221-4878 
(315)  422-2131 

For  U.S.   Plaintiff-Intervenor 

Hank  Meshorer,  Special  Litigation  Counsel 
U.S.  Department  of  Justice 
Environment  &  Natural  Resources  Division 
601  Pennsylvania  Avenue,  N.W.,  Suite  110 
Washington,  D.C.   20004 
(202)  616-9646  or  616-9655 


d)    Description: 

The  Cayuga  Indian  Nation  of  New  York  (the  "Tribe")  retained 
me  to  analyze  the  possibility  of  recovering  their  original 
reservation  which  had  been  taken  by  the  State  of  New  York  in  two 
transactions,  the  first  in  1795  and  the  second  in  1807.   The 
original  Cayuga  Reservation  had  been  established  pursuant  to  a 
treaty  executed  by  the  Tribe  and  the  State  of  New  York  on 
February  27,  1789.   The  original  Cayuga  Indian  reservation 
consisted  of  approximately  64,000  acres  of  land  in  a  horseshoe 
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configuration  around  the  northern  end  of  Cayuga  Lake  in  New  York 
State.   In  1793,  the  Federal  government  recognized  the  Cayuga 
reservation  in  the  Treaty  of  Canandaigua.   However,  in  1795  and 
1807,  the  State  of  New  York  treatied  with  the  Tribe  and 
illegally  removed  the  Indians  from  their  reservation. 

In  1972,  the  Tribe  had  consulted  with  nximerous  lawyers  but 
could  find  no  one  to  represent  them,  since  the  law  was  not 
favorable  to  Indian  land  claims  generally  and  the  Tribe  had  no 
funds  to  pay  legal  fees.   I  agreed  to  represent  the  Tribe  on  a 
contingency  basis.   I  started  working  on  the  matter  and  reviewed 
original  historical  documents  in  the  New  York  State  Archives  in 
Albany,  New  York.   We  compiled  a  listing  of  all  the  property 
owners  within  the  boundaries  of  the  Reservation.   These  names 
were  computerized  for  the  purpose  of  filing  a  lis  pendens  after 
the  action  was  filed.   In  1977,  the  U.S.  Department  of  Interior 
("EXDI")  established  a  task  force  to  negotiate  a  settlement  of 
the  claim  after  we  had  made  a  presentation  of  our  legal  position 
to  the  Secretary  and  the  Solicitor  of  the  DOI .   The  task  force 
worked  for  three  years  and  developed  a  legislative  settlement 
which  was  eventually  rejected  by  the  U.S.  Congress  (H.R.  6631). 

I  was  instructed  by  the  Tribe  to  file  the  legal  action 
in  November  of  1980.   The  case  was  filed  in  the  United  States 
District  Court  for  the  Northern  District  of  New  York  and 
assigned  to  Judge  Neil  McCurn. 

On  various  partial  summary  judgment  motions  filed  by  the 
Tribe,  the  court  has  found  that  the  land  in  question  was 
taken  illegally  by  the  State  under  the  Non-Intercourse  Act  of 
1790  and  is  "Indian  Land."   In  March  of  1992,  the  United 
States  intervened  on  behalf  of  the  Tribes  as  the  Trustee,  in 
order  to  avoid  an  Eleventh  Amendment  defense  which  had  been 
created  by  the  U.S.  Supreme  Court  in  an  opinion  issued  in 
1991.   The  last  hearing  in  this  case  was  held  in  November  of 
1995.   The  Judge  has  indicated  a  desire  to  certify  the  case 
to  the  Second  Circuit  on  cin  interlocutory  basis,  but  has 
agreed  to  hold  that  action  in  abeyance  while  the  parties 
select  a  mediator  and  attempt  to  settle  the  case. 
Discussions  regarding  the  use  of  such  a  mediation  are 
ongoing . 
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III.      Baron  Long  et  al..  v.  U.S.A..  Before  the  Indian 
Claims  Commission  -  Docket  80-A;  38  Ind.  Cl .  Com.  347 
(June  8,  1976);  217  Ct .  Cl .  668  (June  22,  1978) 

a)  Date  of  Representation:   Hearings  held  in  1976,  1978 
and  1982 

b)  Name  of  Court /Judge: 

U.S.  Court  of  Claims 

Trial  Judge  Philip  R.  Miller 
Indian  Claims  Commissioners 

Jerome  K.  Kuykendall,  Chairman 
Margaret  H.  Pierce 
John  T.  Vance 
Brantley  Blue 
Richard  W.  Yarborough 

c)  Attorneys: 

For  San  Pasqual  Band  of  Mission  Indians 

Arthur  J.  Gajarsa,  Esq. 
Joseph,  Gajarsa,  McDermott  & 

Reiner,  P.C. 
1300-19th  Street,  N.W.,  Suite  400 
Washington,  D.C.   20036 
(202)  331-1955 

For  the  United  States  Government 

Carol  E.  Dinkins 

Assistant  Attorney  General 
Richard  J.  Beal,  Esq. 

Chief,  Indian  Claim  Section 
A.  Donald  Mileur,  Esq. 
Milton  Edward  Bander,  Esq. 
James  M.  Upton,  Esq. 
U.S.  Department  of  Justice 
521  12th  Street,  N.W,  Room  672 
Washington,  D.C.   20530 

F.  Henry  Habicht,  II 

Land  and  Natural  Resources  Division 

U.S.  Department  of  Justice 

P.O.  Box  7415 

Washington,  D.C.   20044 
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(See  current  addresses  below) 

I  could  not  find  the  present  address  of  all  the 
government  attorneys,  but  to  the  best  of  my  knowledge 
they  are  presently  at  the  following  addresses: 

A.  Donald  Mileur,  Esq. 

P.O.  Box  67 

Rush  Springs,    Oklahoma     73082 

(405)    476-3235 

Milton  Edward  Bander,  Esq. 
7580  Westlake  Terrace 
Bethesda,  Maryland  20817 
(202)  833-3204 

James  M.  Upton,  Esq. 

Environmental  and  Natural  Resources  Division 
General  Litigation  Section 
U.S.  Department  of  Justice 
8th  Floor,  Room  854 
601  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.   20004 
(202)   305-0482 

Carol  E.  Dinkins,  Esq. 
Vinson  &  Elkins,  L.L.P. 
2300  First  City  Tower 
1001  Fannin 

Houston,  Texas  77002-6760 
(713)   758-2222 

F.  Henry  Habicht,  II,  Esq. 
270  Pebble  Creek  Drive 
Tower  Lakes,  Illinois  60010 
1000  N.  Randall  Road 
Elgin,  Illinois 
(847)  487-9095   (Home) 

For  La  Jolla,  Pala,  Paxima  and  Rlncon  Band  of 
Mission  Indians 

Ronald  C.  Peterson,  Esq. 

Heller,  Ehrman,  White  &  McAuliffe 

601  South  Figueroa  Street 

Los  Angeles,  California   90017-5758 

(213)  689-0200 
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Douglas  W.  Beck,  Esq. 

Tuttle  &  Taylor 

355  South  Grand  Avenue 

Los  Angeles,  California   90017-3101 

(213)  683-0600 

Predecessor  Attorney  for  San  Pasqual  Band  of 
Mission  Indians  -  Represented  Band  until  1972 

Gary  D.  Weatherford,  Esq. 
Weatherford  &  Taaffe 
One  Market  Plaza 
Steuart  Tower  -  16th  Floor 
San  Francisco,  CA  94105 
(415)  357-1940 


d)    Description: 

This  case  involved  claims  against  the  Federal  government 
for  loss  of  water  rights  by  the  San  Pasqual  Band.   The  original 
petition  was  filed  by  other  attorneys  in  1951  pursuant  to  the 
Indian  Claim  Act  of  1946  before  the  Indian  Claims  Commission 
("ICC").   All  of  the  Mission  Indian  Bands  of  Southern 
California  that  were  parties  to  that  claim  filed  for  loss  of 
lands,  water  and  mineral  rights  and  an  accounting  of  trust 
funds.   The  land  claim  portion  of  the  case  was  settled  in  1964, 
but  the  water  rights  cases  were  not  settled  and  remained 
dormant  because  the  attorneys  representing  the  Bands  failed  to 
pursue  the  remaining  claims.   Mr.  Gary  D.  Weatherford,  an 
attorney  in  San  Diego,  California,  was  asked  by  the  San  Pasqual 
Band  to  review  the  status  of  their  claim  in  1969.   However,  due 
to  a  physical  ailment,  he  transferred  the  case  to  me  in  1972 
with  the  approval  of  the  Band.   Shortly  after  I  assumed 
responsibility  for  this  case,  the  ICC  was  eliminated  and  the 
matter  was  transferred  to  the  U.S.  Court  of  Claims.   I  pursued 
the  matter,  met  with  the  Band  and  recruited  new  expert 
witnesses  for  hydrological  and  cinthropo logical  testimony.   I 
also  developed  the  economic  einalysis  upon  which  the  damages 
could  be  calculated.   All  of  this  evidence  was  presented  to  the 
Honorable  Phillip  Miller,  Chief  Trial  Judge  of  the  Court  of 
Claims . 

Upon  completion  of  the  testimony,  at  the  urging  of  the 
judge,  the  U.S.  government  agreed  to  settle  by  paying  the 
Band  $1,725  million,  which  represented  92%  of  the  total 
provable  damages.   Judgment  was  entered  and  the  settlement 
paid  to  the  Band  on  November  21,  1983. 
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IV.  In  re  Matter  of  Complaint  of  St.  Regis  Mohawk 

Chiefs  for  Removal  of  Intruders  Upon  Tribal  Lands 

appeal  sub  nom  Grooan  v.  Cook,  et  al..  48  AD2d 
713,  367  NYS  2d  329  (1975) 

a)  Date  of  Representation:   Started  on  November  23, 
1973  and  continued  in  December,  1973  (bench  trial  for 
six  (6)  days) 

b)  Name  of  Court/Judge:   State  of  New  York  County 

Court  -  Franklin  County  Before 
Judge  Ellsworth  N.  Lawrence 

c)  Attorneys: 

For  St.  Regis  Mohawk  Tribe 

Arthur  J.  Gajarsa,  Esq. 

Joseph,  Gajarsa,  McDermott  t  Reiner,  P.C. 

1300-19th  Street,  N.W..  Suite  400 

Washington,  D.C.   20036 

(202)  331-1955 

District  Attorney  for  Franklin  County 

Owen  D.  Grogan,  Esq. 
62  West  Main  Street 
Malone,  New  York   12953 
(518)  483-4480 

For  Individuals 

Robert  T.  Coulter  (Trial  Covinsel) 
(Address  Presently  Unknown) 

Thomas  N.  Tureen,  Esq.  (Appellate  Counsel) 
Tureen  &  Sample 
One  Monument  Way 
Portland,  Maine   04101 
(207)  773-7166 

d)  Description: 

On  behalf  of  the  St.  Regis  Tribal  Council,  I  initiated  an 
action  to  remove  certain  individuals  from  the  St.  Regis 
Reservation.   This  was  a  treaty  construction  case  implicating 
questions  of  state  law,  in  which  the  gravamen  of  the  complaint 
filed  by  the  Council  was  that  the  individuals  residing  on  the 
reservation  were  not  enrolled  members  of  the  Tribe.   Historical 
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and  genealogical  evidence  by  expert  witnesses  had  to  be  developed 
and  submitted.   After  a  six  (6)  day  bench  trial  before  Judge 
Ellsworth  N.  Lawrence,  an  eviction  notice  was  issued  for  their 
removal.   The  individuals  appealed  to  the  Third  Department  of  the 
New  York  Court  of  Appeals.   After  briefing  and  oral  argument,  the 
order  was  reversed  by  the  Court  of  Appeals  and  remanded  for 
further  proceedings.   The  case  was  settled  thereafter. 

V.    Barnes  et  al.  v«  White,  et  al.  - 

494  F.  Supp.  194  (1980) 

a)  Date  of  Trial:   May  13,  1980 

b)  Name  of  Court/Judge:   Judge  Neil  McCurn 

U.S.  District  Court  for  the  Northern  District  of 
New  York 

c)  Attorneys: 

For  Defendant  Tribal  Council 

Arthur  J.  Gajarsa,  Esq. 

Joseph,  Gajarsa,  McDermott  &  Reiner,  P.O. 
1300-19th  Street,  N.W. ,  Suite  400 
Washington,  D.C.   20036 
(202)  331-1955 

Carl  W.  Engstrom,  Esq. 
James  M.  Reilly,  Esq. 
Herzog,  Engstrom,  Burke, 

Koplovitz  &  Cavalier 
99  Pine  Street 

Albany,  New  York   12207-2776 
(518)  465-7581 

For  Plaintiff 

J.  Byron  O'Connell,  Esq. 
O'Connell,  Wolfe  &  O'Connell 
Ten  Healey  Avenue 
Plattsburgh,  New  York  12901 
(518)  561-1440 


d)    Description: 

The  action  was  brought  by  certain  members  of  the  St . 
Regis  Mohawk  Tribe  who  sought  to  remove  the  Chiefs  from  their 
elected  positions.   They  filed  an  action  seeking  injunctive 
and  monetary  relief  pursuant  to  the  Indian  Civil  Rights  Act 
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25  use  1302  and  42  USC  1983.   The  plaintiffs  alleged  that  the 
Chiefs  had  violated  their  constitutional  rights  to  freedom  of 
speech,  assembly  and  privacy  and  requested  injunction  relief 
as  well  as  compensatory  damages.   The  plaintiffs  grounded 
their  argument  on  the  fact  that  the  Tribal  Council  was  a  New 
York  State  authorized  body  and  therefore,  their  actions  were 
"state  action"  subject  to  the  civil  rights  laws.   I  filed  a 
motion  to  dismiss  for  lack  of  jurisdiction  and  for  failure  to 
state  a  cause  of  action.   After  oral  argument,  the  Court 
agreed  that  there  was  insufficient  nexus  between  the  State  of 
New  York  and  the  Tribal  governmental  and  dismissed  the  action 
for  failure  to  state  a  claim. 

VI.  In  re:    Information  Resources  Corporation 

126  N.J.  Super.  42,  312  A. 2d  671  (1973) 

a)  Date  of  Appeal:   February  13,  1973 
Date  of  Trial:    May  5,  1972 

b)  N2une  of  Court/ Judge: 

Judges  Goldman,  Fritz  and  Lynch 

New  Jersey  Supreme  Court,  ^^pellate  Division 

c)  Attorneys: 

For  IRC : 

Arthur  J.  Gajarsa,  Esq. 

Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 

1300-19th  Street,  N.W.,  Suite  400 

Washington,  D.C.   20036 

(202)  331-1955 

Local  counsel: 

John  G.  Gilfillam,  III,  Esq. 

Carella,  Byrne,  Bain,  Gilfillein,  Cecchi 

Stewart  &  Olstein 
Six  Becker  Farm  Road 
Roseland,  New  Jersey  07068-1739 
(201)  994-1700 

For  State: 

Thomas  H.  Sullivan 
Deputy  Attorney  General 
State  of  New  Jersey 
25  Market  Street 
Trenton,  New  Jersey  08625 
(609)  292-4925 
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(d)   Description: 

This  was  an  appeal  from  an  Order  of  Prohibition  issued 
by  the  Chief  of  the  Bureau  of  Securities  of  the  State  of  New 
Jersey  restricting  Information  Resources  Corporation  ("IRC") 
from  issuing  securities  for  an  alleged  violation  of  the  State 
Blue  Sky  Law.   The  basic  issue  in  this  case  was  whether  IRC 
could  continue  to  operate  and  finance  its  development  by  the 
issuance  of  securities  pursuant  to  a  private  placement 
exemption.   The  prohibition  order  was  issued  after  an 
evidentiary  hearing  on  May  5,  1972,  at  which  I  represented 
IRC.   I  then  briefed  and  argued  the  appeal  before  the  New 
Jersey  Supreme  Court,  Appellate  Division,  which  reversed  the 
Order  of  Prohibition.   The  reversal  allowed  IRC  to  merge  with 
another  company  and  to  market  its  products. 

Although  the  Court  of  Appeals  did  not  accept  my  argument 
that  the  concentration  of  powers  in  the  Bureau  of  Securities  -- 
inquisitional,  prosecutorial  and  judicial  --  violated  due 
process,  the  New  Jersey  legislature  subsequently  amended  the  law 
to  divide  this  authority  among  several  state  bureaus. 

VII.    Garrow  et  al.  v.  Ross.  78  A.D.2d  715,  432  N.Y.S.2d 
271  (1980) 

a)  Date  of  Representation:   October  9,  1980 

b)  Name  of  Court /Judge: 

Supreme  Court  of  New  York,  Appellate  Division, 
Third  Department 

Judges  Mahoney,  Sweeney,  Casey  and  Herlihy 

c)  Attorneys: 

For  Defendants 

Arthur  J.  Gajarsa,  Esq. 

Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 
1300-19th  Street,  N.W. ,  Suite  400 
Washington,  D.C.   20036 
(202)  331-1955 
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For  New  York  State  Industrial  Commission 


Iris  A.  Steel,  Esq. 
Assistant  Attorney  General 
Office  of  the  Attorney  General 
Albany,  New  York   12207 
(518)  431-0247 


d)    Descriptioni 

This  was  an  action  brought  by  the  New  York  State 
Industrial  Commission  to  deny  unemployment  benefits  to 
certain  individual  members  of  the  St.  Regis  Mohawk  Tribe, 
including  the  members  of  the  Tribal  Council.   The  Commission 
denied  the  benefits  because  the  individuals  were  receiving 
per  diem  payments  for  services  to  the  Tribe.   After  an 
administrative  hearing,  Mr.  Ross  issued  an  order  denying 
repayment  of  benefits  and  denying  further  payments.   I 
appealed  the  decision  on  behalf  of  the  Tribal  Council  to  the 
New  York  State  Court  of  Appeals,  Third  Appellate  Division, 
which  reversed  the  Commission's  order  and  reinstated  the 
benefits.   The  Appellate  Court  did  not  accept  my  basic 
argument  that  the  State  Industrial  Commissioner  had  no 
jurisdiction  over  Indian  reservations  due  to  their  unique 
federal  status  and  because  the  Tribal  Council  members  were 
cloaked  with  the  tribal  governmental  authority  while  acting 
in  their  official  capacity.   However,  the  court  decided  in 
favor  of  the  Tribe  based  on  a  narrow  ground  involving  the 
interpretation  of  the  statutory  term  "employment." 


VIII. 

1.  United  States  Small  Business  Administration.  Receiver 
Taroco  Capital  Corporation.  David  Ruev-Chvi  Chang. 

et  al..  Civil  Action  No.  94-863  (U.S.  Dist.  Ct.  for  the 
District  of  New  Jersey) 

2 .  United  States  Small  Business  Administration 
Southern  Orient  Capital  Corporation. 

Civil  Action  No.  H-95-4591  (U.S.  Dist.  Ct.  for  the 
Southern  District  of  Texas,  Houston  Division) 

3.  United  States  Small  Business  Administration 
Japanese  American  Capital  Corporation. 

Civil  Action  No.  95-5007  (U.S.  Dist.  Ct.  for  the 
District  of  New  Jersey) 
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a)  Date  of  Representation;    1991  to  present 

b)  Neune  of  Court /Judge: 

U.S.  District  Court  for  the  Southern  District  of 
Texas,  Houston  Division  -  Judge  Ewing  Werlein,  Jr. 
U.S.  District  Court  District  of  New  Jersey  - 
Judge  John  C.  Li f land  (Taroco) 
Judge  John  W.  Bissell  (Japanese) 

c)  Attorneys: 

For  Defendants 

Arthur  J.  Gajarsa,  Esq. 
Peter  J.  Wiernicki,  Esq. 

Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 
1300-19th  Street,  N.W. ,  Suite  400 
Washington,  D.C.  20036 
(202)  331-1955 

John  G.  Gilfillan,  III,  Esq. 

Carella,  Byrne,  Bain,  Gilfillan,  Cecchi 

Stewart  &  Olstein 
Six  Becker  Farm  Road 
Roseland,  New  Jersey  07068-1739 
(201)  994-1700 

For  United  States 

Neil  R.  Gallagher,  Esq. 
Assistant  United  States  Attorney 
970  Broad  Street,  Room  502 
Newark,  New  Jersey  07102 

(201)  645-2845 

Thomas  G.  Morris,  Esq. 
Chief  -  Liquidation  Division 
U.S.  Small  Business  Administration 
409  Third  Street,  S.W.,  5th  Floor 
Washington,  D.C.   20416 

(202)  205-7366 

Mark  Stephens,  Esq. 

Associate  General  Counsel,  SBIC  Litigation 
U.S.  Small  Business  Administration 
409  Third  Street,  S.W. 
Washington,  D.C.   20416 
(202)  205-6860 
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Mark  A.    Spellmcin,    Esq. 

Trial  Attorney 

Office  of  the  General  Counsel 

U.S.  Small  Business  Administration 

409  Third  Street,  S.W.,  7th  Floor 

Washington,  D.C.   20416 

(202)  205-6863 

Mark  W.  Vita,  Esq. 

Administrative  Law  -  Litigation  Center 

U.S.  Small  Business  Administration 

633  17th  Street,  7th  Floor 

Denver,  Colorado   80202-3607 

(303)  294-1178 


d)    Description: 

In  May  of  1991,  I  was  retained  by  the  principal  share- 
holders of  Taroco  Capital  Corporation  ("TCC*),  a  small 
business  investment  corporation  licensed  by  the  Small 
Business  Administration  ("SEA")  as  a  minority  business 
enterprise.   Although  it  was  headquartered  in  New  Jersey,  TCC 
had  been  capitalized  by  the  Asian  community  to  finance 
economic  development  projects  on  a  national  basis  for  the 
Asian  community.   TCC  had  been  placed  in  liquidation  status 
by  the  SBA  on  the  basis  of  certain  financial  regulatory 
violations.   On  February  19,  1991,  the  United  States  District 
Court  for  the  District  of  New  Jersey  had  granted  the  SBA's 
petition  to  be  appointed  as  the  Receiver  for  TCC. 

The  regulatory  violations  which  were  alleged  by  the  SBA 
were  questions  relating  to  the  portfolio  investments  which 
had  been  undertaken  by  TCC  within  the  Asian  community  in 
various  parts  of  the  country.   For  many  of  these  investments, 
TCC  had  invested  for  its  own  account  and  had  also  solicited 
the  participation  of  several  other  SBA  licensed  lenders. 
When  TCC  was  placed  in  receivership,  it  caused  the  SBA  to 
initiate  a  review  of  all  the  TCC  investment  portfolios  and 
also  those  of  the  participating  lenders.   Two  other 
participating  lenders  retained  me  to  represent  them  in  the 
same  proceedings:   the  Japanese  American  Capital  Corporation 
("JACC"),  a  small  business  investment  corporation  located  in 
Jersey  City,  New  Jersey,  and  the  Southern  Orient  Capital 
Corporation  ("SOCC"),  a  small  business  investment  corporation 
located  in  Houston,  Texas.   Like  TCC,  both  conpanies  had  been 
transferred  to  liquidation  status  by  the  SBA.   The 
corporations  retained  me  to  negotiate  with  the  SBA  regarding 
allegations  of  regulatory  non-complieuice. 
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In  February  of  1994,  the  SBA,  as  receiver  for  TCC,  filed 
suit  against  numerous  officers  and  directors  who  were 
affiliated  with  TCC,  JACC  and  SOCC.   The  lawsuit,  filed  in 
the  United  States  District  Court  for  the  District  of  New 
Jersey,  asserted  that  the  defendants  had  breached  their 
fiduciary  duties  of  loyalty  and  care  to  TCC;  that  they  were 
negligent;  and  that  they  had  converted  assets  which 
rightfully  belonged  to  TCC.   We  have  filed  an  answer  and 
developed  a  defense  strategy  for  all  of  the  defendcints.   To 
date,  we  have  not  been  required  to  proceed  to  trial  because 
all  the  parties  would  like  to  reach  a  negotiated  settlement 
of  these  matters. 

On  behalf  of  Taroco  Enterprises  (a  separate  company  from 
TCC) ,  SOCC  and  JACC,  I  have  preliminarily  negotiated  a  global 
settlement  with  the  SBA  that  encompasses  the  lawsuit  filed  in 
Federal  Court  by  the  SBA  as  receiver  for  TCC.   A  final 
settlement  is  pending.   The  SBA  has  also  filed  for  the 
receivership  of  JACC  and  SOCC  and  we  are  presently 
negotiating  on  their  behalf  to  avoid  protracted  litigation. 


IX.  United  States  v.  Zaitech  Capital  Corporation.   (not 
reported)  C.A.  94-2537 

a)  Date  of  Hearing:   July  7,  1995 

b)  Name  o£  Court /Judge: 

Federal  District  Court  for  the  State  of  New  Jersey 
Judge  Nicholas  H.  Politan 

c)  Attorneys: 

For  Defendant 

Arthur  J.  Gajarsa,  Esq. 
Joseph,  Gajarsa,  McDermott  & 

Reiner,  P.C. 
1300-19th  Street,  N.W.,  Suite  400 
Washington,  D.C.   20036 
(202)  331-1955 

John  G.  Gilfillan,  III,  Esq. 

Carella,  Byrne,  Bain,  Gilfillam,  Cecchi 

Stewart  &  Olstein 
Six  Becker  Farm  Road 
Roseland,  New  Jersey  07068-1739 
(201)  994-1700 
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For  the  United  States 

Neil  R.  Gallaher,  Esq. 
Assistant  United  States  Attorney 
970  Broad  Street,  Room  502 
Newark,  New  Jersey  07102 

(201)  645-2845 
Mark  Stephens,  Esq. 

Associate  General  Counsel,  SBIC  Litigation 
U.S.  Small  Business  Administration 
409  Third  Street,  S.W. 
Washington,  D.C.   20416 

(202)  205-6860 

Mary  E.  Keane,  Esq. 
Trial  Attorney 

U.S.  Small  Business  Administration 
409  Third  Street,  S.W.,  7th  Floor 
Washington,  D.C.   20416 
(202)  205-6853 

d)    Description: 

Action  was  brought  by  the  U.S.  Small  Business  Administration 
("SBA")  against  the  Zaitech  Capital  Corporation  ("Zaitech"),  an 
SBA  licensee  as  a  minority  business  enterprise.   The  SBA  sought 
to  be  appointed  the  receiver  due  to  the  alleged  capital 
impairment  of  Zaitech.   Zaitech  had  invested  in  a  company  which 
was  developing  a  transdermal  patch  for  timed  delivery  of 
medication.   It  had  negotiated  a  merger  agreement  with  a  major 
drug  company,  but  due  to  certain  technicalities,  it  was  not 
consummated,  causing  Zai tech's  capital  account  to  become 
impaired.   The  SBA  had  also  requested  a  preliminary  injunction  to 
prevent  any  dissipation  of  assets.   The  matter  was  heard  before 
Judge  Politan,  who  agreed  with  Zaitech  that  it  should  have  more 
time  to  seek  additional  financing.   He  accepted  our  argument  that 
the  SBA  should  not  foreclose  alternative  financing  possibilities, 
but  eventually  Zaitech  failed  to  obtain  additional  financing  to 
cure  its  capital  impairment.   The  case  was  subsequently  settled 
and  the  SBA  was  appointed  receiver  of  Zaitech. 


43-594  97-12 
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X .    Alfred  F.  Goahorn  vs.  Frank  Bontunie.  et.  al. 

Original  Case  No.  CZ-94-857,  now  Case  No.  95-CV-188 

a)  Date  of  Hearing:   Various  bench  hearings  were 
held  before  Judge  Kinneary 

b)  Name  of  Court /Judge: 

Case  originally  filed  in  the  U.S.  District  Court 
for  the  Southern  District  of  Ohio  and  assigned  to 
Judge  Joseph  P.  Kinneary,  it  was  removed  to  the 
United  States  District  Court  for  the  Northern 
District  of  New  York  and  assigned  to  Judge  Rosemary 
S.  Pooler 

c)  Attorneys: 

For  Plaintiff  Alfred  F.  Goshorn 

Patrick  Herbert  Boggs,  Esq. 
Lane,  Alton  &  Horst 
175  South  Third  Street 
Columbus,  Ohio  43215 
(614)228-6885 

Thomas  A.  Conway,  Esq. 
Roemer  and  Featherstonhaugh,  P.C. 
Capital  Center 
99  Pine  Street 

Albany,  New  York   12207-2781 
(518)  436-7663 

For  Defendants  Frank  Bonzunie,  et  al. 

Arthur  J.  Gajarsa,  Esq. 
Peter  J.  Wiernicki,  Esq. 

Joseph,  Gajarsa,  McDermott  &  Reiner,  P.C. 
1300-19th  Street,  N.W.  Suite  400 
Washington,  D.C.  20036 
(202)  331-1955 

James  M.  Reily,  Esq. 
Herzog,  Engstrom,  Burke, 

Koplovitz  &  Cavalier 
99  Pine  Street 
Albany,  New  York  12207-2776 
(518)  465-7581 
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Charles  Douglas  Smith,  Esq. 
Brickler,  Eckler 
100  S.  Third  Street 
Columbus,  Ohio  43215-4291 
(614)  227-2300 


d)    Description: 

The  plaintiff,  an  employee  and  minority  shareholder,  sued 
our  client,  the  Ongweoweh  Corporation,  a  New  York  corporation, 
along  with  its  president,  for  breach  of  fiduciary  duties,  breach 
of  contract,  anticipatory  breach  and  for  a  permanent  injunction. 
The  gravaman  of  the  complaint  was  that  the  majority  shareholders 
were  freezing  out  the  minority  shareholders.   Toward  that  goal, 
it  is  alleged  that  they  had  improperly  terminated  the  plaintiff 
employee  for  the  sole  purpose  of  forcing  a  buy-out.   The 
defendants  have  valid  and  favorable  defenses  which  are  premised 
upon  the  enforceability  of  a  buy-back  provision  executed  by  the 
plaintiff.   The  defendants  filed  counterclaims  and  a  motion  to 
transfer  for  improper  venue. 

The  lawsuit  was  initially  filed  in  September,  1994  in  the 
United  States  District  Court  for  the  Southern  District  of  Ohio, 
Eastern  Division  (Case  No.  C2-94-857).   The  Defendant's  motion 
to  remove  was  granted  and  the  matter  removed  to  the  United 
States  District  Court  for  the  Northern  District  of  New  York. 
The  case  is  now  in  discovery. 

Trial  before  jury  is  scheduled  for  either  the  summer  or 
early  fall  of  1996. 


19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.   Describe  the 
nature  of  your  participation,  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived) . 

It  would  be  difficult  to  assess  and  focus  on  any  one 
particular  legal  activity  which  could  be  considered  the  most 
"significant"  during  25  years  of  private  practice  in 
Washington,  D.C.,  especially  because  of  the  diversification 
of  my  legal  career  during  that  time  period.  In  my  mind, 
significance  is  not  defined  so  much  by  the  legal  parameters 
of  a  matter  but  more  by  the  impacts  an  activity  has  within  a 
particular  community  or  on  a  particular  individual. 
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For  instance,  one  of  my  most  significant  achievements 
was  obtaining  housing  for  the  St.  Regis  Mohawk  Reservation  by 
negotiating  with  the  U.S.  Government  for  surplus  equipment 
from  the  Federal  Emergency  Management  Agency.   The 
Reservation  is  located  near  to  the  St.  Lawrence  River  in 
Northern  New  York  State,  and  winters  are  not  only  long  and 
dreary  but  the  temperature  for  many  months  is  below  freezing. 
The  housing  on  the  Reservation  was  inadequate  and  limited, 
and  in  many  cases,  was  not  heated  and  had  no  running  water. 
It  was  not  unusual  for  some  of  the  older  members  of  the  Tribe 
to  freeze  to  death  due  to  the  severe  winter  conditions.   With 
the  assistance  of  the  principal  chief  of  the  Tribe,  we  were 
able  to  negotiate  for  the  delivery  of  150  house  trailers  to 
needy  families  on  the  St.  Regis  Mohawk  Reservation.   This  was 
temporary  housing  while  the  Tribe  created  a  Housing  Authority 
to  develop  programs  for  the  construction  of  permanent  and 
adequate  housing.   I  took  considerable  pride  in  this  project 
because  we  were  able  to  provide  decent  and  cost-effective 
housing  for  many  families  with  children  on  the  Reservation. 

Although  providing  sound  legal  advice  to  obtain  a 
particular  objective  for  a  client  is  rewarding  in  and  of 
itself,  the  practice  of  law  can  be  particularly  gratifying 
when  it  also  positively  impacts  upon  the  local  community. 
For  instance,  when  I  advised  the  management  group  in  their 
buy-out  of  the  American  Safety  Razor  Company  from  Phillip 
Morris,  not  only  did  we  obtain  favorable  results  for  the 
management  group,  but  we  were  also  able  to  save  about  700 
jobs  in  the  Shennandoah  Valley,  which  at  that  time  was 
feeling  the  impact  of  a  severe  recession.   The  American 
Safety  Razor  Company  was  the  third  largest  employer  in  the 
Valley  and  if  it  closed  its  doors,  it  would  have  had 
disastrous  economic  consequences  to  many  of  the  families  in 
the  area.   In  that  matter,  the  legal  advice  provided  to  the 
management  group  in  acquiring  the  company  also  protected  the 
economic  needs  of  the  local  community.   It  made  me  realize 
that  the  law  can  be  useful  in  reaching  community  objectives 
as  well  as  economic  objectives  on  behalf  of  a  client. 
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List  sources,  amounts  and  dates  of  all  anticipate.) 
receipts  from  deferred  Income  arrangements,   stock 
options,   uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous 
business  relationships,   professional   services, 
firm  memberships,   former  employers,   clients,   or 
customers.    Please  describe  the  arrangements  you 
have  made  to  be  compensated  In  the  future  for  any 
financial  or  business  Interest. 

a)  I  will  be  receiving  a  distribution  of  certain  fees 
for  services  performed  with  my  current  firm  prior  to  my 
withdrawal.   The  exact  amount  and  final  date  of  distri- 
bution cannot  at  this  time  be  determined  because  the 
fees  will  be  distributed  as  collected.   I  will  also  be 
receiving  a  distribution  of  my  capital  stock  ownership 
of  36%  upon  my  withdrawal  from  the  firm.   The  exact 
amount  will  be  determined  as  of  the  day  of  withdrawal. 

b)  I  have  two  contingency  fee  cases  which  will  provide 
me  with  fee  income  if  the  results  are  successful.   The 
first  is  a  land  claim  case  on  behalf  of  the  St.  Regis 
Mohawk  Tribe.   I  have  an  agreement  with  the  St.  Regis 
Mohawk  Tribe  which  provides  for  me  to  receive  a  fee 
based  upon  a  formula  using  an  allocation  of  time  which  I 
spent  on  the  matter  versus  the  time  of  other  attorneys 
who  may  eventually  bring  the  case  to  a  conclusion.   The 
case  is  still  being  litigated  by  other  attorneys.   The 
second  case  relates  to  another  Native  American  land 
claim.   The  Cayuga  Indian  Nation  of  New  York  is 
attempting  to  recover  its  reservation  and  obtain  damages 
for  past  trespass.   The  case  is  still  actively  being 
litigated.   I  currently  represent  the  Tribe,  however, 
the  firm  is  seeking  substitute  counsel  to  continue  the 
case.   A  successor  firm  has  not  as  yet  been  selected  by 
the  Tribe,  however,  any  fees  which  I  might  recover  would 
be  based  upon  a  percentage  formula  utilizing  the  value 
of  the  time  I  spent  on  the  matter  versus  the  time  that 
will  be  spent  by  succeeding  law  firms  until  a  judgment 
or  settlement  is  obtained.   The  exact  recovery  is  not 
presently  ascertainable. 

c)  My  present  firm  has  a  profit  sharing  pension  plan. 
My  share  of  the  corpus  is  approximately  $265,000.   I 
shall  transfer  that  amount  to  a  pour-over  IRA  which  was 
previously  established.   I  shall  be  eligible  to  begin 
receiving  benefits  from  the  IRA  at  age  59-1/2,  but  must 
begin  to  make  withdrawals  from  such  IRA  no  later  than 
age  70. 
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Explain  how  you  will  resolve  any  potential  con- 
flict o£  Interest,   Including  the  procedure  you 
will  follow  In  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and  finan- 
cial arrangements  that  are  likely  to  present 
potential  confllcts-of -Interest  during  your 
initial  service  in  the  position  to  which  you  have 
been  nominated. 

Specifically,  I  intend  to  fully  corr^ly  with  Code  of  Conduct 
for  United  States  Judges.   I  would  not  participate  in  ciny 
matter  in  which  I  had  or  have  a  direct  financial  interest 
or  in  any  matter  which  might  directly  or  indirectly  impact 
cuiy  financial  interest  I  presently  hold.   I  would  also 
recuse  myself  from  any  matter  which  I  had  haindled  as  an 
attorney  or  in  which  my  present  firm  has  or  had  an 
interest.   I  also  would  not  participate  in  any  case  in 
which  any  of  my  current  partners  appears . 


Do  you  have  any  plans,  commitments,  or  agreements 
to  pursue  outside  employment,  with  or  without  com- 
pensation, during  your  service  with  the  court?    If 
so,   explain. 

No 


List  sources  and  lunounts  of  all  income  received 
during  the  calendar  year  preceding  your  nomination 
and  for  the  current  calendar  year,  including  all 
salaries,   fees,  dividends,   interest,  gifts,  rents, 
royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

Attached  as  Exhibit  A  (Ethics  in  Government  Act  and 
financial  disclosure  report) . 


5 .  Please  complete  the  attached  financial  net  worth 
statement  In  detail  (Add  schedules  as  called  for)  . 

Attached  as  Exhibit  B. 

6.  Have  you  ever  held  a  position  or  played  a  role  in 
a  political  campaign?    If  so,  please  identify  the 
particulars  of  the  campaign,   including  the  candi- 
date, dates  of  the  campaign,  your  title  and 
responsibilities . 

Ho 
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XII.   GENERAL   (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the 
American  Bar  Association's  Code  of  Professional 
Responsibility  calls  for  "every  lawyer, 
regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to 
participate  In  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  Instances  and 
the  zuDount  of  time  devoted  to  each. 

a .  I  provided  pro  bono  legal  services  to  numerous 
individual  members  of  the  Native  American  Tribes 
that  I  have  represented  over  the  years. 

b .  As  cinother  one  of  my  pro-bono  legal  activities  I 
assisted  in  the  establishment  of  the  National 
Italian  American  Foundation  in  1975.   This 
organization  was  conceived  by  several  individuals, 
namely  Monsignor  Geno  Baroni,  cind  former  Congressmen 
Peter  Rodino  and  Frank  Annunzio.   Their  basic 
concept  was  to  organize  an  association  headquartered 
in  Washington,  D.C.,  to  be  the  national  voice 
speaking  out  on  various  issues  of  concern  to  the 
Italian-American  community.   While  other 
organizations  had  been  established  as  membership 
organizations,  their  concept  was  to  establish  a 
Foundation  without  members  so  as  to  avoid  the 
external  political  forces  which  would  attenuate  the 
necessary  focus  on  the  issues.   This  created  a 
vehicle  for  focusing  upon  many  of  the  policy 
challenges  which  were  of  concern  to  the  Italian 
American  community  throughout  the  country.   I 
assisted  in  the  initial  organization  meetings  of  the 
Foundation.   It  was  formed  with  contributions  of 
$5,000  as  seed  funding.   Today  it  has  an  annual 
budget  of  over  $2.5  million.   It  provides  over  200 
scholarships,  both  at  the  undergraduate  and  graduate 
level.   I  served  as  its  General  Counsel  on  a  pro 
bono  basis  from  1975  through  1989  and  was  elected  as 
its  President  for  three  years  and  as  its  Vice 
Chairman  for  three  years.   The  Foundation  has  had  a 
major  impact  on  national  policy  and  focuses  on 
numerous  regional  issues. 

c .  I  provided  pro  bono  legal  services  to  a  well  known 
government  employee  who  was  under  investigation 
from  1992  to  1994. 
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I  provided  pro  bono  legal  services  to  the  Barker 
Foundation  which  is  a  licensed  adoption  agency 
located  in  Washington,  D.C.   These  services  were 
performed  from  1974  to  1986.   During  this  time,  I 
filed  approximately  sixty  (60)  adoption  petitions 
on  behalf  of  adopting  parents  selected  by  the 
Barker  Foundation. 

I  have  also  served  on  various  national  educational 
foundations  and  public  education  institutions  as  a 
member  of  the  Board  of  Directors  or  Trustees.   I 
served  as  a  trustee  of  the  American  University  of 
Rome,  Rensselaer  Polytechnic  Institute,  Outward 
Bound,  and  the  Rensselaer  Newman  Foundation.   For 
the  complete  list,  see  answer  to  Question  6(c)  of 
Part  I. 


The  American  Bar  Association's  Commentary  to  its 
Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in 
any  organization  that  invidiously  discriminates 
on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  --  through 
either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies? 
If  so,  list,  with  dates  of  membership.  What  have 
you  have  done  to  try  to  change  these  policies? 

No. 


Is  there  a  selection  commission  in  your  juris- 
diction to  recommend  candidates  for  nomination  to 
the  federal  courts?  If  so,  did  it  recommend  your 
nomination?  Please     describe     your     experience      in 

the  entire  judicial  selection  process,  from 
beginning  to  end  {including  the  circumstances 
which  led  to  your  nomination  and  interviews  in 
which     you     participated) . 

There   is   no  selection  Commission   for   the  selection  of 
candidates    to  the  U.S.    Court  of  Appeals    for   the  Federal 
Circuit.      My  name  was   submitted  to   the  White  House 
Counsel  by  several   individuals  when  it  became  known   that 
a  vacancy  on  the  Court  would  occur.      I  was    interviewed 
at   the  White  House  by  representatives   of    the  White  House 
Counsel   cind  the  U.S.    Justice  Department  at   the  end  of 
October,    1995.      I  had  no   further  contacts  with  the  White 
House  until   I  was  called  by  the  Counsel's  office   in  mid- 
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January,  1996  advising  me  that  I  had  been  selected 
subject  to  an  FBI  background  investigation  and  a  review 
of  my  credentials  and  experience  by  the  ABA  Judicial 
Selection  Committee.   Both  of  these  organizations 
subsequently  interviewed  me. 


Has  anyone  Involved  In  the  process  o£  selecting 
you  as  a  judicial  nominee  discussed  with  you  any 
specific  case,  legal  issue  or  question  in  a 
manner  that  could  reasonably  be  interpreted 
asking  how  you  would  rule  on  such  case,  issue,  or 
question?    If  so,  please  explain  fully. 

No 


Please  discuss  your  views  on  the  following 
criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the 
Federal  government,  and  within  society  generally, 
has  become  the  subject  of  increasing  controversy 
in  recent  years.  It  has  become  the  target  of 
both  popular  and  academic  criticism  that  alleges 
that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of 
government . 

Some  of  the  characteristics  of  this  "judicial 
activism"  have  been  said  to  include: 

a .  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending 
to  broad  classes  of  individuals; 

c  .  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing 
and  ripeness;   and 

e.  A  tendency  by  the  judiciary  to  impose  itself 
upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 
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Under  our  Constitution,  the  judiciary  is  charged  solely 
with  the  responsibility  to  interpret  the  laws  as  they  are 
written.   The  judiciary  therefore  must  act  not  as  the 
legislative  or  executive  body  but  with  a  basic  understanding 
of  its  position  as  an  arbiter  of  the  laws  of  the  Republic 
with  a  sense  of  fairness  in  its  dealings  and  determinations. 

It  should  not  substitute  its  will  and  philosophy  for 
that  of  the  legislative  or  the  executive  branches  of 
government.   The  Founding  Fathers  clearly  conceived  the 
judiciary  to  be  the  interpreter  of  the  laws  enacted  by  the 
legislature  and  enforced  by  the  executive  branch  of  the 
government.   In  this  role,  a  court  should  not  attempt  to 
legislate  by  judicial  fiat.   The  courts  must  apply  the  law  to 
a  set  of  definable  facts  in  rendering  their  rulings,  but  it 
is  also  the  duty  and  the  responsibility  of  the  courts  to 
apply  the  law  fairly  and  equitably  in  reaching  a  conclusion. 
Courts  should  not  challenge  the  wisdom  of  any  particular 
legislation,  if  such  legislation  is  within  the  parameters  of 
the  Constitution. 

Judges  should  not  impose  their  own  solutions  upon  the 
basic  conflicts  of  society  that  remain  unresolved  by  the 
legislative  process.   The  courts  should  recognize  that  our 
Constitution  allocates  certain  powers  between  the  States  and 
the  Federal  government  and  among  the  legislative,  executive 
and  judicial  branches.   In  so  recognizing  the  allocation  of 
power  within  the  constitutional  framework,  the  courts  must 
also  be  concerned  with  the  appropriate  interpretation  and 
application  of  constitutionally  granted  individual  rights  and 
privileges. 

A  judge  cannot  be  entirely  automatic  in  the  performance 
of  his  or  her  duties.   In  some  cases  the  textual  analysis  of 
any  particular  statutory  interpretation  might  still  require 
some  reasoning  to  interpret  some  of  the  verbal  difficulties 
of  statutoi-y  language,  if  in  fact  they  do  exist.   But  I 
believe  as  Judge  Learned  Hand  stated  years  ago,  that  it  is 
importcint  for  a  lower  court  not  "to  embrace  the  exhilarating 
opportunity  of  anticipating  a  doctrine  which  may  be  in  the 
womb  of  time,  but  whose  birth  is  distant."  Soector  Motor 
Service  v.  Walsh.  139  F.2d  809,  823  (2nd  Cir.  1944). 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


1.  Parson  Icportli^  (Lut  n«M,   flnt,  laiddl*  Initial) 

Gajarsa,   Arthur  J. 


2.  Court  or  OrQanlutlon 

U.S.  Court  of  Appeals  for  th< 

Federal  Circuit 


3.  Data  of  (afxirt 
//7    /97 


«.   TItIa     (Artlcla 


tuK-   or  part-time) 

U.S.  Appeals  Judge  -  Nominee 


S.   Report  Type  (check  Appropriate  type) 
K     Mooilnatfon.  Date    //  7/  »7 
Initial  Arvmal  Final 


6.  Reporting  Period 


01/01/96  -    12/31/96 


8.  On  the  basia  of  the  infqmjatton  contain^  In  thfc  Repqrt 


7.  Chaabera  or  Of  flea  Addresi 

1300  19th  Street,  N.W. 

Suite  400 

Washington,   D.C.      20036 


Raviewino  Officer 


IMPORTANT  NOTES:  The  inslructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.     Sign  on  last  page. 


L     POSITIONS.     (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 


D 


POSITION 
NONE      (No  reportable  positions) 


NAME   OF   ORGANIZATION/ENTITY 


Attorney  -  Officer 


See  schedule  attached 


Joseph.  Gaiarsa.  HcDermott  &  Reiner.  P.C. 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


Q 


NOME      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE   AMD  TYPE 


n 


ia25_ 


1995 


1996 


1996 


NONE  (No  reportable  non-investment  income) 

Joseph.  Gaiarsa.  McDenaott  &  Reiner.  P.C.  wages 

Consulting  practice,  net  of  expenses 

Joseph.  Gaiarsa.  McDenaott  &  Reiner.  P.C.  wages 

Consulting  practice,  net  of  expenses 


S  176087.00 
S  16750.00 
S  105417.00 
S  1717.00 
S 
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Name  of  Person  Reporting 

Gajarsa,  Arthur  J. 


Date  of  Report 

t  17  197 


IV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)'  and  "(DC)*  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


Q 


NONE      (No  such  reportable  reimbursements  or  gifts) 


OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)*  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


Q 


NONE      (No  such  reportable  gifts) 


$ 

$ 

VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  Uability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  "(J)'  for  joint  UabiUty  of 
reporting  individual  and  spouse,  and  '(DC)"  for  Uability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


D 


NONE       (No  reportable  liabilities) 


Janney  Montgomery  Scott 

Leqq  Mason  Wood  Walker.  Inc. 


Margin  interest 


Margin  interest 


•  VALUE  coots:    rf ;  ij|j^,- i5gg_ooo    S :  IJ8*?81,--n?;888,<«o   ^ :  U?t°?J«,  ll?y?8oo 


(100,001   to  tJSO.OOO 
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Nana  of  Parson  Reporting 

Gajarsa,  Arthur  J. 


Date  of  Report 

n  7 197 


VII.  Page  IINVESTMENTS  and  TRUSTS  -income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-S4  of  Instructions.) 


OescrlDtton  of  Assets 
(tncludlns   trust   assets) 

Indicate  where  opplicable,   owner  of 
the  asset  ty  usiFS  the  pe^entheticat 

Place  "(X)"  ifter  eachasset 
exea^t   froai  prior  dIsclMure. 

,c 

Incew 
during 

Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

If  not  exeapt  froa  diacloaura              | 

Day 

(3) 

trataactlon) 

NONE        (No  reportable 
income,    assers.    or 
transattions) 

1     Aid   Corp  ■   Coanon  (J) 

A 

Dividend 

E«espt 

2    AKOco  Corp  -  Connon  (J) 

B 

Dividend 

Exeafit 

3     Bankamerica  Corp  -  Conmon  (J) 

A 

Dividend 

Exe«*>t 

t     Central  Haine  Poi«r  Co  ■ 
CoBioon  fj) 

A 

Dividend 

Exenpt 

'  ^'fsSiSi,nv'-^'-°'^- 

None 

PI 

Exenpt 

6     GTE  Corp  -  Connon  (J) 

0 

Dividend 

Exeiipt 

7     Hirsh   International  Corp  - 

None 

Ex««pt 

8    National  Media  Corp  -  Connon 

None 

Ex<««>t 

9     TGC   Industries,    Inc.   ■ 
Bestncted  (J) 

None 

Exe>v>t 

10  (efac  Tech  Oev  Corp  (J) 

Hone 

Excapt 

11  Universal  Health  Realty  Incone 

C 

Dividend 

Exeapt 

12  WMte^Transioedia,    Inc.   - 

None 

Exeapt 

13  Aura  SysteaB,    Inc.    ■  Connon 

None 

Exempt 

U  Bell  t  Howell   Holdings  Corp  ■ 

None 

Exea^t 

15  Microsoft  Corp  -  Cannon 

None 

Exen«>t 

16  National  Media  Corp  -  Comon 

None 

Exci^t 

17  Telekmnikiasi    Indonesia 
Soaiatogen,   Inc.   -  Common 

None 

Exeapt 

18  United  Technologies  Corp  • 

A 

Dividend 

Exeapt 

'    }gHi?*'Si'f^!     Hll5°88Ao'l?8.ooo       f-:|^4°8i,'?oHiS8?ooo      g3f6J°Jo?',J'i?%o.ooo    fijJIffJhSS  i;?688?ooo 

MsircS?*!U  D3>    ii3H«?88,Vl!8o.ooo   g335«?8ii'fon?:888.oool^dg?*'^JaJM:88o?88o     -=,,00.001  to  «so.ooo 

'    !!lirc5t!*'?3)"=°*'=     aiSgCiSfie                        83?l!4f""  *•""  "'>"  ^IITSfa                             Kash/Mark.. 
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Date  of  Report 

//  7/f7 


VII.  Page  2  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.                           B 
(incluonng  tru»t  M««t»> 

PtK«  "(X)"  efttr  Mch.sMet 
txttpt  fro«  prior  dTsclosurc. 

during 

nrjnStfr 

Transactions  during  reporting  pariod 

<i) 

(2) 

(1) 

(2> 

If  not  exempt  from  dlscloaur*             | 

«€■ 

(3) 

^OBlnl 

trataactlon) 

NOME        (Mo  reportable 
TncoMe,  essers,  or 
transtitions) 

19  JHS  Koney  Nerket  fi«J 

A 

Dividend 

Exenpt 

20  GTE  Corp  -  Cannon 

A 

Dividend 

Exeapt 

21  Unlverul  Health  Realty  Incoae 

B 

Dividend 

Exeapt 

22  U.S.  7£"}ury  Securitin 

None 

Exeapt 

23  >asolution  FDG  Corp 

None 

Exeil(>t 

24  Copputer  Horizona  Corp  - 

None 

Exca«>t 

25  Marck  t  Co,   Ire.   -  CoiMn 

A 

Dividend 

Exaapl 

26  Wmtem.  Trmaiedia,   Inc.   ■ 

None 

Exenpt 

27  Untcm  TranuKdia,   Inc.   - 

None 

EXMpt 

28  U.S.  Treasury  Inv  Growth  Sar 

None 

ElOipt 

29  U.S.  Treaaury  Sar  M 

None 

Exeav>t 

30  U.S.  Treaaury  Scr  K 

None 

Exea«>t 

31  Dalauara  Econ  Oev  Auth  6.nX 

D 

Interest 

Exempt 

32  C«<,LC<Mtty,  m  Coanrs-COTK 

0 

Interest 

Exeav>t 

33  Univerf Ijy  (^Narvland  Aux  fac 

E 

Interest 

Exempt 

3*  BaltlBoreK)  Wtr  Util  Rev  7X 

D 

Interest 

Exeopt 

3S  Mcntooacry  Co  ND  HOC  SF  Mtg  7X 

D 

Interest 

Ex.i«>t 

36  oy^asprj  co  w  hk  sf  Mtg 

o 

Interest 

Exaafit 

'  }SHif?'8i'f«j    f31s?88in.'IS8,ooo      «J«?8Ji'?oSiJ8?ooo     S««8?lol'.?t??8oo.ooo   H^lfflnK  «!«88?o«. 

M!i?cS??1ii»3,    im?88iVl!8o.ooo   ei}E«?8i,'?.n?:888.oooWII?t'^JaSM:88«?88o     "-»'«•.«>'*.  «5o,ooo 

*  lf!i?c!!T!'«,^"*'=  8:8ffifi«i.             SSaiJ^'  -""  """  SrJSttsSS                T<aah/Mrk.. 
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Dat*  of  Report 
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VII.  Page  3  INVESTMENTS  and  TRUSTS  -  income,  value,  transacUons  (Includes  those  of  spouse 
and  dependent  children  See  pp.  37-54  of  Instructions.) 


Oetcriotlon  of  Assets 
(incIudTng  trust  assots) 

Place  "(X>»  after  each  asset 
cxeopt  fros  prior  dtsctoaure. 

durlra 

Croasyatyt 

7E?ta^ 

Transactions  during  reporting  period 

(1) 

(2) 

<1) 

<2) 

If  not  exempt  froai  diactoaure             | 

Day 

(J) 

(4) 

rf.nr 

(If  private 
trahaactlon) 

DONE       (No  reportable 
Income,   assera,  or 
transattions) 

37  Ikxitocnierv  Co  MO  HOC  MF  Bev 

0 

Interest 

Exeapt 

""'•c'a'^e'^.'^W ''"'*"'*"" 

0 

Interest 

Exei^t 

39  MvrUr^  St   CO*  MF   HSG  «EV 

0 

Interest 

Exeapt 

40  Prince  Win  iam  CO  V«  IDA  Res 
Care  S.9X  (J) 

0 

Interest 

Exeapt 

41   Harylanl  COA  SF  Pro9  BOS  7.4X 

E 

Interest 

Exeapt 

42  Corning  Deluare  LP  -  Preferred 

c 

Distribu 

Ext>«>t 

43  Fonix  Corp  -  Coamoo  (J) 

None 

Exeipt 

"  •'Vete\''S£*''aVf YjT  " 

A 

Dividend 

Exe^t 

45  Energy  Conversion  Oev  Inc 

None 

Exeapt 

46  SiJiiBit  Technology,    Inc.   • 

None 

Exeapt 

*'  ""/Uiftnifw  """*'>' ''" 

None 

Exe^t 

48  BalAiinre  Cointy  Rev  Auth  K) 

D 

Interest 

Exe^ 

49  UTS  jff^}fy^  Bank  PLC  American 

D 

Dividend 

EXB^ 

SO  U.S.  Governaent  Money  Market 

A 

Dividend 

Exeapt 

S\  Hextel  Coanunications 

None 

Exe^>t 

52  Corning  OeUare  LP  ■  Preferred 

A 

Distribu 

Exer^t 

S3  The  Walt  Disney  Co  -  Coonon 

A 

Dividend 

Except 

S4  GTE  Corporation  -  Coninn  (OC) 

A 

Dividend 

Exe^t 

'    }SS?«??'Si=f^5     t31j?88,»?o'lf8.ooo        mj6?8i,'?o»ll58?ooo      g3?6i?Jo?''tft??8oo.ooo     fi-^lt^'JhK  11  Wooo 

'  ?iie"'cSf*!i .  03.    iim?88,°fo'S8o,ooo    aJS«?8J,'?o»i?;888.ooo  ^Sg?t'^JaJM:88«?«8o      "=»''"'•'«'  "  ^^'■'^ 

^    lfUfc5t!''S)=°**=     S'Jga'ijti.                        SSfRif""  """  '"'^'  &*f!?Sfa                              T^ash/Market 
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VII.  Page  4  INVESTMENTS  and  TRUSTS- income,  value,  UansacUoas  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-S4  of  Instructions.) 


A.                           B 

Description  of  Assets 
(Including  trust  assets) 

Indfcete  where  Oppllcable.   ow«r  of, 
the  asset  py.usThg  the.pefeotnetUsl 

Place  "(X)"  after  each  asset 
exenpt  fras  prior  disclosure. 

c 

during 

Transactions  durino  reporting  parlod 

(1) 

(2) 

rent  or 
Tnt.) 

(1) 

(2) 

If  not  exeapt  frca  dlselosur*              | 

Day 

(3) 

(*) 

traFoactlon) 

NONE       (No  reportable 

"  ""fis^'V&r  '^^ ""  ■ 

« 

Dividend 

E«eapt 

"  "{^i^ssa^s^risi? " 

A 

Dividend 

Exenpt 

"  ^f^^'^SPf'""'  ""■  • 

None 

Exeapt 

'"  -?<JKia!c°?'"' '~-  • 

A 

Dividend 

Exenpt 

59  Ual  Mart  Stores,    Inc.    ■  Connon 

A 

Dividend 

Exeapt 

*°  ''Vn^'St•^t"Vr'Jt•%^ 

A 

Dividend 

Extapt 

61  Uaste  Managemnt   International 
-  Conmon  <0C) 

None 

Exeapt 

M  UTS  Barcla«  Bank  PLC  American 

A 

Dividend 

Exe.pt 

63  UTS  les9  Mason  Unit   Invt  Trust 

None 

Exeapt 

64  Iomega  Corp  -   Comon  (DC) 

None 

Exeapt 

65  Suaoit  Bancorp  (S) 

A 

Dividend 

Exeapt 

66  JMS  Money  Market  Fund  (DC) 

A 

Dividend 

Exeapt 

67  Sunait  Bancorp  (DC) 

None 

Exeapt 

68  IBM  Corp  -  Ccmnan  (DC) 

A 

Dividers 

Exeapt 

69  Italian  Beach.  L.P. 
(Restaurant) 

None 

Exespt 

70  Cold  coin  collection 

None 

Exeapt 

71  ICS  Industries  -  Coirmon  (J) 

B 

Dividend 

Exeapt 

72  LCS  Industries  -  Conmon 

None 

Exeapt 

'    }SJjrEi?!'Bi=rt?!     nils?88,»{o'lf6.ooo        f3J(»?8i,'?o»ll^ooo      E*6a?Jo!°,S^t?°8oo.ooo     RSStfinS  tl?o88?ooo 

Mli?cS?*Zi  t  »3,    im?88iVll8o,ooo   Si;5o?8i,'?on?:888.ooo^W.SM:886?88o     h=,i<«,oo,  to  «5o.ooo 

'  5ftU'c5t!''a,='^=  3:SSa"ilfie               5S?Kir"'  """  """  S^ITSfSS                   i-c^m.rut 
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VII.  Page  5  INVESTMENTS  and 

and  depeodcnt  children.  Sec  pp. 


TRUSTS  --  income,  value,  transactions  (Includes  those  of  spouse 
37-54  of  Instructions.) 


A-                         B 
DtKrIption  of  Assets 
(itxludlng  trust  assets) 

tfiS  Ssset'^^ustRS  tfee^pIfentReficsl 

Piece  "(X)"  after  each. asset 
exenpt  fros  prtor  alaclosure. 



c. 

ourfra 

Transactions  during  reporting  period 

(1) 

mi 

(2) 

(1) 

<2) 

If  not  exenpt  fron  disclosure 

«4I- 

(5) 

<^Mt 

1 1 

NOME       (No  reportable 

73  Stnait  Bancorp  (J) 

D 

Dividend 

Exeopt 

74  Energy  Conversion  Devices  Inc 

None 

Exenpt 

7S  ICS  Industries  -  Cosnon  (DC) 

None 

Eienpt 

76  Teradyne  Inc 

None 

e.«.*>t 

77  Nationsbank  (J) 

None 

Exenpt 

7B  Nationsbank 

None 

Exeopt 

79  Nationsbank  (S> 

None 

Exenpt 

80  PW  Eaerging  Equity  Fund  C 

A 

Dividend 

Exaipt 

81  Sarringer  Tech  (J) 

None 

Exeapt 

82  Barringer  Tech  -  Warrants  (J) 

None 

Exeipt 

83  ENC  Corp  (J) 

None 

Exenpt 

8(  Horllon  Gro<^,    Inc.   <J) 

B 

Dividend 

Exenpt 

8S  Petroleua  Geo  (J) 

None 

Exenpt 

86  Andahl  Corp  (J) 

None 

Exeiif>t 

87  General  Surgical   Innovations 

None 

Exenpt 

88  Nebei  Resources  LTD  (J) 

None 

Exenpt 

89  General  Surgical   Innovations 

None 

Exeapt 

90  Sofoatogen  Inc. 

None 

Exenpt 

'  }SS^?"g,=rtl!    iilUfgSi'fo'lfa.ooo     f3i«?8i,»?o*5iJ8?ooo    ES?6J?Jo^°tfi?%o.ooo    RSUffJhJS  ll!688?ooo 

^  \^^^(^\  1 03,    i3il«?88,°{c'll8o.ooo   §3JSo?8i,'?on?;m.ooo  WII?t°?ia;;M:886?88o     •'^'«'-'>°' '°  *^°-'^ 

'    ySi?cST!''2g,'°**=     8:8ga'il?i.                         ?3?SJf™"  """  ->''"  S^I!?SS5                                T^ash/Marke, 
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FINANCIAL    DISCLOSURE    REPORT 


Naae  of  Person  Reporting 

Gajarsa,  Arthur  J. 


Date  of  Report 

/I  7 197 


VII.  Page  6  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.                         B. 
QMcr lotion  of  Assets 
(including  trust  asssts) 

Indicate  btf^ere  applicable,   owner. of, 

tAirate  owjershlp  bvlpouse, .fCBC}'' 
ToPotnersRip  by  Bepindent  cAild. 

Place  "(X)"  after  eacli. asset 
exe<vt  froa  prior  disclosure. 

,£o«. 
during 

Gross  yatue 
at  end  of 

Transactions  during  reporting  period 

(1) 

(2) 

if:?,- 

rent  tr 
int. 5 

<1) 

<2> 

If  not  exeapt  froii  ditcloaur*             | 

n  i^' 

(J) 

<*> 

tSSilTjr 
'ITadc^flSn, 

NONE        (No  reportable 
income,   assets,  or 
transattions) 

91  Sumnitt  Technology.    Inc. 

None 

i 

Exerpt 

«  Marvel  B  Zero  A/15/98 

Hone 

( 

Exeinpt 

93  Amtohl  Corp  (DC) 

None 

J 

Exeinpt 

94  Marquee  Gro4^,    Inc. 

None 

J 

Exempt 

9S  Clinical  Micro  System,    Inc. 

None 

M 

Exeirpt 

96  Roclcywold  Deephaven  Camps 

None 

K 

Exenpt 

97  Northeast  Utilities  -   Coiiiiion 

* 

Dividend 

Exempt 

9t  S8C  Conuii  cat  ions.    Inc.    ■ 
Cooinon 

A 

Dividend 

Exempt 

99  WMX  Tech,   Inc.   •  Coninon 

A 

Dividend 

Exeopt 

100 

101 

102 

103 

10« 

IDS 

106 

107 

10S 

'    {SS.-^?r'Bi=rtli     t*5?88Ao'll8,ooo       f35o?8i/?o»JlJ8?ooo      E3fftJ?Jo5'.?t??8«o,ooo    ii-^lffJhSSllWooo 

MlU-cSrei  1 03,    i«l«?88iVniio,ooo    5aJ?«?8J,Vi?:888,ooo^?*1A.^%m?88o     -^'oo.ooi «« ^o."" 

'    «le"*c5t!W»**=     8=6?a»iltie                        ?S?liJf~'  "»•"-""'  g°=HtTSfS5                             K-h/Mark., 
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riHANCXAL  DISCLOSURE  REPORT 


tttma  of  Person  Report  I  na 

Gajarsa,    Arthur  J. 


//  7/97 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report ) 
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FINANCIAL    DISCLOSURE    REPORT 


Nant  of  Person  Reporting 

Gajarsa,  Arthur  J. 


Date  of  leport 

//  7/  97 


IX.  CERTIFICATION. 


In  compliance  w.'vh  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  tirae  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  ray  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seq. ,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 

.^^^^^^-^ 
Signature  yji^^^^^y^    'C^'^ Date      /-  7-  97 

^y^    X 

NOTE:    ANY  INEflVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 

THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104) . 


FILING  INSTRUCTIONS: 

Hail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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SCHEDULE 


Non-Profit  Organizations  -  Officer  and  Trustee 


Rensselaer  Neuman  Foundation, 

Board  of  Trustees,  1973 -Present 
The  Institute  for  Contemporary  Culture, 

Board  of  Trustees,  1986-1995 
Outward  Bound ,  U.S.A., 

Board  of  Trustees,  1987-Present 
Foundation  for  Improving  Understanding  of  the  Arts, 

Board  of  Trustees,  1982-Present 
The  National  Italian  American  Foundation, 

Board  of  Directors,  1976-Present 

General  Counsel,  1976-1989 

President,  1989-1992 

Vice  Chairman,  1993-1996 
The  Institute  for  Mediterranean  Democratic  Strategies, 

Board  of  Trustees,  1993-1995 
John  Carroll  Society, 

Board  of  Governors,  1992-Present 
Rensselaer  Polytechnic  Institute, 

Board  of  Trustees,  1994-Present 
Georgetown  University, 

Board  of  Regents,  1995-Present 


For  Profit  Organizations  -  Officer  or  Director 

Eyring  Corporation  1992-1996 

International  Strategies,  Limited  1993-1995 

Phidia  U.S.A. ,  Limited  1992-1994 

Abbazia,  U.S.A.,  Limited  1994-1995 

Vendramin  Limited  Inc.  1992-1995 

GASPA  Management  Limited  (partner  in  1995-1996 

investment  partnership  originally 

established  to  purchase  a  hotel, 

no  longer  in  existence) 


3£4 


FWANCUL  STATEMENT 

HET WORTH    -  /i|i(/''<^ 
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Arthur  J.  Gajarsa 
Financial  statement 
Supporting  schedule! 
Net  worth 
December  31.  1996 


File:07790WS2 


Cash  on  htmd  and  in  btrnks: 


Nationsbank  (J) 
Nationsbank  (T) 
Nationsbank  (S) 


$15,000 
1,000 
1,000 


Total 


$17.000 


Listed  securities: 


MunlcipsU  bonds  (J) 

$1,524,365 

Stocks  (J) 

1,354,700 

Municipal  bonds  (J) 

459,900 

Corporate  UlT's  (J) 

171.750 

Stocks  (T) 

49,875 

Clinical  Micro  Systems,  Inc.  (T) 

250,000* 

Marquee  Group,  Inc.  (T) 

6,000 

Rockywold  Deephaven  Cemips  (J) 

23,400* 

Stocks  and  options  (J) 

2,538,944 

Money  market  fund -Profit  sharing  (J) 

6,546 

Stocks-Profit  sharing  (T) 

170,651 

Bonds-Profit  sharing  (T) 

67,076 

Money  market  fund -IRA  (T) 

2,366 

Stocks  and  options-IRA  (T) 

133,302 

Bonds-IRA  (T) 

161,830 

Money  market  fund -IRA  (S) 

291 

Stocks- IRA  (S) 

3.990 

PW  Emerging  Markets  Equity  Fund  (T) 

14,517 

Money  market  fund  (D) 

44.310 

Stocks  (D) 

72,071 

Corporate  UlT's  (D) 

18,511 

Money  market  fund  (0) 

40.358 

Stocks  (D) 

63,819 

Corporate  UlT's  (D) 

18.511 

Money  market  fund  (D) 

1.357 

Stocks  (D) 

4.701 

Money  market  fund  (D) 

1,358 

Stocks  (D) 

4,701 

Total 

$7,234,200 

Real  estate  owned: 


Residence  -  Potomac,  MD  (J) 
Apartment  -  New  York,  NY  (J) 


$1,150,000 
365.000 


Total 


$1,515.000 


Other  assets: 


Coin  collection  (T) 

$55,000 

Law  firm  -  Joseph,  Gajarsa, 

McDermott  &  Reiner,  P.C.  (T) 

50.000 

Italian  Beach,  LP.  (T) 

86,000 

Biocard  Partners  (T) 

10.000 

Total 


$201.000 


•#   OHLnret    seci/cirtes 
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:Ait^ur  <SaJar8a  and!M«.l.anle  Cajarftiar 


•Actbiint  444^1 572  . 
.•■bec&mber  31,1996 


a    ^tm^ 


'jSWares. 'Investment  ■■•?■       ■•^'i-r'.'C"'   V      ■■'•'■    '.  MktVal 
•'^3&0O6  ■.•:Uniy  of  Mb:A6x:fac&Tujiqr^7^%^^           "    '        $328,332.00 

•*■.•   *•"•■.'•  ••         ■■•         "   ^^:  .•:•'"  .W'-.'.  .  <^'l  •        "i"     •    •'.y.^ 

••    .        •■  ."  ••        .••      .        .,•'.■'  V*-'  '~'       '  '"• 

•iOO.pbo" .  Cedl  Cnty, MD^bnty  moy^O/VOp.    ?/••  •  $1 09.831 .00 

:;';..•■;(.  =.  •  "     ;     ■■••  ;'  ."    vS-".  •'.  .  ^  :  ii 

'■.41-OiOOO  •MontgomeiyCbMOHOCSri6o%v7yi/di:  •  $113,965.50 

•'f    ;.=•  ■     .•       ■'■■]■  '  ^-l'.  '/?^'-  V-  -r'     '  ■ 

?'95i0b0    ?Montgomery(:k>Mp.:tec|.05%^^^^^          •  $97,931.70 

'/3Q0,<i00:-fMaryIandepA;^FPro^-7'i^  $313,653.00 

Qooiobd  ;^ontgorriry;Cd. MDlr^O0:M%jnm\  $1 00.765.00 

^^00;pOO.vPrWilliarri.CoVAlDA:iB-8i'3^               ;•'•  $100,276.00 

;3;^p,bo6;  Apr  wyilahn^'Co^  I  D>^'8:^             ".'.'  $100,298.00 

:';^6a;bpOrMD.STCPAJMFHSG;R©^6;^  $101,350.00 

; 50,000"..  •.-.Baltimore  NUXiNm-U%                     '••  $55,500.50 

;;io6;6Qa;pdEcon;peyAuthei76"J^                11  .  $102,463.00 

-;T^ta»:AccountValiia;  •■                        .H    ■   ?  $1,524,364.70 
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.' :  AiViur  Gajarsa  and  Melani*  Gi^araa  '    /  ^  /vA 
,>;  Account  707-9874. 
|.".' .Dec«inber31, 1996  : 

•■■  IShar»«    lnve»tmant        .?■.      ■";..     .'■■ 


MM  Vail 


■::  20,000     Amdahl  Corp         -  $250,000.(50 

.•;.-170;000  BaWmora.CoRevXuth/JOO'JSi'io/l/OS  $186,150.00 

■.'••.  50,000     Baltimore  MDWtr-piil  7X)0%  7/1/03  $55,500.00 

'}.  12,060     Computer  Horizons    .        ;"  $448,500.00 

• .! 'i,000      Coming  Convertible 6%'.  $63,375.00 

^•"  .10,000     FonixCorp':                 ■•■'             ,.'•  $86,250.00 

.,' 10.000     General  Surgical-.               -^^-'^  $82,500.00 

•..i  4.000       GTC                      ••.••.  $183,500.00 

'■;    300,000  MD  WlrQIty  Rn  >vdriiin  0%  9/1/03  $21 8,250.00 

.':A0O0       National  Media  Cpfp       ■ '..    ;    ■  $32,500.00 

10.000     Nebex  Resources'itd  V;     .  $13,700.00 

..;;■  5,000      Penjsahaan  Perseroaii  ■.]  •'  $174,375.00 

^.:  •liOOO.-     Universal  Health  Rfealty,'!-    '^i  '  '   '  $20,000.00 

':•■    6.000      Barclays  Bank  PLC  :•'  -    ;     $171,750.00 

";-  Security  Value  \  .  $1,988,350.00 
:L9M  Margin  Loan  Amount       .,                         ($1,130,669.19) 


"/si  9oo 


.Account  Equity  as  of  DecemberSI,  1996  . 


$865,6»0.81 
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ARTHUR     J.     AND     MELANIE     M. 

Account  No.    3505-8250 
Deceinber   31,    1996 


GAJARSA   (JT) 


Shares 

300 

com) 

400 

com) 

400 

com) 

2 

500 

com) 

2 

500 

wts) 

600 

wts) 

35 

000 

com) 

2 

000 

com) 

3 

000 

com) 

1 

000 

com) 

3 

000 

com) 

1 

000 

com) 

1 

000 

com) 

5 

000 

com) 

8 

500 

com) 

30 

000 

com) 

1 

000 

com) 

50 

000 

com) 

Investment 


Market  Value 


AT&T 

Amoco  Oil  Co. 

Bank  of  America  Co. 

Barringer  Technology,  Inc. 

Barringer  Technology,  Inc. 

Central  Main  Power  Company 

Computer  Horizon  Corp. 

EMC  Corp. 

GTE  Corp. 

Hirsch  Int.  Corp. 

Horizon  Group,  Inc. 

LCS  Industries,  Inc. 

Petroleum  Geophysical 

Refac  Technologies,  Inc. 

Summit  Bancorp. 

TGC  Industries,  Inc. 

Universal  Health  Realty,  Inc. 

Western  Transmedia 


Margin  Loan 


$    13,050 

32,100 

39,750 

20,937 

3,281 

6,825 

1,312,500 

66,000 

135,750 

18,125 

58,875 

290,000 

38,875 

27,500 

369,750 

45,000 

20,000 

40,625 

$2,538,943 
-   308.005 


$2,230,938 
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ARTHUR  J .   GA JARSA 

Account  No.  6D-70101-4 
December  31,  1996 


Shares 


Inveatment 


Market     Value 


2,000  (com) 
1,000  (com) 
1,000    (com) 


General  Surgical  Innovations 
National  Medial 
Teradyne ,  Inc . 


Margin  Loan 


$  18,250 

8,000 

23,625 

$  49,875 
-  20.944 
$  28,931 
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ARTHXTR     J.      GAJARSA      (IRA) 

Account  No.  3505-7845 
December  31,  1996 


Shares Inveatment Market  Value 

1,650  (com)  Computer  Horizons  Corp.         $   61,875 

300  (com)  Merck  &  Co.  23,775 

1,000  (com)  National  Media  6,875 

1,000  (com)  Nextell  Communications  13,000 

100  (com)  TGCI  Industries  150 

500  (com)  Universal  Realty  10,000 

14,705  (com)  Western  Transmedia        •  11,948 

9,116  (wrts)  Western  Transmedia  1,140 

5,587  (com)  Western  Transmedia  4,539 

200,000  Marvel  B.  Zero  Bonds  27,000 

10,000  U.S.  Treasury,  Ser.  14  7,106 

45,000  U.S.  Treasury,  Strip  32,076 

100,000  U.S.  Treasury,  Ser.  K  65,360 

48,000  U.S.  Treasury,  Ser.  M  30,288 


Stocks         $133,302 
Bonds  $161,830 


$  295,132 
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Wd  "lOiOi 


JOSEPH  GAJARSA  McDERMOTT  REINER  PC  PROFIT  SHARING  PLAN 
DTD  5/1/82  FBO  ARTHUR  J  GAJARSA  ,  \ 


Acct  4584  6922 

#0f 

Bid 

Description 

Shares 

12/31 

Value 

Aura  Systems 

AURA 

4.000 

2.0938 

$8,375 

Bell  &  Howell 

BHW 

1,200 

23.5000 

$28,200 

Energy  Conversion  Devices 

ENER 

500 

13.8750 

$6,938 

GTE  Corp 

GTE 

400 

45.5000 

$18,200 

LCS  Industries  Inc. 

LCSI 

500 

14.5000 

$7,250 

Microsoft  Corp 

MSFT 

400 

83.1250 

$33,250 

National  Media 

NM 

1.000 

6.3750 

$6,375 

Telekomunlkasi  Indonesia 

TLK 

500 

34.3750 

$17,188 

Somatogen  Inc. 

SMTG 

200 

10.5000 

$2,100 

Summit  Technology  Inc. 

BEAM 

1,000 

5.2500 

$5,250 

United  Technologies  Corp 

UTX 

400 

68.5000 

$27,400 

Universal  Health  Realty 

UHT 

500 

20.2500 

$10,125 

y  Resolution  FOG  Sr  A  Strips  10/15/02 
^UST  Strip  8/15/02 

50.000 

70.0000 

$35,000 

45.000 

71.2800 

$32,076 

no.  6^1 

$237,726 

rrotxs 

EonV>^ 

^7,oU 

PnAt»<«AMM 


12^1/06 
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I  cPeci8OTb«r31,1»96.J     • 


,^. 


NSharec    Name 


MktVal 


P^'-    . , 

s ' ^  ''/■'  <':    •Legtft^aso^Goy't t/oney  Marlsel^^ 

HP;-;;'-:    ••.  .•i'^rv^B'  ••^■■■'■■'?^/'^:;  -fj 

..■•apo;;.'    AmctalilCpip     '■      •      ■  ,  i  i!s 
^>^iio''^    AuraSy«lric.    ';j|;;  vii":;  ' 
K^bO:;x    Barciay^$OTkBbC"'^|' 
I  iiop  ■■'..;  ■■  Corning.'CcnveMiiilee"^';;.  '*■.-';  \v 

Energy .(ionyersioh     ,-;    .  .,  ;   -j 
GJaxcQ:'u'V/dlcome\    ■     :     --■    'M 

LC  S  IndusWes  f     .-  •      " 
Legg  MasonReglpnal-'Bank  Trust ' 
Perusahaan  Perseroaa  '    .  ,^     ■■ 
3^300. ■        Summit:ijfed]inoldgies'{v'  ■;;-.:    X 

w&ltJDj?fei^bo.  :,       .  ":? 

Washington  RealiJEstatoT,:  v'  v      ' 

Waste Managenwht      >.  .  '-  ^•.■ 
WMX  Technologies      .' 


?  700 

£-.]rop 


^.310,21 


j-^$3.712.50' 

:^,.' $350.00  / 
-•^52;850.00 

:1  ■  $142.50 
;;^j^,200.00 
.'"|$8.335.00 


3iOO 


f2S)0 

^200 


;:fc5o 

jToUl  Account  Value 


!-;M.568.00  ^ 
:^;$9,iB87.50  '^ 
.$15^1.31  ^ 
JJ10.425.00^ 
:  t!v*i  .575.00  -^ 
.t$9,350.00  '' 
v>7,o6o.OO  ^ 
;i^3.325.00^ 
^$1,550.00  ^ 
;  $3,325.00^ 
$134,892.02 


SToOLS 


374 


';  Robert  G^arsa        //~/\\ 
'   Account  506-6410  ' 

0«c«mb«r  31, 1998    . 


/'/7AS^ 


■  JShares  Invostment           '■  .     .;        :.      ;•.:  .     MktVal] 

•  '.  .         Legg  Mason;Gov't  Money' Markiet     ..  $40.358.29 -^ 

•Spa        Amdahl    ■       .             ■••■••;  53.712.50' 

-.200        Aura  Sys  Inc.-                  .•    '■.■•  S350  00- 
!■■■■■.■■•'■.! 

100.      Corning  Convertable  6%  •...  •...;■'  $6,325.00^ 

;60          Ecpgen   v                  ;    -      '.■      "\  S142.50 '^ 

.300.       Energy<;pnyersion       ._••  ;      . .  .S4.200.0&^                         I           ^ 

■200.      Glaxco.  Wellcome.'                ■.      •  $6,350.00"             ^^oC/^i,                           ^g,8j9 

.100         GTE       ;.     .^          .••       ••    .■     .;  -  $4,568.00'               Co  (ki      <J^TS                    /«,  ^  (  1 

■1,000     lonnsgaCorp  $16,000.00" 

700.      L  C  S  Industries  .  •:.      ■;.  $9,870,00'^ 

500        Legg  Mason  Regbnal  Bank  Trtjst  ■.'  $15,661.31'^ 

300        Penjsahaan.Pers^oan- ;.  S10.425.00  "^ 

300        Summit Technologfes -.i/'-.    .■ .  $1,575.00  '' 

200        Syquesf;           -^     -Z :  ■     ^      .:;   :  575500 

IpO^     BarclaysB^kPLG     '  y-    )/    '■';['  .  $2,850.00^ 

.400        WalmartStores  ■  ■..•,.;•.-■;,•..    ■  •$9,350.00'' 

100        Walt  Disney  Co           ■         '  $7!ooo.0O  ^ 

200         Washington  Real  Estate  $3,325.00' 

200        Waste  Management  $1,550.00^ 

100        WMX  Techriologles              li-.     V:     .  $332500" 

Total  Account  Vsrlue.  t'     '■         $147,687.60 


375 


ANSWERS  TO  OUESTIONMAIRE  OF  THE  UNITED  STATES 
SENATE.  COMMITTEE  OF  THE  JUDICIARY 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  Name: 

Alan  Stephen  Gold 

2.  Business  address: 

73  W.  Flagler  Street 
Room  1015 

Miami,  Florida  33130 
Tel:  305-375-3889 
Tel:  305-375-1479 

Residential  address: 

721  Saldano  Avenue 

Coral  Gables,  Florida  33143 

3.  Date  and  Place  of  Birth: 

January  8,  1944 

New  York  City,  New  York. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

I  have  been  married  to  Susan  F.  Gold  since  May  30,  1965. 
Susan's  maiden  name  was  Susan  Fine.  She  is  an  Adjunct 
Assistant  Professor  in  the  Department  of  Pediatrics, 
Mailman  Center  for  Child  Development,  University  of 
Miami,  1601  N.W.  12th  Avenue,  Miami,  Florida,  33136. 

5.  Education:  List  each  college  and  law  school  you  have  attended, 
including  dates  of  attendance,  degrees  received,  and  dates 
degrees  were  granted. 

(a)  Associate  Arts  Degree  with  honors.  University  of  Florida 
(1962  to  1966,  degree  received.  May  1964). 

(b)  University  of  Florida,  Bachelor  of  Arts  Degree  in 
Political  Science  (1962  to  1966,  degree  received  May 
1966)  . 

(c)  Duke  University  School  of  Law,  Juris  Doctor 
(1966  to  1969,  degree  received  June,  1969). 

(d)  University  of  Miami  School  of  Law,  Masters  in  Tax  Law. 
(1971  to  1974,  degree  received  July,  1974). 


43-594  97-13 
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Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

June,  1966  to  August  19  66; 

June,  1967  to  August  1967; 

June,  1967  to  August  1968; 

Group  Leader/Camp  Counselor,  Camp  Naticook  (now  closed), 

Naticook  Road,  Merrimack,  N.H.,  03054. 

July,  1969  to  July,  1970:  Research  Assistant  to  Chief  Judge 
Charles  Carroll  (deceased),  Florida  Third  District  Court  of 
Appeal,  2001  S.W.  117  Avenue,  Miami,  Florida  33175. 

July,  1970  to  December,  1970:  Associate,  Kates  and  Ress  P. A., 
current  address:  1700  San  Souci  Blvd.,  Miami,  Florida  33181. 

January,  1971  to  July,  1975:  Assistant  Dade  County  Attorney, 
Office  of  the  Dade  County  Attorney,  111  N.W.  1st  Street, 
Miami,  Florida  33128. 

July,  1975  to  July,  1992:  Majority  shareholder,  Greenberg, 
Traurig,  Hoffman,  Lipoff,  Rosen,  and  Quentel,  P. A.,  1221 
Brickell  Avenue,  Miami,  Florida  33131. 

July,  1992  to  January,  1993:  Appointed  Circuit  Judge,  Eleventh 
Judicial  Circuit  Court  in  and  for  Dade  County,  Florida. 

January,  1993  to  March,  1993:  Majority  shareholder,  Greenberg, 
Traurig,  Hoffman,  Lipoff,  Rosen,  and  Quentel,  P. A.,  1221 
Brickell  Avenue,  Miami,  Florida  33131. 

March,  1993  to  present:  Re-appointed  Circuit  Judge,  Eleventh 
Judicial  Circuit  Court  in  and  for  Dade  County,  Florida. 

January,  1988  to  April,  1995:  Adjunct  Professor  of  Law,  at  the 
University  of  Miami,  School  of  Law,  P.O.  Box  248087,  Coral 
Gables,  Florida. 

Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

None. 

Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 
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a.  University  of  Florida,  Associate  of  Arts  Degree  with  High 
Honors  (1964). 

b.  University  of  Florida,  Bachelor  of  Arts  Degree  with  High 
Honors  (1966). 

c.  University  of  Florida,  Honors  in  Political  Science 
(1966) . 

d.  Phi  Kappa  Phi  Honor  Society  (1966). 

e.  Pi  Sigma  Alpha  Honor  Society  (1966). 

f.  Selected  to  Duke  Law  School  Law  Review  (1967). 

g.  Selected  Distinguished  Scholar  and  Lecturer,  Florida 
State  University  Journal  of  Environmental  and  Land  Use 
Law  (1990)  . 

h.    Selected  to  membership  in  the  American  College  of  Real 

Estate  Attorneys  (1989). 
i.    Listed  in  the  1989/1990  and  1991/1992  volumes  of  the  Best 

Lawyers  in  America  in  the  area  of  Natural  Resources  and 

Environmental  Law. 
j.   Listed  with  biographical  reference  in  Marquis.  Who's  Who 

in  America  (47th  Edition)  and  Who's  Who  in  American  Law 

(7th  Edition)  (1992-1996). 
k.    Listed  in  Miami  Today  as  one  of  the  Twenty  Best  Attorneys 

in  Miami  (Miami  Today,  May  30,  1991). 
1.    Received  award  for  outstanding  contributions  in  the  field 

of   Legislative  Affairs   in   1989   from  the   Builders 

Association  of  South  Florida. 
m.    Received  award  for  outstanding  service  in  1984  from  the 

Environmental  and  Land  Use  Section  of  the  Florida  Bar. 

Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

a.  Executive  Council  Member,  Florida  Land  Use  & 
Environmental  Law  Section,  Florida  Bar  (1984-1986). 

b.  Member,  American  College  of  Real  Estate  Attorneys  (1989- 
1993) . 

c.  Member,  National  Policy  Council  of  the  Urban  Land 
Institute  (1988-1992). 

d.  Member,  Family  Law  Rules  Committee,  Florida  Bar  (1994  to 
date) . 

e.  Member,  Cuban  American  Bar  Association,  Dade  County  (1992 
to  date) . 

f.  Member,  Dade  County  Trial  Lawyers  Association  (1992  to 
date) . 

g.  Member,  Black  Lawyers  Association,  Dade  County  (1992  to 
date) . 

h.    Member,  Florida  Association  of  Women  Lawyers  (1992  to 

date) . 

i.   Member,  Miami  Beach  Bar  Association  (1992  to  date), 

j.    Member,  Family  Law  Section,  Florida  Bar   (1993  to  date), 

k.    Master,  First  Family  Inns  of  Court  (1993  to  1995). 
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1.   Member,  Florida  Supreme  Court's  Family  Law  Steering 

Committee.  (1994  to  1996). 
ra.   Member,  Education  Committee,  Florida  Circuit  Court  Judges 

Conference,  (1995  to  date), 
n.    Instructor,  Advanced  Florida  Judicial  College,  (1995  to 

date) . 
o.   Member   and   Sub-Committee   Chair,   Family   Law   Rules 

Committee,  Florida  Bar  (1995  to  date), 
p.   Member,  The  Peter  T.  Fay  American  Inn  of  Court  at  St. 

Thomas  University  School  of  Law  (1996  to  date). 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

(a)  Active  Lobbying  Memberships 

I  do  not  currently  belong  to  any  organization  which  is  active 
in  lobbying  before  a  legislative  body,  other  than  the  Florida 
Association  of  Circuit  Court  Judges. 

(b)  Other  Organizations  To  Which  I  Presently  Belong. 

I  am  currently  a  member  of  the  Advisory  Board,  Actors 
Playhouse,  a  Florida  non-profit  corporation. 

11.  Court  Admissions:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

(a)  Courts  of  the  State  of  Florida  (November,  1969). 

(b)  Courts  of  the  State  of  Colorado  (February,  1995). 

(c)  U.S.  Court  of  Appeals,  5th  Circuit  (May,  1970). 

(d)  United  States  District  Court,   Southern  District  of 
Florida,  General  Practice  (August,  1970). 

(e)  United  States  District  Court,  Middle  District  of  Florida 
(September,  1989). 

(f)  United  States  Supreme  Court  (January,  1974). 

My  membership  status  has  not  lapsed  in  any  court. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 
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a.  Articles 

1.  Comment,  "Hawaiian  Oke:  Kiefer-Stewart  Revisited,"  24 
University  of  Miami  Law  Review  681  (1970). 

2.  "Dade  County's  Entry  into  the  Quiet  Revolution,"  28  Land 
Use  Law  and  Zoning  Digest  No.  1  (1976). 

3.  "Dade  County's  Comprehensive  Development  Master  Plan:  What 
the  Courts  have  to  Say",  V  Florida  Environmental  and  Urban 
Issues,  No.  3,  page  1  (February  1978). 

4.  Co-Author:  "Preparing  and  Presenting  Zoning  Matters," 
Florida  Zoning  and  Land  Use  Planning  Manual,  The  Florida  Bar, 
Continuing  Legal  Education  (1983). 

5.  Co-Author:  "Equitable  Estoppel,  Vested  Rights  in  Land 
Usages,"  Volume  I,  Florida  Environmental  Land  Use  Manual,  the 
Florida  Bar,  Continuing  Education  (1989). 

6.  Co-Author:  Case  Study,  Presenting  Tax  Issues  to  the  Courts, 
Fair  Share,  the  Matrimonial  Law  Monthly,  No.  14,  page  3, 
(November,  1994). 

b.  Speeches  Involving  Constitution  Law  or  Policy 

I  have  devoted  considerable  time  lecturing  to  the  Florida  Bar 
and  other  associations  on  the  constitutional  implications  of 
Florida's  land  use  and  environmental  laws  and  policies  under 
the  Florida  and  U.S.  Constitutions.  The  speeches  were  not 
published.  I  have  contacted  the  Florida  Bar  and  other 
organizations  to  obtain  copies  of  materials  included  in 
seminars.  Regretfully,  except  for  items  11  and  13  below,  no 
copies  are  available.  I  do  not  have  any  copies  in  my 
possession,  nor  have  I  saved  any  notes.  Nonetheless,  the 
topics  and  dates  of  speeches  are  as  follows: 

1.  Distinguished  Lecturer  at  Florida  State  University  Law 
School  for  its  Journal  of  Land  Use  and  Environmental  law 
on  the  subject  of  "Florida's  Concurrency  Requirement  and 
the  Taking  Issue  -  How  Far  is  Too  Far?",  April,  1990. 

2.  1980  Florida  Bar  continuing  legal  education  lecturer 
concerning  a  chapter  prepared  by  Robert  H.  Traurig  and 
Alan  S.  Gold  in  the  Florida  Zoning  and  Land  Use  Planning, 
Florida  Bar  CLE  manual,  entitled  "Preparing  and 
Presenting  Zoning  Matters . " 

3.  1981  Annual  Planning  Conference,  Florida  Bar  American 
Planning  Association  on  the  topic  "Local  Government 
Comprehensive  Planning  Act  -  What's  Ahead  in  the  Court  in 
the  1980 's."  This  speech  was  published  as  an  article  in 
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Volume  I  Florida  Planning  No.  4  (Autumn,  1981). 

4.  Speaker  at  the  6th  Annual  Conference  on  Water  Management 
in  Florida  held  on  October  27-30,  1981.  The  topic  was 
"Water  Supply  for  the  Future:  The  Question  of  More  Water 
or  Fewer  People."  This  was  a  conference  held  by  all  the 
Water  Management  Districts  in  the  State  of  Florida. 

5.  Mid-Year  Florida  Bar  Conference  held  on  February  11, 

1982.  The  topic  was  "Impact  Fees  -  the  Developer's 
Perspective."  This  was  a  seminar  sponsored  by  the  Local 
Government  Section  of  the  Florida  Bar. 

6 .  Speaker  at  a  Land  Use  Litigation  Seminar  sponsored  by  the 
Environmental  Law  Section,  the  Real  Property  Section,  and 
the  Governmental  Law  Section  of  the  Florida  Bar.  My 
topic  was  "The  Federal  Forum  -  The  Public  and  Private 
Side  of  Section  1983  Civil  Right  Actions." 

7.  Speaker  at  a  workshop  on  Successful  Implementation  of 
Local  Comprehensive  Plans  on  the  topic  of  "Current  Legal 
Issues  in  Comprehensive  Planning."  The  workshop  was 
sponsored  by  the  State  of  Florida,  Department  of  Veteran 
and  Community  Affairs,  Division  of  Local  Resource 
Management  and  was  held  on  May  26  -27,  1982. 

8.  Speaker  at  the  Fall  1982  Florida  American  Planning 
Association  Annual  Conference  on  the  issue:  "Land  Use 
Controls  -  What's  New  in  Florida's  Land  Use  Law." 

9.  Speaker  at  the  Growth  Management  Conference  sponsored  by 
the  Withlacoochee  Regional  Planning  Council  on  March  24, 

1983.  The  topic  was  "Growth  Management  Strategies  for 
Local  Government:   A  Legal  Perspective." 

10.  Speaker  at  the  7th  Semi-Annual  Conference  on  Land, 
sponsored  by  the  Northwest  Center  for  Professional 
Education,  on  "Law  and  Land  Use  Related  Issues."  (May, 
1987) . 

11.  Speaker  at  the  8th  Semi-Annual  Conference  on  Land, 
sponsored  by  the  Northwest  Center  for  Professional 
Education,  on  "Land  Use  Issues  and  Their  Impact  on  Land 
Investing."  (May,  1989). 

12.  Speaker  at  a  conference  held  by  the  South  Florida 
Regional  Planning  Council  on  "Enhancing  Florida's  Urban 
Future",  September,  1989. 

13.  Speaker  at  the  CLE  Committee  of  the  Florida  Bar,  Local 
Government  law  Section  and  the  Environmental  and  Land  Use 
Section  Seminar  entitled:  "Every  Which  Way  But  Loose  - 
Concurrency  Revisited."  My  Topic  was  "Statutory  Vested 
Rights  and  Concurrency  -  Consistency  Requirements  Under 
the  Florida  Local  Government  Comprehensive  Planning  and 
Land  Development  Regulation  Act".  This  seminar  was  held 
in  December,  1989. 
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14.  Speaker  before  the  Joint  Select  Conmiittee  on  Growth 
Management  Implementation  of  the  Florida  Legislature  in 
December,  1989,  on  recommended  changes  to  Florida's 
Growth  Management  Law. 

15.  Speaker  at  the  Kendall/Perrine  Board  of  Realtors  Seminar 
on  Growth  Management  and  Concurrency,  April,  1990. 

16.  Speaker  at  the  Florida  Chamber  Seminar  at  St.  Petersburg, 
Florida.  This  seminar  was  entitled  "Two-In-One  Short 
Courses-Solid  and  Hazardous  Waste  Management  and 
Featuring  Growth  Management".  My  topic  was  "Vested 
Rights",  Taking  and  Moratoria".  This  seminar  was  held  in 
October,  1990. 

17.  Speaker  at  the  Urban,  State  and  Local  Government  Law 
Section  of  the  American  Bar  Association  on  Growth 
Management,  Concurrency  and  Land  Use  Planning  by 
Initiative.  My  topic  was  "Concurrency  and  the  Taking 
Issues:  The  Potential  for  Litigation".  This  seminar  was 
held  on  October  19,  1990. 

18.  Speaker  at  the  Florida  Chamber  Seminar  on  Growth 
Management  and  Update  and  the  Florida  Chamber's 
Environmental  Permitting/Growth  Management  Summer  School 
held  in  both  March  and  July,  1991. 

19.  Speaker  at  the  Greater  Miami  Chamber  of  Commerce 
Leadership  Miami  Seminar  on  Growth  and  Dade  County's 
Future  in  the  1990 's.  This  seminar  was  held  in  April, 
1991. 

20.  Speaker  at  a  seminar  on  "Wetlands  Regulation  in  Florida" 
on  March  5,  1992,  sponsored  by  the  National  Business 
Institute,  Inc. 

21.  Speaker  at  the  Florida  Chamber  Seminar  on  Growth 
Management  held  on  April  13,  1992. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

My  health  is  excellent.  My  last  physical  examination  was 
performed  on  July  17,  1996. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

I  was  appointed  by  Florida's  Governor  Lawton  Chiles  to  the 
11th  Circuit  Court  in  and  for  Dade  County,  Florida,  in  July 
1992.  Following  my  appointment,  I  lost  the  election  to 
maintain  my  position  in  SeptemlDer,  1992.  I  served  until 
January  3,  1993.  I  was  re-appointed  by  Governor  Chiles  as 
Circuit  Court  judge  in  March,  1993.  I  was  re-elected  without 
opposition  in  September,  1994.  My  current  term  expires  in 
January,  2000. 
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The  11th  Circuit  Court  has  jurisdiction  over  all  civil  matters 
involving  equity  and  damages  in  excess  of  $15,000;  criminal 
felonies;  probate;  juvenile  dependency/delinquency,  and 
domestic  relations. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

1.  Ten  Most  Significant  Opinions  I  Have  Written  (copies  of 
Florida  Law  Weekly  Supplements  and  unpublished  opinions  are 
included) 

(i)  State  of  Florida  v.  Riechmann.  4  Fla.L. Weekly  Sudd.  401 
(Fla.  11th  Cir..  November  4.    1996). 

(ii).  Wheeland  v.  Wheeland,  Case  No:  91-51088  FC  18.  11th 
Judicial  Circuit  in  and  for  Dade  County,  Florida,  2  Fla.  L. 
Weekly  Supp.  74  (11th  Cir.  1993). 

(iii).  Perillo  v.  Perillo,  Case  No:  92-42989  FC  18,  11th 
Judicial  Circuit  in  and  for  Dade  County,  Florida,  2  Fla.  L. 
Weekly  Supp.  74  (11th  Cir.  1993). 


(iv).   Spence  v.  Spence,  Case  No:  94-21669  FC  18.  11th 
Circuit  Court  in  and  for  Dade  County.  Florida.  3  Fla.L. Weekly 
Supp.  46  (Fla.  11th  Cir.  1995). 


(V).  Spence  v.  Spence.  Case  No:  94-21669  FC  18.  11th 
Circuit  Court  in  and  for  Dade  County.  Florida,  3  Fla.L. Weekly 
Supp.  227  (Fla.  11th  Cir.  1995). 


(vi).  Spence  v.  Spence,  Case  No:  94-21669  FC  18.  11th 
Circuit  Court  in  and  for  Dade  County,  Florida,  3  Fla.L. Weekly 
Supp.  591  (Fla.  11th  Cir.  1996). 


(vii) 
1993) 


Kallman  v.  Kallman,  623  So. 2d  1213  (Fla.  3rd  DCA 

The  trial  order  was  quoted  and  adopted  in  its  entirety. 


(viii).  Civetta  v.  Civetta,  case  number  78-3864  FC  18,  11th 
Judicial  Circuit  In  And  For  Dade  County,  Florida,  2  Fla.  L. 
Weekly  Supp.  151  (11th  Cir.  1994). 
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(ix).  Everhart  v.  Everhart,  case  number,  93-14738  FC  18.  in 
the  Circi'it  Court  of  the  11th  Judicial  Circuit  in  and  for  Dade 
County.  Florida. 

(X).  Pratt  V.  Pratt,  case  number.  89-21550  FC  18.  affirmed  in 
part  and  reversed  in  part.  645  So.2d  511  (Fla.  3rd  DCA  1994) 


Reversals . 


a.  Munro  v.  Munro,  630  So.  2d  199  (Fla.  3d  DCA  1993).  The 
appellate  court  found  error  in  my  failure  to  award  the  Husband 
a  special  equity  in  the  amount  of  an  inheritance  he  received 
from  his  mother.  I  had  found  that  his  inherited  funds  were 
commingled  with  the  Wife's  marital  funds  and  were  used  for 
marital  purposes.  A  copy  of  the  Final  Judgment  is  attached. 

b.  Natoli  V.  Natoli,  641  So. 2d  477  (Fla.  3d  DCA  1994).  The 
appellate  court  found  error  in  my  determination  that  the 
Wife's  rehabilitative  alimony  award  had  terminated  on  the  date 
of  the  filing  of  the  Husband's  petition  for  modification  of 
such  award.  It  also  found  that  1  had  erred  in  denying 
attorney's  fees  to  the  Wife  in  the  post- judgment  proceedings 
in  light  of  the  parties'  unequal  financial  resources  and  the 
Husband's  superior  earning  ability.  At  trial,  the  date  of 
termination  of  rehabilitative  alimony  was  never  contested  by 
the  Wife.  Additionally,  the  trial  order  had  determined  that 
the  Husband  was  unemployed,  had  no  significant  assets,  and, 
because  he  no  longer  worked  in  his  former  business,  did  not 
have  a  superior  earning  potential.  A  copy  of  the  trial  order 
is  attached. 

c.  Contreras  v.  Contreras,  645  So. 2d  564  (Fla.  3d  DCA  1994). 
The  appellate  court  held  that  the  Husband  could  not  be 
required  to  continue  making  child  support  payments  into  a 
trust  account  being  managed  by  a  court-appointed  guardian 
where  custody  had  been  changed  to  the  Husband  following  the 
wife's  abduction  of  the  children  to  Honduras  and  her  disregard 
of  court  orders  requiring  their  return.  The  purpose  of  the 
order  was  to  provide  a  fund  to  be  managed  by  the  guardian  to 
assure  that  the  children's  needs  were  met  during  the  time  of 
their  abduction.  The  guardian  was  in  communication  with  the 
Wife.  A  copy  of  the  trial  order  is  attached. 

d.  Pratt  V.  Pratt,  645  So. 2d  510  (Fla.  3d  DCA  1994).  The 
appellate  court  affirmed  the  trial  order,  quoting  from  it  at 
length.  It  reversed  the  finding  that  the  parties'  marital 
settlement  agreement  was  not  subject  to  modification.  I  had 
determined  that  the  agreement  was  a  property  settlement 
agreement  in  which  the  elderly  Wife  had  forfeited  her  interest 
in  jointly  held  realty  in  exchange  for  alimony  payments 
established  by  the  agreement.  A  copy  of  the  trial  order  is 
included  in  response  to  question  15(1)  supra. 

e.  Essex  V.  Essex,  649  So. 2d  293  (Fla.  3d  DCA  1995).  The 
appellate  court  held  that:  (i)  although  the  trial  court 
properly  found  enhancement  of  the  Husband's  pension  funds 
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during  the  marriage  to  be  a  marital  asset,  I  erred  in  not 
equally  distributing  such  enhancement  between  the  parties; 
(ii)  that  the  trial  court  should  not  have  used  the  enhanced 
value  of  the  residence  owned  by  the  Wife  prior  to  the  marriage 
when  computing  the  distribution  of  the  parties'  marital 
assets,  and  (iii)  that  the  wife's  monthly  award  of 
rehabilitative  alimony  was  too  low.  The  Final  Judgment, 
applying  the  applicable  statutory  criteria,  determined  that 
the  Husband's  municipal  pension,  through  no  effort  of  either 
party,  had  significantly  increased  by  virtue  of  a  formula  in 
effect  during  the  short  term  marriage,  such  that  the  Husband 
should  be  given  a  disproportionate  distribution.  The  Final 
Judgment  also  found  that  the  Husband  had  no  present  financial 
ability  to  pay  a  greater  award  of  rehabilitative  alimony  due 
to  his  obligation  to  pay  all  the  substantial  marital  debts.  A 
copy  of  the  Final  Judgment  is  attached. 

f.  Dean  v.  Dean,  665  So. 2d  244  (Fla.  3d  DCA  1996).  The 
appellate  court,  with  one  lengthy  dissent,  overturned  an  order 
that  the  Former  Husband  (debtor  parent)  must  pay  significant 
child  support  arrearages  under  a  divorce  decree. 
Notwithstanding  lengthy  findings  to  the  contrary  in  the  trial 
order,  the  appellate  court  concluded  that  the  father  was 
prejudiced  by  the  mother's  delay  in  bringing  suit,  and, 
therefore,  held  that  the  doctrine  of  laches  barred  suit.  A 
copy  of  the  trial  order  is  attached. 

q.  Orr  v.  State,  674  So. 2d  877,  (Fla.  3d  DCA  1996).  In  a  post- 
conviction matter,  the  appellate  court  held  that  the  defendant 
was  entitled  to  file  a  belated  appeal  due  to  ineffectiveness 
of  counsel  in  not  filing  a  timely  appeal.  No  written  trial 
order  was  rendered. 

h.  Katowitz  V.  Katowitz.  684  So. 2d  256  (Fla. 3d  DCA  1996).  The 
cause  was  remanded  to  clarify  the  judgment  regarding  the 
alimony  award.  A  copy  of  the  Final  Judgment  is  attached. 

i.  Knowles  v.  State.  682  So. 2d  699  (Fla. 3d  DCA  1996).  The 
order  modifying  the  Defendant's  probation  was  vacated  for 
conformance,  after  remand,  to  the  trial  court's  pronouncement 
of  the  conditions  found  to  have  been  violated.  No  written 
trial  order  was  rendered. 

i.  Gonzalez  v.  Gonzalez.  682  So. 2d  229  (Fla.  3d  DCA  1996).  The 
cause  was  remanded  for  resentencing  on  the  third  degree  grand 
theft  conviction.  No  written  trial  order  was  rendered. 

k.  Orlando  v.  State.  681  So. 2d  912  (Fla.  3d  DCA  1996).  The 
cause  was  remanded  for  resentencing  in  accord  with  Section 
775.084,  Florida  Statutes  (1995).  No  written  trial  order  was 
rendered. 

1.  Tribue  v.  State.  682  So. 2d  196  (Fla. 3d  DCA  1996).  The  cause 
was  remanded  to  grant  the  Defendant  additional  credit  for  time 
served.  No  written  trial  order  was  rendered. 

3.   Citations   of   Significant   Opinions   on   Federal   or   State 
Constitutional  Issues. 
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a.  State  of  Florida  v.  Riechmann,  4  Fla.L. Weekly  Sudd.  401 
(Fla.  11th  Cir.  November  4,  1996).  A  copy  is  included  in 
response  to  Question  15(1)  supra. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

I  was  appointed  by  Governor  Bob  Graham  to  the  State  of  Florida 
Land  Management  Study  Committee  (ELMS  II,  1984).  The  mandate 
of  the  Committee  was  to  recommend  land  use  and  environmental 
legislation  to  the  Governor  and  the  Florida  Legislature. 

17.  Legal  Career: 

a.   Describe   chronologically   your   law  practice   and 
experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the  dates 
of  the  period  you  were  a  clerk; 


I  served  as  a  research  assistant  to  Chief  Judge 
Charles  Carroll  (deceased)  from  July,  1969  to  July, 
1970. 


2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 


I  never  have  practiced  alone. 


3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  the  nature  of  your 
connection  with  each; 


July,  1969  to  July,  1970:  Research  Assistant  to 
Chief  Judge  Charles  Carroll  (deceased),  care  of  the 
Florida  Third  District  Court  of  Appeal,  2  001  S.W. 
117  Avenue,  Miami,  Florida  33175. 


July,  1970  to  December,  1970:  Associate,  Kates  and 
Ress  P. A.,  current  address:  1700  San  Souci  Blvd., 
Miami,  Florida  33181. 


January,  1971  to  July,  1975:  Assistant  Dade  County 
Attorney,  Office  of  the  Dade  County  Attorney,  111 
N.w.  1st  Street,  Miami,  Florida  33128. 
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July,  1975  to  July,  1992:  Majority  shareholder, 
Greenberg,  Traurig,  Hoffman,  Lipoff,  Rosen,  and 
Quentel,  P. A.,  1221  Brickell  Avenue,  Miami,  Florida 
33131. 


July,  1992  to  January,  1993:  Appointed  Circuit 
Judge,  Eleventh  Judicial  Circuit  Court  in  and  for 
Dade  County,  Florida. 


January,  1993  to  March,  1993:  Majority  shareholder, 
Greenberg,  Traurig,  Hoffman,  Lipoff,  Rosen,  and 
Quentel,  P. A.,  1221  Brickell  Avenue,  Miami,  Florida 
33131. 


March,  1993  to  present:  Re-appointed  Circuit 
Judge,  Eleventh  Judicial  Circuit  Court  in  and  for 
Dade  County,  Florida. 


January,  1988  to  April,  1995:  Adjunct  Professor  of 
Law,  at  the  University  of  Miami,  School  of  Law, 
P.O.  Box  248087,  Coral  Gables,  Florida. 


b.  1.  What  has  been  the  general  character  of  your 
law  practice,  before  becoming  a  judge, 
dividing  it  into  periods  with  dates  if  its 
character  has  changed  over  the  years? 


I  have  practiced  law  for  more  than  twenty- 
seven  years.  Following  my  judicial  clerkship, 
I  practiced  civil  governmental  law  with  the 
Dade  County  Attorney's  Office  for  four  and 
one-half  years.  The  practice  was  diverse  and 
offered  significant  opportunities  to  represent 
Metropolitan  Dade  County  in  litigation  in 
state  and  federal  courts. 


After  leaving  the  Dade  County  Attorney's 
Office  in  July  1975,  I  practiced  as  a  majority 
shareholder  for  seventeen  years  with  the  law 
firm  of  Greenberg,  Traurig,  Hoffman,  Lipoff, 
Rosen,  and  Quentel,  P. A.  My  initial  practice 
was  divided  between  complex  commercial 
litigation  and  real  property  law. 


Although  I  had  completed  a  Masters  in  Tax  at 
the  University  of  Miami  Law  School  in  1974, 
the  demands  of  private  practice  left  little 
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time  for  me  to  pursue,  and  keep  current  in, 
that  specialty.  By  the  early  1980 's,  my 
emphasis  shifted  from  commercial  litigation  to 
private  and  public  representation  of  clients 
in  land  use  and  environmental  matters  and 
litigation  throughout  the  State  of  Florida.  My 
public  clients  included  municipalities  and 
counties.  I  also  served,  part  time,  as  Village 
Attorney  for  Bal  Harbour  Village,  Florida,  and 
as  Co-General  Counsel  to  the  Florida  High- 
Speed  Transportation  Commission. 


2.  Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

(i)  Private  Practice/Representative  Clients 

In  regard  to  private  work,  my  commercial 
litigation  practice  was  primarily  in  the  area 
of  real  estate  mortgage  foreclosure  where  I 
represented  clients  such  as  the  Chase 
Manhattan  Bank  Real  Estate  Investment  Trust. 
In  the  land  use  and  environmental  areas,  I 
represented  clients  on  major  large  scale 
developments  throughout  the  State  of  Florida. 
I  obtained  approvals  for  more  than  twenty-five 
Developments  of  Regional  Impact  under  Chapter 
380,  Florida  Statutes.  In  the  course  of  my 
representation,  I  appeared  on  behalf  of 
clients  as  sole  trial  counsel  in  the  circuit 
courts  of  Monroe,  Dade,  Pinellas  and  Broward 
counties;  in  the  United  States  District  Court 
for  the  Southern  District  of  Florida;  before 
the  Florida  First,  Second,  Third  and  Fourth 
District  Courts  of  Appeal,  and  before  the 
Florida  Supreme  Court.  I  also  represented 
clients  as  chief  or  sole  trial  counsel  in 
administrative  hearings  under  the  Florida 
Administrative  Procedures  Act,  Chapter  120, 
Florida  Statutes,  and  before  the  Florida 
Governor  and  Cabinet  presiding  as  the  Florida 
Land  and  Water  Adjudicatory  Commission.  My 
former  clients  included  Ryder  System  Inc.; 
Florida  East  Coast  Railway  Corporation  (now 
Gran  Central  Corporation);  Huizenga  Holdings; 
Marine  Exhibition  Corporation;  Tribune 
Properties,  Inc.;  Arvida  Corporation;  American 
Bankers  Assurance  Company;  The  Graham 
Companies;  Homestead  Properties,  Ltd.;  Lennar 
Corporation,  and  J. P.  Morgan  Investments 
Company . 

(ii)  Public  Practice/Representative  Clients 
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In  regard  to  public  practice,  I  served  part 
time  from  January,  1977  to  December,  1985,  as 
Village  Attorney  for  Bal  Harbour  Village, 
Florida.  In  my  capacity  as  Village  Attorney,  I 
represented  the  Village  of  Bal  Harbour  in 
litigation  before  the  11th  Circuit  Court  in 
and  for  Dade  County,  Florida,  and  the  Florida 
Third  District  Court  of  Appeal,  involving  the 
setting  of  municipal  water  and  sewer  rates. 
The  Third  District  Court  of  Appeal  ruled  in 
favor  of  Bal  Harbour  Village  in  Citv  of  Miami 
Beach  V.  Town  of  Bav  Harbour  Islands,  380  So. 
2d  1112  (Fla.  3d  DCA  1980)  and  City  of  North 
Bav  V.  Village  v.  Citv  of  Miami  Beach,  365 
So. 2d  389  (Fla.  3d  DCA  1978). 

From  1984  to  1990,  I  served  as  Co-General 
Counsel  to  the  Florida-High  Speed  Rail 
Transportation  Commission  which  was  created  by 
the  Florida  Legislature,  under  Chapter  84-207, 
Laws  of  Florida ( 1984) ,  to  develop  a  high-speed 
rail  transportation  system  and  magnetic 
levitation  demonstration  project  in  the  State 
of  Florida.  As  part  of  my  responsibilities,  I 
advised  the  Commission  on  legal  matters  during 
its  quasi-judicial  hearings  involving  the 
selection  of  franchisees  to  construct  and 
operate  a  high-speed  rail  transportation 
system  and  a  magnetic  levitation  demonstration 
project.  I  also  participated  in  the  drafting 
and  adopting  of  all  Commission  rules  under 
Florida's  Administrative  Procedure  Act. 

From  1982  to  1990,  I  served,  on  various 
occasions,  as  Special  Counsel  to  Broward 
County,  Florida  in  litigation  in  the  17th 
Judicial  Circuit  Court.  The  cases  for  which  I 
was  retained  included:  (i)  the  defense  of 
county  set  water  and  sewer  utility  rates;  (ii) 
the  defense  of  the  County  against  Hyman 
Construction  Company  in  a  suit  for  breach  of 
contract  involving  the  construction  of  waste 
water  treatment  facilities,  and  (iii)  the 
defense  of  the  County  in  land  use  related 
cases.  All  cases  were  settled  prior  to  trial. 

I  also  was  appointed  as  special  counsel  in 
litigation  matters  to  Orange  County,  Florida; 
the  City  of  Margate,  Florida;  the  City  of 
Miami,  Florida,  and  the  Florida  Keys  Aqueduct 
Authority,  involving  utility  rate  regulation; 
antitrust,  and  land  use/environmental 
permitting. 

My  public  practice  with  the  Dade  County 
Attorney's  Office  included  representation  of 
Dade  County,  its  agencies  and  officials,  in 
both  state  and  federal  court,  in  substantive 
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areas  involving  ad  valorem  taxation;  civil 
rights  violations;  utility  rate  regulations; 
contract  disputes;  workmen's  compensation,  and 
land  use/environmental  matters.  In  one  federal 
civil  rights  proceeding,  I  represented  Dade 
Circuit  Court  Judge  Harold  Vann  who  was  sued 
for  ordering  the  closing  of  an  adult  movie 
theater.  See  Art  Theater  Enterprises,  Inc..  v. 
Gerstein,  72-95-Civ-Wm,  in  the  United  States 
District  Court  for  the  Southern  District  of 
Florida.  Another  appearance  in  federal  court 
resulted  in  a  reported  decision  styled  Fogg  v. 
Gerstein,  58  F.R.O.  627  (S.D.  Fla.  1973). 
Other  reported  decisions  resulted  from  quasi- 
judicial  proceedings  before  the  Board  of 
County  Commissioners,  and  its  agencies, 
following  review  in  Dade  County  Circuit  Court. 
These  decisions  include  Metropolitan  Dade 
County  V.  Babcock  Company,  287  So. 2d  139  (Fla. 
3d  DCA  1973);  Rosenbush  v.  City  of  North  Miami 
Beach,  281  So. 2d  298  (Fla.  1973);  Aronovitz  v. 
Dade  County.  290  So. 2d  536  (Fla.  3d  DCA  1974); 
Garden  State  Properties,  Inc.  v.  Director  of 
Dade  County  Bldg. ,  and  Zoning  Dept..  292  So. 2d 
67  (Fla.  3d  DCA  1974);  Hessen  v.  Metropolitan 
Dade  County.  293  So. 2d  128  (Fla.  3d  DCA  1974); 
Sutliff  V.  Metropolitan  Dade  County.  296  So. 2d 
523  (Fla.  3d  DCA  1974);  Marca.  S.A.  v.  Dade 
County.  304  So.  2d  461  (Fla.  3d  DCA  1974); 
Board  of  County  Commissioners  v.  Lutz.  314 
So. 2d  815  (Fla.  3d  DCA  1975).  I  was  sole  trial 
and  appellate  counsel  on  these  matters. 

In  addition,  from  1973  to  1975,  I  represented 
Dade  County  in  the  adoption  and  implementation 
of  the  Dade  County  Master  Plan.  At  that  time, 
Dade  County's  efforts  to  manage  growth  were 
unique  to  Florida.  I  drafted  a  series  of 
county  laws  to  implement  the  plan  in  the  areas 
of  environmental  protection,  large  scale 
development  review,  consistency  requirements, 
and  intergovernmental  coordination  of  impacts 
of  large  scale  developments  in  municipalities 
which  traditionally  were  not  reviewed  or 
regulated  by  Dade  County.  These  efforts  were 
discussed  in  an  article  which  I  authored 
concerning  the  adoption  and  implementation 
process,  entitled  "Dade  County's  Entry  into 
the  Quiet  Revolution",  which  was  published  in 
28  Land  Use  Law  and  Zoning  Digest  Number  1, 
1976.  By  resolution  dated  May  15,  1975,  the 
Dade  County  Planning  Advisory  Board  commended 
my  legal  representation. 

Finally,  I  also  served  as  counsel  to  the  Dade 
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County  Model  Cities  Program;  the  Dade  County 
Department  of  Housing  and  Urban  Development 
and  the  Urban  Development  Advisory  Board;  the 
Dade  County  Community  Action  Agency,  and  the 
Metropolitan  Dade  County  Water  and  Sewer 
Board . 


1.  Did  you  appear  in  court  frequently,  occasionally,  or  not 
at  all?  If  the  frequency  of  your  appearance  in  court 
varied,  describe  each  such  variance,  giving  dates. 

(a)  I  have  appeared  before  the  Circuit  Courts  of 
Florida;  the  Federal  District  Court  for  the  Southern 
District  of  Florida;  the  Florida  District  Courts  of 
Appeal,  and  the  Florida  Supreme  Court  with  greater 
frequency  during  the  years  1971  through  1986  than  from 
1986  to  1992. 


What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  State  courts; 

(c)  other  courts. 


Federal  Court:  5% 

State  Courts  of  Record  (general):   15% 
Administrative  Bodies:   60% 
Appellate  Court:  20% 


3.    What  percentage  of  your  litigation  was; 

(a)  civil; 

(b)  criminal. 

Civil:    100%  as  an  attorney. 
Criminal:  0%  as  an  attorney. 


State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled),  indicating 
whether  you  were  sole  counsel,  chief  counsel  or  associate 
counsel . 


I  was  sole  trial  counsel  (as  best  as  I  can  reconstruct) in 
twenty-nine  non-jury  cases  which  went  to  judgment,  three 
jury  cases,  and  three  administrative  hearings.  Each 
administrative  proceeding  exceeded  one  week  in  duration. 
I  also  have  been  sole  or  chief  appellate  counsel  in 
twenty-seven  reported  appellate  decisions. 


c.    5.    What  percentage  of  these  trials  was: 
(a)  jury; 
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(b)  non-jury. 

Non-jury:  99%  as  an  attorney. 
Jury:  1%  as  an  attorney. 

18.  Litigation:  Describe  ten  of  the  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if  the 
cases  were  reported,  and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the 
party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges 
before  whom  the  case  was  tried; 

(c)  the  individual  name,  addresses  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 


(a)   Case  Style 


(b) 

Number : 

(c) 

Clients: 

• 

(d) 

Nature  of 

Participation: 

(e) 

Case  Summary, 

Sicmif icance. 

and  DisDosition 

Florida  Audubon  Society.  Inc.  v. 
Hole. 

Case  No.  82-2131  Civ-JWK,  in  the 
United  States  District  Court  for  the 
Southern  District  of  Florida. 

City  National  Bank,  as  Trustee,  and 
Fininvest  Management  Company. 


Sole  trial  counsel. 


The  Florida  Audubon  Society  filed  an 
action  in  the  United  States  District 
Court  for  the  Southern  District  of 
Florida  under  the  National 
Endangered  Species  Act  to  enjoin 
blasting  activities  on  a  three 
hundred  and  twenty  acre  parcel 
located  in  North  Key  Largo,  Florida, 
known  as  "Port  Bougainville."  The 
Florida  Audubon  Society  claimed  that 
blasting  disturbed  and  annoyed  the 
American  Crocodile,  an  endangered 
species,  that  nested  nearby. 
Following  a  one  day  evidentiary 
hearing,  the  District  Court  denied 
the  preliminary  injunction.  The  case 
is  significant  because  it  was  the 
first  decision  to  address  whether, 
and  the  extent  in  which,  the 
Endangered  Species  Act  applied  to 
upland  private  property  activities 
that  occurred  near  the  habitat  of  an 
endangered  species . 
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(f )  Court /Judge: 

(g)  Date  Tried: 

(h)  Attorneys 
Involved: 


(a)  Case  Style: 

(b)  Number : 

(c)  Clients: 

(d)  Nature  of 
Participation: 


Judge  James  W.  Kehoe. 
April,  1983. 


Fred  Walter  Mattlin,  for  the  Florida 
Audubon  Society,  c/o  Mattlin  and 
McClosky,  2300  Glades  Road,  Suite 
400,  Building  E,  Boca  Raton,  Florida 
33415  (561)  368-9200, 

and 

Honorable  Kenneth  L.  Ryskamp,  for 
Defendant  Nickols/Hendrix/Post 
Corporation,  C/O  United  States 
District  Courthouse  701  Clematis 
Street,  West  Palm  Beach,  Florida 
33401. 

Manufacturers  National  Corporation 
V.  Blake 

287  So. 2d  129,  71  ALR  3rd  945  (Fla. 
3rd  DCA  1973) 

Metropolitan  Dade  County 


Sole  trial  and  appellate  counsel 


(e) 


Case  Summary. 
Significance, 
and  Disposition: 


(f )   Court/Judge: 


Initially,  the  condominium 
developer/owner  challenged  its  real 
property  tax  assessment  claiming 
that  the  condominium  should  not  be 
taxed  until  the  entire  condominium 
was  substantially  completed.  The 
decision  upheld  the  Circuit  Court's 
judgment  entered  in  favor  of  Dade 
County  that  a  tax  statute  permitting 
the  assessment  of  improvements  or 
portions  of  improvements 
substantially  completed  on  the  tax 
valuation  date  should  be  construed 
as  permitting  the  assessment  of 
substantially  completed  common 
elements  in  the  condominium.  The 
opinion  of  the  Florida  Third 
District  Court  of  Appeal  was  the 
subject  of  an  annotation  in  the 
American  Law  Reports,  Third  Edition, 
under  the  heading  "Real  Estate 
Taxation  of  Condominiums" 

Florida  Third  District   Court  of 
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Appeal/Judge  William  A.  Herrin,  Jr., 
(deceased)  11th  Circuit  Court. 


(g)   Date  Tried: 

(h)   Attorneys 
Involved; 


(a)  Case  Style: 

(b)  Number: 

(c)  Client: 

(d)  Nature  of 
Participation: 


(e) 


Case  Summary, 
Significance, 
and  Disposition; 


April,  1972 


Vincent  E.   Damian,   Jr.,   Saloman 
Kanner  &  Damian,  80  S.W.  8th  Street, 
Suite  2550,  Miami,  Florida  33130- 
3047  (305)  379-1681 
and 

Gary  S.  Brooks,  Esq.,  One 
International  Place,  Suite  2800, 
Miami,  Florida  33131  (305)  539-8400. 

Wald  Corporation  v.  Metropolitan 
Dade  County 

Case  No.  75-3173  (11th  Circuit 
Court);  Case  No.  74-1249  (United 
States  District  Court,  Southern 
District  of  Florida  1974);  338  So.  2d 
863  (Fla.  3rd  DCA  1976)  . 

Metropolitan  Dade  County,  Florida. 


Sole  trial  counsel  in  state  and 
federal  courts.  Following  my  tenure 
at  the  Dade  County  Attorneys ' 
Office,  the  County  was  represented 
on  appeal  by  Robert  A.  Ginsburg, 
County  Attorney. 


The  case  upheld  the  police  power  of 
Dade  County  to  constitutionally 
require  on-site  drainage  exactions 
as  part  of  its  subdivision  process. 
Upon  appeal  of  a  judgment  in  favor 
of  Dade  County,  the  Florida  Third 
District  Court  of  Appeal  affirmed 
the  Circuit  Court  after  reviewing 
the  law  from  numerous  states  in  the 
area  of  subdivision  exactions. 


(f )   Court/Judge: 


(g)   Date  Tried; 
(h)   Attorneys 


Federal  Court:  Judge  James  L.  King; 
State  Court:  Judge  Dan  Satin.  The 
case  was  initially  filed  in  federal 
court  but  remanded  to  the  state 
court . 

August,  1975. 
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Involved; 

(a)  Case  Style: 

(b)  Number: 


H.  Reynolds  Sampson  of  Korner  and 
Sampson,  P. A.,  2  801  Ponce  De  Leon 
Boulevard,  Coral  Gables,  Florida, 
(last  known  address) 

Markham  v.  Fogg 

Case  No.  72-9202,  Broward  Circuit 
Court;  397  So. 2d  944,  (Fla.  4th  DCA 
1981);  458  So. 2d  1122  (Fla.  1984). 


(c)   Clients! 


(d)   Nature  of 

Participation: 


(e)  Case  Summary. 
Significance, 
and  Disposition; 


E . C .   Fogg   III; 
Elizabeth  Fogg. 


Allen   Fogg,   and 


(f )   Court /Judge; 


(g)   Date  Tried: 

(h)  Attorneys 
Involved: 


5.    (a)   Case  Style; 


Sole   trial   attorney 
appellate  counsel. 


and   chief 


The  case  clarified  the  law  in 
Florida  as  to  the  constitutionality 
of  Florida's  Greenbelt  Statute 
(Section  193.461,  Florida  Statutes) 
when  applied  to  property  owners  who 
rezone  land  but  seek  to  maintain 
their  agriculture  classification  for 
ad  valorem  tax  assessment  purposes. 
The  Circuit  Court  ruled  for  the  Tax 
Assessor  and  denied  agricultural 
classification  to  the  property 
owner.  The  Florida  Fourth  District 
Court  of  Appeal  reversed  in  Fogg  v. 
Broward  County,  397  So. 2d  944  (Fla. 
4th  DCA  1981).  The  Florida  Supreme 
Court  found  conflict,  and  while 
reversing  the  Fourth  District  Court 
of  Appeal,  nonetheless  determined 
that  Section  193 . 461 ( 3 ) (b)  did  not 
preclude  a  landowner  from  presenting 
evidence  that  a  property  was  being 
used  primarily  for  agricultural 
purposes . 

Lamar  Warren  (retired),  17th  Circuit 
Court,  Broward  County. 

February,  1980. 


Gaylord  A.  Wood,  Jr.,  for  Property 
Assessor  Markham,  304  S.W.  12th 
Street,  Ft.  Lauderdale,  Florida 
33315  (305)  463-4040. 

Arvida  Corporation  v.  Broward  County 
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(b)   Number: 


(c)  Client; 

(d)  Nature  of 
Participation: 

(e)  Case  Sununarv. 
Significance, 
and  Disposition; 


<f )   Court/Judge: 


(g)   Date  Tried: 

(h)   Attorneys 
Involved: 


Case  No.   81-13862,   17th  Circuit 
Court . 

Arvida  Corporation 
Sole  trial  counsel 


The  Circuit  Court  determined  the 
circumstances  under  which  land  that 
had  been  rezoned  to  a  non- 
agriculture  use  (namely  Arvida's 
Weston  Community  in  Broward  County, 
Florida)  could  retain  its 
agriculture  classification  for  ad 
valorem  tax  purposes  under  the 
holding  of  Markham  v.  Fogg,  458 
So. 2d  1122  (Fla.  1984).  The  Circuit 
Court  entered  judgment  for  Arvida 
Corporation  after  applying  the 
applicable  statutory  criteria.  The 
case  was  settled  after  final 
judgment. 

Judge  Mark  Polen,  17th  Circuit 
Court,  Broward  County,  Florida,  (now 
a  judge  at  the  Florida  Fourth 
District  Court  of  Appeal). 

July,  1985. 


Gaylord  A.  Wood,  Jr.,  for  Markham, 
304  S.W.  12th  Street,  Ft. 
Lauderdale,  Florida  33315  (305)  463- 
4040. 


6.    (a)   Case  Style: 


(b)   Number : 


(c)   Client: 


(d)  Nature  of 
Participation ; 

(e)  Case  Summary. 
Significance, 
and  Disposition: 


Marina 


Cay 


Property    Owners. 


Associations,  et  al.  v.  Stuart 
Sportf ishing.  Inc. 

Case  No.  88-0553,  Martin  Circuit 
Court;  reported  at  341  So. 2d  169 
(Fla.  4th  DCA  1989)  . 

Marina  Cay  Property  Owners 
Association,  Inc. 


Lead  trial  counsel, 


The  case  involved  enforcement  of  a 
settlement  agreement  between 
neighboring  property  owners  over  a 
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(f )   Court/Judge; 


(g)   Date  tried: 

(h)   Attorneys 
Involved: 


(a)   Case  Style 


(b) 

Number: 

(c) 

Client: 

(d) 

Nature  of 

Participation: 

(e) 

Case  Summary, 

Sianif icance. 

and  DisDosition 

(f )   Court /Judge: 


long  standing  nuisance  controversy. 
The  case  was  significant  for  its 
application  of  the  rule  of  eiusdem 
generis.  The  Circuit  Court  entered 
final  judgment  in  favor  of  the 
Marina  Cay  Property  Owners 
Association  whom  I  represented.  The 
judgment  was  affirmed  on  appeal. 

Florida  Fourth  District  Court  of 
Appeal/Judge  Scott  M.  Kenney,  Jr., 
Circuit  Court  Judge,  Martin  County. 

June,  1988. 


Robert  L.  Lord,  Jr.,  Esq.,  Larry, 
Buchanan,  Bowdish  &  Bovie,  555 
Colorado  Avenue,  Suite  1,  Stuart, 
Florida  34995;  (407)  287-2600. 

City  of  North  Bay  Village  v.  City  of 
Miami  Beach 

Case  No.  77-1962,  77-1963,  and  77- 
1964,  11th  Circuit  Court;  356  So. 2d 
389  (Fla.  3rd  DCA  1978). 

Bal  Harbour  Village. 


Sole  trial  counsel  for  Bal  Harbour 
Village;  chief  trial  and  appellate 
counsel . 


The  case  involved  significant  issues 
concerning  the  authority  of  a 
municipal  water  supplier  to 
unilaterally  set  water  rates  for 
bulk  city  users  where  the  Dade 
County  Water  and  Sewer  Board,  by 
virtue  of  a  county  ordinance,  had 
jurisdiction  to  supervise  water 
rates  charged  by  the  City  for  the 
period  in  question.  The  Circuit 
Court  ruled  for  the  City  of  Miami 
Beach.  The  Florida  Third  District 
Court  of  Appeal  reversed  in  favor  of 
the  municipal  bulk  users,  including 
Bal  Harbour  Village,  Florida,  whom  I 
represented. 

Florida  Third  District  Court  of 
Appeal/Judge  G.  Milton  Rubin,  11th 
Circuit  Court. 
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(g)   Date  Tried: 

(h)   Attorneys 
Involved: 


(a)  Case  Style; 

(b)  Number: 

(c)  Client: 


(d)  Nature  of 
Participation : 

(e)  Case  Suminarv, 
Significance, 
and  Disposition: 


(f )   Court /Judge: 


(g)  Date  Tried: 

(h)   Attorneys 
Involved; 


(a)   Case  Style: 


November,  1977. 


Joseph  H.  Weil,  Esq.,  3000  Biscayne 
Boulevard,  500  Executive  Plaza, 
Miami,  Florida  33137 (last  known 
address)  (represented  North  Bay 
Village);  Lewis  H.  Horwitz,  Esq., 
201  S.  Biscayne  Boulevard,  Miami, 
Florida  33131  (305)  373-9400 
(represented  Bay  Harbour  Village); 
Lee  H.  Schillinger,  Esq.,  4601 
Sheridan  Street,  Suite  202, 
Hollywood,  Florida  33021-3432,  phone 
number  (954)  981-8383;  and  Joseph  A. 
Wanick,  Esq.  (deceased)  (represented 
City  of  Miami  Beach). 

Raymond  T.  O'Keefe,  et.  al.  v. 
Walter  Harvey  Corporation. 

346  So. 2d  617  (Fla.  3rd  OCA  1977); 
Case  No:  76-357,  11th  Circuit  Court. 

Trustees  of  the  Chase  Manhattan  Bank 
Real  Estate  Investment  Trust. 


Sole  trial  and  appellate  counsel, 


The  case  involved  foreclosure  of  a 
mortgage  against  a  corporate  office 
developer.  It  was  one  of  the 
earliest  cases  to  determine  the 
rights  of  REIT  lenders  to  cease 
funding  and  foreclose  against  a 
borrower  who  claimed  equitable 
estoppel  due  to  illegal  actions  of 
the  lender  when  cost  overruns  exceed 
the  amended  loan  amount.  The  Circuit 
Court  entered  final  judgment  in 
favor  of  the  REIT  lender.  The 
judgment  was  affirmed  on  appeal. 

Florida  Third  District  Court  of 
Appeal/ Judge  William  A.  Herrin,  Jr., 
11th  Circuit  Court. 

October,  1976. 


Nard  S.  Helman,  Esq.,  9100  S. 
Dadeland  Boulevard,  Suite  1602, 
Miami,  Florida  33156  (305)  670-3100. 

Northgate  Limited,  v.  City  of  St. 
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(b)  Number : 

(c)  Client: 


(d)   Nature  of 

Participation ; 


Petersburg. 

Case  No.  77-2583,  Pinellas  County, 
Florida. 

Northgate    Limited,    A    Florida 
Corporation. 


Sole  Counsel . 


(e)  Case  Summary. 
Significance, 
and  Disposition: 


(f )   Court /Judge: 


(g)   Date  Tried: 

(h)   Attorneys 
Involved: 


10.   (a)   Case  Style: 

(b)  Number : 

(c)  Client: 

(d)  Nature  of 
Participation: 


The  case  involved  a  constitutional 
challenge  to  a  city  initiated  change 
of  property  use  from  residential  to 
industrial  pursuant  to  the 
implementation  of  the  city's 
comprehensive  plan  adopted  pursuant 
to  chapter  163,  Part  II,  Florida 
Statutes  (1975).  The  Pinellas 
Circuit  Court  was  the  first  Florida 
Court  to  rule  on  the  validity  of  a 
city's  comprehensive  plan  for 
failure  to  meet  requirements  dealing 
with  economic  feasibility, 
intergovernmental  coordination,  and 
the  5th  Amendment  prohibition 
against  taking  property  without  just 
compensation.  The  Circuit  Court 
entered  final  judgement  for  the 
property  owner,  Northgate  Ltd.,  and 
invalidated  the  change  in  use  as 
constituting  impermissible  land 
banking.  No  appeal  was  taken  from 
the  final  judgment. 

Pinellas  County  Circuit  Court/Judge 
Maynard  F.  Swanson. 

October,  1980. 

Larry  D.  Brown  (deceased).  Mr.  Brown 
was  an  Assistant  City  Attorney  for 
the  City  of  St.  Petersburg. 

Ocean  Diners  v.  Keys  Lobster.  Inc. 

422  So. 2d  1088  (Fla.  3rd  DCA  1982); 
Case  No.  82-271,  16th  Circuit 
Court . 

Keys  Lobster,  Inc. 


Sole  trial  and  appellate  counsel. 
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(e) 


Case  Summary. 
Significance, 
and  Disposition; 


(f )   Court /Judge : 


(g)   Date  Tried: 

(h)  Attorneys 
Involved; 


This  was  a  contract  action  to 
enforce  an  option  to  purchase  real 
property.  The  case  is  significant  in 
that,  prior  to  the  decision,  no 
other  Florida  case  had  recognized 
that  a  property  owner  had  an  implied 
contract  right,  as  a  necessary 
condition  precedent,  to  refuse  to 
honor  the  exercise  of  a  contract 
option,  when  the  owner  determined 
that  the  option  holder  had 
insufficient  assets  and  cash  flow  to 
either  make  the  required  down 
payment  or  to  realistically  assure 
repayment  in  accordance  with  the 
purchase  money  option  terms.  The 
Circuit  Court  entered  final  judgment 
in  favor  of  the  property  owner,  Keys 
Lobster  Inc.  The  judgment  was  upheld 
on  appeal. 

16th  Circuit  Court/Judge  Helio 
Gomez. 

May,  1981. 


David  Bercuson,  Esq.,  9130  S. 
Dadeland  Blvd.,  Suite  1704,  Miami, 
Florida  33156-7852. 


The  following  are  the  names,  addresses,  and  telephone  numbers  of 
attorneys  who  have  recently  appeared  before  me  as  a  judge; 

(1).  Melvyn  Frumkes,  Esq.,  100  N.  Biscayne  Boulevard,  Suite  1607, 

Miami,  Florida  33132-2380,  phone  #(305)371-5600. 
(2).  Maurice  Kutner,  Esq.,  28  W.  Flagler  Street,  Suite  12,  Miami, 

Florida  33130-1898,  phone  #(305)377-9411. 
(3).  Andrew  Leinoff,  Esq.,  1500  San  Remo  Avenue,  Coral  Gables, 

Florida  33146-3047,  phone  #(305)661-1556. 
(4).  Cynthia  Greene,  Esq.,  44  W.  Flagler  Street,  Suite  2100,  Miami, 

Florida  33130-6807,  phone  #(305)577-0090. 
(5).  Elizabeth  S.  Baker,  Esq.,  501  Brickell  Key  Drive,  Suite  300, 

Miami,  Florida  33131-2608,  phone  #(305)374-5505. 
(6).  Burton  Young,  Esq., 17071  W.  Dixie  Highway,  North  Miami  Beach, 

Florida,  33160-3765,  phone  #(305)945-1851. 
(7).  Scott  Marder,  Esq.,  1350  N.W.  12th  Avenue,  Miami,  Florida 

33125,  phone  #(305)547-0405. 
(8).  William  Surowiec,  Esq.,  1320  N.W.  14th  Street,  Miami,  Florida 

33125,  phone  #(305)  545-1858. 
(9). Donald  Cannava,  Esq.,  1350  N.W.  12th  Avenue,  Miami,  Florida 

33125,  phone  #(305)547-0408. 
(10). Beth  Quiat,  Esq.,  8525  S.W.  92  Street,  Suite  B-5,  Miami, 

Florida  33156-7374,  phone  #(305)  279-4044. 

19.   Legal   Activities:   Describe   the   most   significant   legal 
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activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  you  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived . ) 

a.  Port  Bouaanville  Project. 

From  1982  to  1988,  I  represented  the  owner  and,  thereafter,  the 
receiver,  of  a  project  in  North  Key  Largo,  Monroe  County,  Florida, 
known  as  Port  Bouganville.  Eventually,  the  project  was  acquired  by 
the  State  of  Florida  for  public  use.  The  permitting  process 
resulted  in  significant  litigation  which  has  been  reported  as 
follows:  (i)  Friends  of  the  Everglades,  Inc.  v.  South  Florida  Water 
Management  District.  446  So. 2d  1117  (Fla.  4th  DCA  1984);  (ii) 
Friends  of  the  Everglades,  Inc.  v.  South  Florida  Regional  Planning 
Council.  447  So. 2d  902  (Fla.  3rd  DCA  1984);  (iii)  Friends  of  the 
Everglades,  Inc.  v.  South  Florida  Regional  Planning  Council,  456 
So. 2d  491  (Fla.  3rd  DCA  1984);  (iv)  Friends  of  the  Everglades  Inc. 
V.  Board  of  County  Commissioners  of  Monroe  County,  456  So. 2d  904 
(Fla.  1st  DCA  1984);  (v)  Upper  Keys  Citizen  Association.  Inc.  v. 
Monroe  County.  467  So. 2d  1018  (Fla. 3rd  DCA  1985).  I  was  chief  trial 
and  appellate  counsel  for  the  owner  in  all  administrative,  civil, 
and  appellate  proceedings. 

b.  Gran  Central  Park. 

From  1982  to  1992,  I  represented  the  Florida  East  Coast  Railway 
Company  in  the  land  use  and  environmental  permitting  of  a  960  acre 
industrial  park  in  Dade  County,  Florida.  This  project  was  approved 
by  the  South  Florida  Regional  Planning  Council  and  Metropolitan 
Dade  County,  Florida,  but  challenged  by  the  Florida  Department  of 
Community  Affairs,  acting  as  the  State  Land  Planning  Agency. 
Extensive  administrative  hearings  were  held  before  William  E. 
Williams,  Hearing  Officer,  and  the  Florida  Governor  and  Cabinet, 
sitting  as  the  Florida  Land  and  Water  Adjudicatory  Commission.  All 
hearings  were  successfully  concluded  in  favor  of  the  Florida  East 
Coast  Railway  Company.  The  cause  resulted  in  one  reported  appellate 
decision.  Please  see  Florida  East  Coast  Railway  Company  v.  State  of 
Florida  Land  and  Water  Adjudicatory  Commission.  464  So. 2d  1361 
(Fla.  3rd  DCA  1985). 

c.  Cape  Cave. 

From  1983  to  1987,  I  represented  the  corporate  owner  of  a  2800-lot 
subdivision  located  in  Southwest  Florida  in  its  efforts  to  obtain 
permits  from  the  Florida  Department  of  Environmental  Regulation  for 
dredge  and  fill  and  a  storm  water  management  system.  The 
Department's  intent  to  issue  permits  was  challenged  by  an 
environmental  organization.  Thereafter,  an  administrative  hearing 
was  held  before  a  hearing  officer.  The  hearing,  lasting  more  than 
a  week,  involved  extensive  presentation  of  expert  testimony,  and 
the  submission  of  detailed  findings  of  fact  and  conclusions  of  law. 
I  was  chief  trial  counsel.  The  matters  at  issue  were  ultimately 
addressed  by  the  Florida  First  District  Court  of  Appeal  in  Cape 
Cave  V.  Dept.  of  Envir.  Regulation.  498  So.  2d  1309  (Fla.  1st  DCA 
1986)  . 
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d.  Family  Division  Pilot  Project. 

I  was  appointed  Chairperson  of  the  Family  Division  Planning 
Committee  pursuant  to  Administrative  Order  Number  13-40,  dated  May 
18,  1993.  The  purpose  was  to  implement  changes  in  the  Family 
Division  of  the  11th  Circuit  consistent  with  the  mandate  of  the 
Florida  Supreme  Court  in  In  Re  Report  of  the  Commission  on  Family 
Courts,  588  So. 2d  586  (Fla.  1991)  and  633  So. 2d  14  Fla.  1994).  As 
a  result  of  a  one  and  one-half  year  pilot  program,  the  Family 
Division  has  successfully  improved  its  case  management  processes. 
It  also  has  significantly  enhanced  its  Family  Services  Division  to 
better  provide  emergency  and  other  services,  particularly  for  pro 
se  litigants,  by  interfacing,  through  computer  technology,  with 
service  providers  already  available  in  the  community. 

e.  Florida  Supreme  Court's  Family  Court  Steering  Committee. 

I  was  appointed  in  1994  by  the  Former  Chief  Justice  of  Florida 
Supreme  Court  as  a  member  of  the  Florida  Supreme  Court's  Family 
Court  Steering  Committee.  I  served  as  Co-chairperson  of  the  Sub- 
committee on  Model  Family  Courts.  The  Model  Family  Court  Sub- 
committee has  completed  a  detailed  evaluation  of  the  status  of 
family  courts  within  each  judicial  circuit  in  the  State  of  Florida. 
The  next  component  is  to  identify  those  mandatory  elements  which 
will  be  common  to  each  circuit,  such  as  the  creation  of  pro  bono 
intake  and  evaluation  facilities.  The  second  component  is  to 
prepare  manuals  and  procedures  which  will  assist  in  implementation 
of  each  mandatory  component  based  on  the  character  and  population 
of  the  circuit  involved.  The  third  component  is  to  establish 
assessment  and  implementation  teams  to  assist  each  circuit  with 
compliance,  and,  in  cooperation  with  the  circuit,  propose  a  funding 
plan  for  implementation.  The  final  component  is  to  design  and 
implement  voluntary  pilot  projects  for  non-mandatory  elements. 

f .  Family  Rules  Committee  of  the  Florida  Bar. 

I  have  been  appointed  by  the  President  of  the  Florida  Bar  to  serve 
on  the  Family  Rules  Committee,  which  submits  to  the  Florida  Supreme 
Court  proposed  new  or  amended  family  rules  of  practice  and 
procedure.  In  1995,  I  was  appointed  Chairperson  of  the  Contempt 
Rule  Sub-committee.  The  Sub-committee  recently  has  proposed  a 
comprehensive  contempt  rule  which  was  unanimously  approved  by  the 
Fcunily  Rules  Committee  and  submitted  to  the  Florida  Supreme  Court 
for  adoption. 

q.    Adjunct  Professor  of  Law. 

I  served  as  an  adjunct  professor  of  law  at  the  University  of  Miami 
School  of  Law  on  a  part  time  basis  from  1989  to  1995.  My  proposal 
for  a  seminar  course  entitled,  "Comparative  Relationship  of  Florida 
Land  Use,  Environmental  and  Administrative  Law,"  was  accepted  by 
the  law  school  and  was  offered  each  year  from  1989  through  1995. 
The  course  was  designed  to  teach  students  the  fundamental 
interrelationship  of  Florida's  land  use,  environmental  and 
administrative  laws,  as  well  as  to  review  ethical  responsibilities 
in  those  practice  areas. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from 
deferred  income  arrangements,  stock,  options,  uncompleted  contracts 
and  other  future  benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

I  am  a  participant  in  the  Greenberg,  Traurig,  Hoffman,  Lipoff, 
Rosen  and  Quentel,  P. A.,  401(k)  plan  and  trust.  As  of  December  31, 
1996,  my  vested  balance  in  the  account  was  $88,472.  This  is  a  blind 
trust  managed  by  SunTrust  bank  through  its  trust  and  investments 
department.  If  necessary,  I  am  able  to  transfer  my  interest  to  ray 
own  IRA.  I  also  shall  receive  a  pension  from  the  State  of  Florida 
for  prior  years  of  public  service,  which,  if  I  retire  from  State 
service  in  1997,  will  be  worth  approximately  twenty-four  thousand 
dollars,  ($24,000)  per  year,  commencing  at  age  62. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest, 
including  the  procedure  you  will  follow  in  determining  these  areas 
of  concern.  Identify  the  categories  of  litigation  and  financial 
arrangements  that  are  likely  to  present  potential  conflicts— of— 
interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated . 

I  do  not  foresee  potential  conf licts-of-interest  during  my  initial 
service  as  a  United  States  District  Court  Judge,  however,  in  any 
instances  that  may  arise,  I  will  follow  the  guidance  of  the  Code  of 
Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  you 
service  with  the  court?  If  so,  explain. 

I  have  no  plans,  commitments,  or  arrangements  to  pursue  outside 
employment,  with  or  without  compensation,  during  my  service  on  the 
court. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government 
Act  of  1978,  may  be  substituted  here.) 

Please  see  completed  financial  disclosure  report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

Please  see  the  completed  Financial  Net  Worth  Statement. 
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6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the  campaign, 
including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities . 

I  have  never  held  a  position  or  played  a  role  in  a  political 
campaign  except,  that  I  did  assist  my  former  law  partner,  Former 
Governor  Rubin  Askew,  when  he  ran  for  President  of  the  United 
States  in  1976.  My  efforts  were  limited  to  passing  out  campaign 
information  during  the  New  Hampshire  primary. 
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AO-W  M 
Kty.  S/96 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Required  by  the  Eihia 
Reform  Act  of  1989.  Pub  L  Na. 
101194.  November  30.  1919 
(S  V.S.C.  App  4  .  Sec   101112) 


1.  Penoo  Reportiil{         (Lnst  name,  first,  middle  initial) 

Gold.  Alan  S. 


2,  Court  or  Organizatioo 

Southern  District  of  Florida 


3.  Date  of  Repoit 
02/14/1997 


1.  Title  {Article  Bl  judges  indicate  active  or 

senior  slOMs:  magistrate  judges  India 
full-  er  pan-time) 

United  States  District  Judge 


5.  Report  Type  (check  type) 

X    Nomjnalion,    Dale    02/12/1997 

Initial  Aiuiual  Final 


6.  Reportiiis  Period' 

/  / 

to 

/  / 


7.  Chambers  or  Office  Address 

721  Saldano  Avenue 
Coral  Gables.  Florida  33143 


8.  On  the  basis  of  the  informatioo  contained  tn  this  Repon  and  any 
modiflcatioiis  pertaining  thereto,  it  is  in  my  opinion,  in  compliance 
with  applicable  taws  and  rtfulations. 


Reviewing  OfTicer 


IMPORTANT  NOTES    Vie 
checking  the  NONE  box  for  each 


accompanying  this  form  must  be  followed    Complete  all  pans, 
1  where  you  have  no  reportable  information.   Sign  on  the  last  page. 


I.    POSITIONS      (Htportmg  individual  only. 

POSITION 

I  NONE  (No  icponable  positions  ) 


<  pp  9- 1 3  of  Instructions) 


Circuit  Court  Judge 


Shareholder 


^  Advisory  Board  Member 


NAME  OF  ORGANIZATION  /  ENTITY 


Eleventh  Judicial  Circuit,  Dade  County,  Fl. 


GKA  Investments,  Inc.,  a  Florida  Corp. 


Actors  Playhouse 


II.      AGREEMENTS   IReponmg  individual  only,  see  pp  14-17  of  li 
DATE 


PARTIES  AND  TERMS 


I  NONE    (No  reportable  agreemenls.l 

'    1996 


1996 


Greenberg,  Traurig  401  (K)  Plan  with  Former  Law  Firm  (no  control 
State  of  Florida  Pension  Plan  (no  control) 


III.    NON-INVESTMENT  INCOME 
DATE 


■  NONE    (No  itjMiubli 

1996 


(Reporting  individual  and  spouse:  see  pp    18-25  of  Instructions  ) 

PARTIES  AND  TERMS 


2  1/31/97 


*  1/31/97 


GROSS  INCOME 

(jours.  noi  spousesj 


state  of  Florida  (salary) 

$    103,358.52 

State  of  Florida  (salary) 

$      8.979.83 

University  of  Miami  (salary)  (S) 

$     54.563.27 

University  of  Miami  (salary)  (S) 

$      3.654.00 
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FINANCIAL  DISCLOSURE  REPORT 


name  oi  renon  Keporting 

Gold,  Alan  S. 


Dale  of  Report 

02/14/1997 


IV.    REIMBURSEMENTS    and    GIFTS    -  uinsponauon.  lodging,  food,  cmeruinmctu. 

Onclu4es  those  to  spouse  and  dependent  children,  me  the  pareniheticals  '(S) '  and  '0Q  '  to  indicate  reportable  reimbursements  and  gifts 
and  dependent  children,  respectively.   See  pp.  26-29  of  Instructions. ) 


•X 


SOURCE 

NONE  (No  such  repoitable  reimbuncnKiils  or  gifts) 


DESCRIPTION 


Exempt 


V.    OTHER  GIFTS 


includes  those  to  spouse  and  dependent  children: 
respectively.    See  pp   30-33  of  Instructions  ) 


X 


SOURCE 
NONE  (No  such  rcpotubk  gills) 


p  the  parenthencats  '(Si '  and  '(DQ '  to  indicaie  othfr  gifis  received  by  spouse  and  dependent  children. 

DESCRIPTION  VALUE 


VI.    LIABILITIES 

includes  those  of  spouse  and  dependent  children:   indictUe  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  '(S)  'for  separate 
lu2bilir\  of  the  spouse.  'iJ}'  for  jomt  Uabiliiy  of  reporting  individual  and  spouse,  and  '0Q' for  liability  of  a  dependent  child.   See  pp   34-36  of  Irt 


CREDITOR 

NONE    (No  reponable  liabilities) 


DESCRIPTION 


VALUE  CODE* 


Emerson  College 


Lexus  Financial  Services 


Turtlon  Plan 


Car  lease 


■  VALCODES  J  =  S15.(X)0orless  K=$I5.(X)1  S50.000  L=$50.001  lo  SIOO.CXX)  M=S100.0OlS250.OOO  N  =  S2S0.OOI-S5OO,(X)O 

0=$500.001-S1.000.000    P1=SI.OOO.OOI-$5.(XX).000    P2  =  $5.00O.OOI-$25.CXX).0OO    P3  =  S25.0(X),OOI-S50.000.(X)0    P4=S50.(X)0.001  or  more 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Gold,    Alan  S. 


—  income,  value,  transactions  (includes  those  of  spouse  and 

VII.    Page       1  INVESTMENTS  and    TRUSTS       d,pm,lm,MUr^.  S^cpp  37-S4o/lnsm.aiom., 


Date  of  keporl 

02/14/1997 


A. 
Description  of  Asscu 

Indicate  where  applicable,  owner  of 
Ou  asset  by  using  the  parenJhettcal 
'(J)  'for  Joint  Oisnership  of  reporting 
individual  and  spouse.  '(S)  'for  sep- 
erate  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  chiUL 

Ptace  '(X) '  after  each  asset 
exempt  from  prior  disclosure. 

B. 

InconM 
during 
reporting 
period 

C 

Gross  value 

al  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(1) 

Ami 
Code 
(A- 
H, 

(2) 
Type 
(e.g.. 
dividend, 

inleicst) 

(1) 

Value 
Code 
CJ-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 
(e.g.. 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure                                                       1 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(AH) 

(5) 
Identity  of 

buyer/seller 
(if  private 
transaction) 

NONE  (no  reporubic  incomc.assets.  or 

1          Savings  Account-NationsBank 

A        Interest 

1 

J 

T 

Exempt 

Hone 

2          Checking  Account -Capital    Bank    JA        jlnterest 

J 

T 

Exempt 

3          State   of    lareal    Bonds                        |a 

1 

Interest 

J 

T 

Exempt 

1 

4           Life    Insurance-Equitable                  'a        iNone 

P4     1      T       1  Exempt 

1     :     : 

S         Florida  Deferred  Compensation     C       JNone 

j 

K      1      T         Exempt 

1               1 

1          1                                                1 

6 

Retirement   Plan    (s) 

A 

None 

K 

T 

Exempt 

1 

!            ■ 

!       '                                               ' 

"^ 

IRRA    -Treasury  Strips 

INone 

1    N 

T 

Exempt 

i       ■        •                                        i 

8 

IRRA-BANK   NOTE 

{None 

1     >^ 

T 

1  Exempt 

1 

9 

IRA-Cish 

None 

j    J 

T 

Exempt       J                                                                                                                           ( 

1                 i              .               1                                                                               1 

10 

IRA-Spouse-Cash 

INone 

1    J 

T 

i  Exempt       i                t             ■              i                                                                        ■ 

i            1        ^       :       ;                                    i 

11 

IRA-Spouse-Treaei 

ry 

Str 

PS 

,None 

1     K 

T 

(Exempt        I               '            '              1          ' 

12 

IRA-Spouee-Common  St 

ock 

Hone 

j     J 

T 

1  Exempt                      1             ^                                                                                    1 

13 

MerriU,       Lynch 

SI 

Cash 

None 

1    •^ 

T 

1  Exempt 

ill.    Lynch    (S)    Erie    Cnty 


-J L 


IS         Merrill,    Lynch    (S)    Leon   Cnty       '  (None 


Bond 

i 

i             1         :       •        1                                        ' 

16          Merrill, 
Bond 

Lynch    (51    N.Hampton      1 

'Hone 

K 

T 

;  Exempt       1                i                                                                                                i 

j        ;       1                                            j 

17         Merrill. 
Bond 

Lynch    IS)    Lee    Cnty         ' 

W*^ 

'     K 

T 

1  Exempt       !                i             !              1                                                                      ' 

E=$I5.001-J30.000 


I  Inc/Gam  Codes  A-$  1,000 nr  less  B=$I.OOI-J2_500  C*$2J01-$5,000  I>=$5,0OI-$15,00O 

(Col  BI.D4)      F=S50,001-$100,000  G=$IOO.OOI-tl, 000,000        HI=J1,000  001-55,000,000       H2=$5,000,001  ormcre 

I  Val Codes;         J=115.000or  less  K=J15,001-J50,0O0  L=$50,001-$l00.000  M=$l00.0OI-$250.0OO  N=$250,00 1 -$500,000 

(Col  C1,D3)     O=J500.001-Sl, 000.000  PI=J1.000.001-S5.000.000  P2=J5 .000.00 1 -$25,000,000  P3=$25.0O0.0Ol -$50,000,000  P4=$50.OOO.001  ormocc 


1  Val  Mlb  Codes   Q^Appraisal 
(Col  C2)  LfeBor*  Value 


R=Co3  (real  estate  cnly) 
V=ahtr 


T^ash/Markel 
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Name  of  Penon  Keponing 
Gold,    Alan  S. 


-  incoiru,  value,  iransacliora  (includes  those  of  spouse  and 
Vn.    Page       2  I>fVESTMENTS  and    TRUSTS        depended  children.   See  pp  37S4  o/ Im 


Dale  or  Repon 
02/14/1997 


A. 

Dcsciipuon  of  Asscu 

Indicate  vAere  appticable.  cnmer  of 
the  asset  by  usmg  the  parentheticai 
'(/j'forjouu  (nmershtp  of  reporting 
individual  and  spouse.  '(Sf  for  Sep- 
erau  ixmership  by  spouse.  '(DQ' 
for  oMiership  by  dependent  chtld. 

Place  '(X)  ■  after  each  asset 
exempt  from  pnor  disclosure 

B 

Income 

during 

reporting 

period 

C 

Gross  value 

at  end  of 

repotting 

period 

Transactions  during  reporting  period 

(I) 

Ami. 

Code 

(A- 

H) 

(2) 
Type 
(e.g.. 
dividend, 

inlercst) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

0) 
Type 
(e.g., 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

NONE  (no  reponabk  incorae.asseu,  or 
ttanuaions) 

18          Merrill,    Lynch    (S)    Socorro 
Bond 

None 

K 

T 

Exempt 

1 

19         Merrill,    Lynch    IS)    Miami   Fl 
Sports  Bond 

None 

J 

T 

Exempt 

1 

20          Merrill.    Lynch    (S)    ML  Global 
Fund 

None 

J 

T 

Exempt 

21          Merrill.    Lynch    (S)    Seligman         | 
Coma.                                                                         j 

None 

L 

T 

I                        ! 

22         Merrill.    Lynch    (Dl    caeh                    1 

None 

J 

T        i  Exempt       .                 '              \               ', 

i          I       '      !      1                               1 

23         Merrill.    Lynch    (D)    Treasury        j 
scrips                                                                1 

None 

J       1      T       I  Exempt       j                i             j 

24          Merrill. 

Lynch    IJ)    Cash 

'None 

J 

T 

Exempt 

2S 

2S           Merrill 
Sp   Bond 

Lynch    (J)    Miami 

Fl 

lA 

Divi 

dend 

J 

T 

J  Exempt 

27 

1 

28  Aim   CoilBt.    Mutual    Fund       (J)  [B         jDlvidend 


■  29         MFS    Emcrg   Growth    (J)    Mutual 
Fund 

r 

i Dividend 

1 

1     K 

i 

T 

_| : . ; 

1  Exempt                                      I 

30          Seligman   Comm.      Fund    [J) 

h 

'Dividend 

1 

T 

j  Exempt       1                            1 

1 

,                 . 

P           - 

31  FHUIC    Corp-    Bond     [J 


1 

1 

1 

1           ,             : 

"                                                               i        1                    1         j                            !                     i           1 

33         Miami 
IJ) 

Fl   Sports 

Municipal    Bondj 

|None 

I  J 

T 

i  Exempt 

34                                                                                               ,            .                              1             ■                 ■ 

I  Inc/Gain  Codes  A-SI  000  or  less 
(Col  BI.D4)       F=J5O.00I-$I0O.00O 


B=$I.001-J2JOO 
G=$IOO.OOI-JI.0OO.OOO 


C=J2JOl-J5.0OO  I>=J5.001-$15.0O0  E=$15.001 -$50,000 

H1=J1.000.001-$5.000.000       H2=$5.0O0.0Ol  or  more 


2VaICodes  J=$l  5.000  at  less  K=$15.OOl-$50.OOO  l^J50.001-J100.000  M=$I0O.0Ol-S250.OOO  N=J2  50.00 1 -$500,000 

(Col  CI.  03)     O=$5O0.00l-$l.000.000        Pl=$1.000.00l-$5,000.000  P2-.$5,0O0.001-$25.0OO.00O  P3=$25.00O.0Ol-$50.0OO.O0O  P4=$50,000.00l  ormori 


.1  Val  Mlb  Codes    Q=Arr'a>sal 
(Col  C2)  Li=B<«4,  Valu. 


R=Co9  (real  e 
V=Oiha 


T=C  ash/Market 


W=Estimat«l 
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Name  ot  t'enon  Keporting 

Gold,    Alan   S. 


-  income,  value,  transactions  includes  those  of  spouse  and 
dependent  children-   See  pp.  i7-54  of  Instructions.) 


Date  of  Kcpon 
02/14/1997 


VII.  Page     3  INVESTMENTS  and  TRUSTS 


A. 
Description  of  Assets 

Indicau  where  applicable,  owner  of 
ike  asset  ty  using  the  pareruhettcal 
'(J)' for  joint  ownership  of  reporting 
individual  and  spouse.  '(S)'forsep- 
eraie  ownership  by  spouse.  '(PQ ' 
for  ownership  by  dependent  chttd- 

Place  '00 '  afier  each  asset 
exempt  fi-om  prior  disclosure 

B. 

Income 

during 

reporting 

period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D 

Transactions  during  reporting  period 

(1) 

Amt. 

Code 

(A- 

H) 

(2) 
Type 
(e.g.. 
dividend, 

inlerea) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Meltiod 

Code 

(Q-W) 

(1) 
Type 
(eg., 
buy,  sell, 
merger, 
redemp- 
tion) 

If  note 

tempt  from  disclosure                                                   1 

(2) 
Date; 
Month- 
Day 

(3) 

Value 
Code 
()-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

NONE  (no  reportable  income. assets,  or 
tnaacxjons) 

35          Real    Eotate   Limited 
Partnership- Miami    ttl 

^ 

Diatrlbuti 

K 

w 

Exempt 

36          Real    Estate   Limited 
Partnerehip-Miami    H2 

c 

Distributi 

K 

w 

Exempt 

37          GKA   Investmente    Corp. 

Hone 

J 

" 

Exempt 

1 

■ 

I 

;                                                                         i 
■           i            i                                                             1 

■           '              '                                               \             '                                                                1 

1                                        1             !       ^                                 ! 

i                      ;       ■          1             ;      ,                                1 

, 

1 

j 

:            1 

i                                                                  i 

' 

1 

:                                          1 

1 

1 

1                                          1 

Ihic^iMi Codes:  A=JI.0OOcr  less                     B=$1.001-J2J00                  C=J2J01-J3.000                      D=$5.(X)1-$I5.(X)0                     E=$15.0Ol-$5O.00O                  : 
(ColBl.D4)       F=$50.001-JI(X).000               G=J  100.001 -$1,000,000         Hl=$l  .000.001 -JS.OOO.OOO        H2=J5.000.001  ocmote                                                                  ! 

ZValCodcs          J=  J  15.000  or  less                   K=I15XIOl-J50.00O              b=$50.001 -J  100.000             M=$I0O  001-5250.000            N=J25O.0Ol -1500.000                     ; 
(ColCl.D3)     0=J500.001-J1. 000.000        Pl=$1.000.00l-J5.000.000  P2=J5.OOO.0Ol-J25.0O0.00O  P3=S2i.000.001-$50.000.000  P4=J50.000.001  or  more                  i 

IValMlh  Codes    Q=Appratsal                              R=C< 
Itol  C:)             U=.B<»i.  Value                           V=Ol 

)Sl(rea 
Jjer 

i  eaale  ailv)                            S=A5s<ssoait 
W=EsUmated 

T^ash/Maricel                                              1 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Repoitins 

Gold,  Alan  S. 


Dale  or  Repon 
02/14/1997 


DC.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
funaion  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
bad  a  financial  interest,  as  defmed  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reponed  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


Ahl^-? 


Note: 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4.  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfHce  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities. 

I  have  never  held  a  position  or  played  a  role  in  a 
political  campaign  except,  that  I  did  assist  my  former 
law  partner,  Former  Governor  Rubin  Askew,  when  he  ran  for 
President  of  the  United  States  in  1976.  My  efforts  were 
limited  to  passing  out  campaign  information  during  the 
New  Hampshire  primary. 
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III.  GENERAL.  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for  "every 
lawyer,  regardless  of  professional  prominence  or  professional 
workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  instances  and  the  {unount  of  time 
devoted  to  each. 

Pro  Bono  representation  included  (i)  Congregation  Shaare  Tefillah 
of  Kendall,  7880  S.W.  112th  Street,  Miami,  Florida  33156  in  1987 
and  1989;  (ii)  St.  John  Church  A.M.E.,  6461  S.W.  59th  Place,  Miami, 
Florida,  in  1988;  (iii)  Congregation  Bet  Breira,  9400  S.W  87th  Ave. 
33176  in  1982  and  1986;  (iv)  the  Greater  Miami  Chamber  of  Commerce 
on  land  use/environmental  matters  before  the  Dade  County  Commission 
from  1976  to  1992;  (v)  the  Builders  Association  of  South  Florida  on 
matters  before  the  Dade  County  Commission  from  1976  to  1992;  (vi) 
the  South  Dade  Jewish  Community  Center  in  1982;  (vii)  Ransom 
Everglades  School  in  1987  and  1988,  and  (viii)  the  University 
Baptist  Church  of  Coral  Gables,  624  Anastasia,  Coral  Gables, 
Florida,  in  1992. 

I  was  appointed  Chairperson  of  the  Family  Division  Planning 
Committee  pursuant  to  Administrative  Order  Number  13-40,  dated  May 
18,  1993.  The  purpose  was  to  implement  changes  in  the  Family 
Division  of  the  11th  Circuit  consistent  with  the  mandate  of  the 
Florida  Supreme  Court  in  In  Re  Report  of  the  Commission  on  Family 
Courts.  588  So. 2d  586  (Fla.  1991)  and  633  So. 2d  14  Fla.  1994),  to 
help  the  disadvantaged.  As  a  result  of  a  one  and  one-half  year 
pilot  program,  the  Family  Division  has  successfully  improved  its 
case  management  processes.  It  also  has  enhanced  significantly  its 
Family  Services  Division  to  better  provide  emergency  and  other 
services,  particularly  for  pro  se  litigants,  by  interfacing, 
through  computer  technology,  with  service  providers  already 
available  in  the  community. 

Other  Community  Service  has  included; 

a.  Please  see  answers  to  Questions  19(d)  and  (e)  supra. 

b.  Selected  by  the  Dade  County  Board  of  County  Commissioners  as 
a  member  of  the  Dade  County  Infrastructure  and  Concurrency 
Task  Force  in  1991. 

c.  Served  as  Vice-chairperson  of  the  Foundation  Board  of  the  New 
World  School  of  the  Performing  Arts  in  1991. 

d.  Member  of  the  Greater  Miami  Neighborhoods  Inc.  from  1988  to 
1990. 

e.  Member  of  the  Greater  Miami  Chamber  of  Commerce  since  1976, 
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and  served  as  Chairperson  of  its  Land  Use  and  Environmental 
Committee  from  1989  to  1992. 

f.  Member  of  the  Builders  Association  of  South  Florida  and 
Chairperson  of  its  Building  and  Zoning  Committee  from  1989  to 
1990. 

g.  Member  of  the  Dade  County  Wellfield  Study  Committee  for  the 
Northwest  and  Central  County  Wellfields  from  1984  to  1991. 

h.  Member  of  the  Board  of  Directors  of  the  South  Dade  Jewish 
Community  Center  from  1981  to  1982. 

i.  Member  of  the  Board  of  Directors  of  Palmer  School  from  1984  to 
1987. 

j .  Appointed  by  the  Dade  County  Manager  as  Chairperson  of  the 
Dade  County  Citizen's  Zoning  Review  Task  Force  during  the 
years  1979  to  1985. 

The  American  Bar  Association's  Conunentary  to  its  Code  of  Judicial 
Conduct  states  that  it  is  inappropriate  for  a  judge  to  bold 
membership  in  any  organization  that  invidiously  discriminates  on 
the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or 
have  you  belonged,  to  any  organization  which  discriminates  — 
through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

I  do  not  currently  belong,  nor  have  I  ever  belonged,  to  any 
organization  which  discriminated  through  either  formal  membership 
requirements  or  by  practical  implementation  of  membership  policies. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend 
candidates  for  nomination  to  the  federal  courts?  If  so,  did  it 
recommend  your  nomination?  Please  describe  your  experience  in  the 
entire  judicial  selection  process,  from  beginning  to  end  (including 
the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated.) 

There  was  a  selection  coirjnission  for  the  Southern  District  of 
Florida  which  recommended  my  nomination  to  United  States  Senator 
Robert  Graham. 

The  Federal  Judicial  Nominating  Commission  for  the  Southern 
District  of  Florida  ("Commission")  advertised  for  applicants  in  the 
Florida  Bar  News.  The  deadline  for  filing  applications  was  May  15, 
1996.  I  resubmitted  an  application  in  accordance  with  the 
Commission's  local  rules  on  May  13,  1996.  By  May  22,  1996,  each 
Commission  member  was  required  to  complete  a  review  of  all 
applications  and  forward  his  or  her  rankings  to  the  Chair  of  the 
Commission.  A  compilation  of  rankings  was  submitted  to  each  member 
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of  the  Conuniosion. 

On  May  24,  1996,  the  Conunission,  consisting  of  fifteen  voting 
members,  met  to  interview  fourteen  applicants  who  were  chosen  in 
accordance  with  their  ranking.  I  was  notified  by  telephone  that 
evening  that  my  name  was  to  be  forwarded  to  Senator  Robert  Graham 
for  consideration  along  with  three  other  applicants. 

I  interviewed  with  Senator  Graham  on  June  17,  1996,  in  Miami, 
Florida.  On  June  27,  1996,  Senator  Graham  telephoned  to  advise  he 
was  forwarding  my  name  to  the  White  House  for  further 
consideration.  Since  that  date,  I  interviewed  with  representatives 
of  the  United  States  Department  of  Justice,  the  Federal  Bureau  of 
Investigation,  and  the  American  Bar  Association. 

4.  Has  anyone  Involved  in  the  process  of  selecting  you  as  a  judicial 
nominee  discussed  with  you  any  specific  case,  legal  issue  or 
question  in  a  manner  that  could  reasonably  be  interpreted  as  asking 
how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
•xplain  fully. 

No  one  involved  in  the  process  of  selecting  me  as  a  judicial 
nominee  has  discussed  any  specific  case,  legal  issue  or  question  in 
any  manner  that  could  reasonably  be  interpreted  as  asking  how  I 
would  rule  on  such  case,  question  or  issue. 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism" 

I  adhere  to  the  traditional  role  of  a  judge  which  is  to  resolve 
disputes  and  address  wrongs.  In  so  acting,  even  when  considering  a 
proper  case  arising  under  the  Constitution  and  laws  of  the  United 
States,  a  judge  is  constrained  by  certain  hallmarks  of  judicial 
decision  making,  including:  (i)  the  judge  must  limit  his  or  her 
decision  to  the  grievance  presented;  (ii)  the  judge  must  apply  the 
appropriate  law  to  the  facts  of  the  case,  and  (iii)  he  or  she  must 
justify  a  decision,  and  any  judicial  remedy,  consistent  with  the 
doctrine  of  stare  decisis. 

Our  system  of  separation  of  powers  imposes  additional  constraints 
on  judges.  When  confronted  with  constitutional  challenges  to 
legislative  action  or  executive  policy,  a  judge  must  act  with  self- 
restraint.  This  requirement  does  not  vary  according  to  the 
particular  provision  of  the  Constitution  involved,  nor  does  it 
permit,  under  the  guise  of  fashioning  a  remedy  addressing 
constitutional  injury,  a  court  to  undermine  the  powers  of  the 
executive  or  legislative  branches.  To  paraphrase  Justice 
Frankfurter  in  his  concurring  opinion  in  Dennis  v.  United  States. 
257  U.S.  312,  344  (1921),  a  judge  must  abstain  from  "confounding 
policy  with  constitutionality."  Judicial  self-restraint  demands 
"perceptive  humility  ...  in  not  declaring  unconstitutional  what  in 
a  judge's  private  judgment  is  deemed  unwise  and  even  dangerous." 
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Id.  This  is  so  no  matter  how  deeply  the  judge  cherishes  his  or  her 
notions  of  policy,  or  how  mischievous  the  judge  may  deem  their 
disregard.  West  Virginia  State  Bd.  of  Educ.  v.  Barnette.  319  So. 2d 
624,  647-48  ( 1943 ) (Frankfurter,  J.  dissenting). 

Judicial  self-restraint,  coupled  with  the  close  adherence  to  the 
doctrines  of  case  and  controversy,  standing,  and  ripeness,  serve  to 
limit  judicial  power  to  its  narrowest  form.  The  exercise  of 
judicial  power,  as  applied  to  the  specific  controversy,  must  be 
used  only  as  a  "last  resort,  and  as  a  necessity,"  and  only  when 
adjudication  is  "...  consistent  with  a  system  of  separated  powers 
and  [the  disputed  issue  is  one]  traditionally  thought  to  be  capable 
of  resolution  through  the  judicial  process."  Allen  v.  Wright.  468 
U.S.  737,  752  (1984)  (citations  omitted). 
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FINANCIAL  STATEMENT  AS  OF  12-31-96 
This  Financial  Statement  should  be  completed  and  placed  at  the  end  of  an 
application.  Provide  complete,  current  information,  in  dollars,  adding  schedules 
as  necessary,  for  yourself,  spouse  and  other  immediate  members  of  your  household. 
This  is  the  Financial  Statement  as  requested  by  the  Senate  Committee  on  the 
Judiciary. 


ASSETS 

LIABILITIES 

Cash  on  hand  and  in 
banks 

15,500 

Notes  payable  to 
banks  -  secured 

0 

U.S.  Government 
securities  -  add 
schedule 

330,410 

Notes  payable  to 
banks  -  unsecured 

0 

Listed  Securities  -  add 
schedule 

511,927 

Notes  payable  to 
relatives 

0 

Unlisted  Securities  - 
add  schedule 

20,000 

Notes  payable  to 
others 

0 

Accounts  and  notes 
receivable 

0 

Accounts  and  bills 
due 

Current 

Due  from  relatives  and 
friends 

0 

Unpaid  income  tax 

4,800 
estimate 

Due  from  others 

0 

Other  unpaid  tax 
and  interest 

0 

Spouse's  IRA 

28,766 

Real  Estate 
mortgages  payable 

0 

Real  estate  owned  -  add 
schedule 

400,000 

Chattel  mortgages 
and  other  liens 
payable 

0 

Real  estate  mortgages 
receivable 

0 

Other  debts  - 
itemize 

0 

Autos  and  other 
personal  property 

45,000 

Car  Lease 

5,688 

Cash  value  -  life 
insurance 

65,501 

Car  Lease 

11,864 

Other  Assets  -itemize 

0 

Car  Lease 

6,500 

Deferred  Compensation 

33,736 

State  Pension 

15,000 
invested 

Total  Liabilities 

28,852 

401K  Plan 

90,415 

Net  Worth 

1,529,403 

Israel  Bonds 

2,000 

Total  Liabilities 
and  net  worth 

1,558,255 

Total  assets 

1,558,255 

CONTINGENT  LIABILITIES 

GENERAL 
INFORMATION 

As  endorser,  comaker  or 
guarantor 

0 

Are  you  pledged? 
(Add  schedule) 

No 

On  leases  or 
contracts (auto  leases) 

24,052 

Are  you  defendant 
in  any  suits  or 
legal  actions? 

No 

Legal  claims 

0 

Have  you  ever 
taken  bankruptcy? 

No 

Provision  for  Federal 
Income  Tax 

4,800 

Other  special  debt 

0 
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III.  GENERAL.  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for  "every 
lawyer,  regardless  of  professional  prominence  or  professional 
workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

Pro  Bono  representation  included  (1)  Congregation  Shaare  Tefillah 
of  Kendall,  7880  S.W.  112th  Street,  Miami,  Florida  33156  in  1987 
and  1989;  (ii)  St.  John  Church  A.M.E.,  6461  S.W.  59th  Place,  Miami, 
Florida,  in  1988;  (iii)  Congregation  Bet  Breira,  9400  S.W  87th  Ave. 
33176  in  1982  and  1986;  (iv)  the  Greater  Miami  Chamber  of  Commerce 
on  land  use/environmental  matters  before  the  Dade  County  Commission 
from  1976  to  1992;  (v)  the  Builders  Association  of  South  Florida  on 
matters  before  the  Dade  County  Commission  from  1976  to  1992;  (vi) 
the  South  Dade  Jewish  Community  Center  in  1982;  (vii)  Ransom 
Everglades  School  in  1987  and  1988,  and  (viii)  the  University 
Baptist  Church  of  Coral  Gables,  624  Anastasia,  Coral  Gables, 
Florida,  in  1992. 

I  was  appointed  Chairperson  of  the  Family  Division  Planning 
Committee  pursuant  to  Administrative  Order  Number  13-40,  dated  May 
18,  1993.  The  purpose  was  to  implement  changes  in  the  Family 
Division  of  the  11th  Circuit  consistent  with  the  mandate  of  the 
Florida  Supreme  Court  in  In  Re  Report  of  the  Commission  on  Family 
Courts.  588  So. 2d  586  (Fla.  1991)  and  633  So. 2d  14  Fla.  1994),  to 
help  the  disadvantaged.  As  a  result  of  a  one  and  one-half  year 
pilot  program,  the  Family  Division  has  successfully  improved  its 
case  management  processes.  It  also  has  enhanced  significantly  its 
Family  Services  Division  to  better  provide  emergency  and  other 
services,  particularly  for  pro  se  litigants,  by  interfacing, 
through  computer  technology,  with  service  providers  already 
available  in  the  community. 

Other  Community  Service  has  included: 

a.  Please  see  answers  to  Questions  19(d)  and  (e)  supra. 

b.  Selected  by  the  Dade  County  Board  of  County  Commissioners  as 
a  member  of  the  Dade  County  Infrastructure  and  Concurrency 
Task  Force  in  1991. 

c.  Served  as  Vice-chairperson  of  the  Foundation  Board  of  the  New 
World  School  of  the  Performing  Arts  in  1991. 

d.  Member  of  the  Greater  Miami  Neighborhoods  Inc.  from  1988  to 
1990. 

e.  Member  of  the  Greater  Miami  Chamber  of  Commerce  since  1976, 
and  served  as  Chairperson  of  its  Land  Use  and  Environmental 
Committee  from  1989  to  1992. 

f.  Member  of  the  Builders  Association  of  South  Florida  and 
Chairperson  of  its  Building  and  Zoning  Committee  from  1989  to 
1990. 

30 


417 


g.  Member  of  the  Dade  County  Wellfield  Study  Conunittee  for  the 
Northwest  and  Central  County  Wellfields  from  1984  to  1991. 

h.  Member  of  the  Board  of  Directors  of  the  South  Dade  Jewish 
Community  Center  from  1981  to  1982. 

i.  Member  of  the  Board  of  Directors  of  Palmer  School  from  1984  to 
1987. 

j.  Appointed  by  the  Dade  County  Manager  as  Chairperson  of  the 
Dade  County  Citizen's  Zoning  Review  Task  Force  during  the 
years  1979  to  1985. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial 
Conduct  states  that  it  is  inappropriate  for  a  judge  to  hold 
membership  in  any  organization  that  invidiously  discriminates  on 
the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or 
have  you  belonged,  to  any  organization  which  discriminates  — 
through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

I  do  not  currently  belong,  nor  have  I  ever  belonged,  to  any 
organization  which  discriminated  through  either  formal  membership 
requirements  or  by  practical  implementation  of  membership  policies. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend 
candidates  for  nomination  to  the  federal  courts?  If  so,  did  it 
recommend  your  nomination?  Please  describe  your  experience  in  the 
entire  judicial  selection  process,  from  beginning  to  end  (including 
the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated.) 

There  was  a  selection  commission  for  the  Southern  District  of 
Florida  which  recommended  my  nomination  to  United  States  Senator 
Robert  Graham. 

The  Federal  Judicial  Nominating  Commission  for  the  Southern 
District  of  Florida  ("Commission")  advertised  for  applicants  in  the 
Florida  Bar  News.  The  deadline  for  filing  applications  was  May  15, 
1996.  I  resubmitted  an  application  in  accordance  with  the 
Commission's  local  rules  on  May  13,  1996.  By  May  22,  1996,  each 
Commission  member  was  required  to  complete  a  review  of  all 
applications  and  forward  his  or  her  rankings  to  the  Chair  of  the 
Commission.  A  compilation  of  rankings  was  submitted  to  each  member 
of  the  Commission. 

On  May  24,  1996,  the  Commission,  consisting  of  fifteen  voting 
members,  met  to  interview  fourteen  applicants  who  were  chosen  in 
accordance  with  their  ranking.  I  was  notified  by  telephone  that 
evening  that  my  name  was  to  be  forwarded  to  Senator  Robert  Graham 
for  consideration  along  with  three  other  applicants. 

I  interviewed  with  Senator  Graham  on  June  17,  1996,  in  Miami, 
Florida.  On  June  27,  1996,  Senator  Graham  telephoned  to  advise  he 
was  forwarding  my  name  to  the  White  House  for  further 
consideration.  Since  that  date,  I  interviewed  with  representatives 
of  the  United  States  Department  of  Justice,  the  Federal  Bureau  of 
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Investigation,  and  the  American  Bar  Association. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial 
nominee  discussed  with  you  any  specific  case,  legal  issue  or 
question  in  a  manner  that  could  reasonably  be  interpreted  as  asking 
how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No  one  involved  in  the  process  of  selecting  me  as  a  judicial 
nominee  has  discussed  any  specific  case,  legal  issue  or  question  in 
any  manner  that  could  reasonably  be  interpreted  as  asking  how  I 
would  rule  on  such  case,  question  or  issue. 

Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism" 

I  adhere  to  the  traditional  role  of  a  judge  which  is  to  resolve 
disputes  and  address  wrongs.  In  so  acting,  even  when  considering  a 
proper  case  arising  under  the  Constitution  and  laws  of  the  United 
States,  a  judge  is  constrained  by  certain  hallmarks  of  judicial 
decision  making,  including:  (i)  the  judge  must  limit  his  or  her 
decision  to  the  grievance  presented;  (ii)  the  judge  must  apply  the 
appropriate  law  to  the  facts  of  the  case,  and  (iii)  he  or  she  must 
justify  a  decision,  and  any  judicial  remedy,  consistent  with  the 
doctrine  of  stare  decisis . 

Our  system  of  separation  of  powers  imposes  additional  constraints 
on  judges.  When  confronted  with  constitutional  challenges  to 
legislative  action  or  executive  policy,  a  judge  must  act  with  self- 
restraint.  This  requirement  does  not  vary  according  to  the 
particular  provision  of  the  Constitution  involved,  nor  does  it 
permit,  under  the  guise  of  fashioning  a  remedy  addressing 
constitutional  injury,  a  court  to  undermine  the  powers  of  the 
executive  or  legislative  branches.  To  paraphrase  Justice 
Frankfurter  in  his  concurring  opinion  in  Dennis  v.  United  States. 
257  U.S.  312,  344  (1921),  a  judge  must  abstain  from  "confounding 
policy  with  constitutionality."  Judicial  self-restraint  demands 
"perceptive  humility  ...  in  not  declaring  unconstitutional  what  in 
a  judge's  private  judgment  is  deemed  unwise  and  even  dangerous." 
Id.  This  is  so  no  matter  how  deeply  the  judge  cherishes  his  or  her 
notions  of  policy,  or  how  mischievous  the  judge  may  deem  their 
disregard.  West  Virginia  State  Bd.  of  Educ.  v.  Barnette,  319  So. 2d 
624,  647-48  ( 1943 ) (Frankfurter,  J.  dissenting). 

Judicial  self-restraint,  coupled  with  the  close  adherence  to  the 
doctrines  of  case  and  controversy,  standing,  and  ripeness,  serve  to 
limit  judicial  power  to  its  narrowest  form.  The  exercise  of 
judicial  power,  as  applied  to  the  specific  controversy,  must  be 
used  only  as  a  "last  resort,  and  as  a  necessity,"  and  only  when 
adjudication  is  "...  consistent  with  a  system  of  separated  powers 
and  [the  disputed  issue  is  one]  traditionally  thought  to  be  capable 
of  resolution  through  the  judicial  process."  Allen  v.  Wright,  468 
U.S.  737,  752  (1984)  (citations  omitted). 
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UNITED  STATES  SENATE 

COMMITTEE  ON  THE  JUDICIARY 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.    RIOGRAPHICAI.  INFORMATION  (Pimi.ir) 

1.  Full  name  (include  any  former  names  used). 

Thomas  Woodrow  Thrash,  Jr. 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:  2850  Vinings  Way 

Atlanta,  GA  30339 

Office:  Thomas  W.  Thrash 

Attorney  at  Law 

200  Galleria  Parkway,  N.W.,  Suite  445 
Atlanta,  GA  30339 

3.  Date  and  place  of  birth. 

May  8,  1951  -  Birmingham,  Alabama. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Date  of  marriage:  June  20,  1981 

Spouse:  Margaret  Lines  Thrash 

Spouse's  employment:  None  outside  the  home.    Inactive  member  of  State  Bar  of 

Georgia.  Full  time  mother  and  volunteer  for  various 
church,  school  and  civic  organizations. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

College:  University  of  Virginia,  1969-1973 

B.A.  with  High  Distinction  1973 

Law  School:    Harvard  University,  1973-1976 
J.D.  cumlaude  1976 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
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companies,  flrms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  flmis,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 


October  1995-Present: 


Thomas  W.  Thrash 
Attorney  at  Law 
Atlanta,  GA 


1986-Present: 
(On  sabbatical  Spring 
Semester  1996) 


Adjunct  Professor  of  Litigation 
Georgia  State  University  College  of  Law 
Atlanta,  GA 


August  1995-Present: 


Paradyme  Corporation 

3070  Presidential  Drive,  Suite  120 

Atlanta.  GA  30340-3915 


(Employee  leasing  firm  providing  payroll  service  and  group 
medical  insurance  for  my  law  office.  I  am  an  employee  of 
the  firm) 


1985-October  1995: 


Partner 

Finch,  McCranie,  Brown  &  Thrash 

Atlanta,  GA 


1982-1985: 


Associate  and  Non-Equity  Parmer 
Finch,  McCranie,  Brown  &  Blank 
Atlanta,  GA 


1981-1982: 


Associate 
Ross  &  Finch 
Atlanta,  GA 


1977-1980: 


Assistant  District  Attorney 
Fulton  County  District  Attorney 
Atlanta,  GA 


1976-1977: 


Associate 

McClain,  Mellen,  Bowling  &  Hickman 

Atlanta,  GA 


Summer  1975: 


Summer  Clerk 

McClain,  Mellen,  Bowling  &  Hickman 

Atlanta,  GA 
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Summer  Clerk 

Swift,  Currie,  McGhee  &  Hiers 

Atlanu,  GA 

Bank  Examiner  Intern 
Comptroller  of  the  Currency 
Washington,  D.C. 


Military  Strvirp;  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

None. 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 


Woodlawn  High  School: 


University  of  Virginia: 


Harvard  Law  School: 


President,  National  Honor  Society. 

Exchange  Club  Cup.  Winner  of  DuPont  Scholarship  to 

University  of  Virginia. 

Echols  Scholar.  Phi  Beta  Kappa. 
President,  Virginia  Debaters. 
B.A.  with  High  Distinction. 

President,  Learned  Hand  Club. 

Best    Brief    Award    in    Preliminary    Competition    and 

Semifinalist,  Ames  Moot  Court  Competition. 

J.D.  cumlaude. 


Rar  As«>nciations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

1 .         Georgia  State  Bar 

Study  Committee  on  Rules  of  Practice,  1987-1988. 
Uniform  Rules  Committee,  1989-96 

Chairman,  Subcommittee  to  Study  Recusal  Rules,  1990-91 
Evaluation  &  Planning  Committee,  1989-90 

Chairman,  Subcommittee  on  Disaster  Response  Plan,  1989-90 
Disaster  Planning  Committee,  1990-91 

Vice-Chairman,  1990-91 
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2.  Atlanta  Bar  Association 

Treasurer,  1994-95 

Board  of  Directors,  1993-95 

Litigation  Section 

Board  of  Directors,  1988-95 

Vice  Chair/Chair  Elect,  1992-93 

Chairman,  1993-94 
Courts  Committee 

Chairman,  1994-95 

Georgia  Supreme  Court  Liaison,  1995-96 

3.  Cobb  County  Bar  Association 

Cobb  Justice  Foundation 

Speakers'  Bureau 

Legal  Aid  of  Cobb  County  Volunteer  Attorney  Program 

4.  Member:  American  Bar  Association,  Association  of  Trial  Lawyers  of  America, 
Georgia  Trial  Lawyers  Association,  Lawyers  Club  of  Atlanta,  Georgia  Legal 
History  Foundation. 

10.  Other  memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

ORGANIZATIONS  INVOLVED  IN  LOBBYING 

Vinings  Homeowners'  Association.  State  Bar  of  Georgia.  Association  of  Trial  Lawyers 
of  America.  Georgia  Trial  Lawyers  Association.  Trout  Unlimited.  Georgia  Conservancy. 

OTHER  ORGANIZATIONS 

Marietta  Kiwanis  Club.  Vinings  Civic  Club.  University  of  Virginia  Alumni  Association. 
Harvard  Club  of  Georgia.  Atlanta  Fly  Fishing  Club.  Friends  of  Montana.  Federation  of 
Fly  Fishers.  Boy  Scouts  of  America.  Atlanta  Historical  Society.  High  Museum  of  Art. 
Cathedral  of  St.  Philip.   Georgian  Club.  Cochise  Club. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  in  memberships.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

State  Bar  of  Georgia  (1976).  Georgia  Supreme  Court  (1976).  Georgia  Court  of  Appeals 
(1976).  United  States  District  Court  for  the  Northern  (1976)  and  Middle  (1985)  Districts 
of  Georgia.  United  States  Court  of  Appeals  for  the  Fifth  (1976)  and  Eleventh  Circuits 


423 


(1981). 

12.  Published  Writmgs:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

Thomas  W.  Thrash  and  A.  Russell  Blank,  "Latent  Injuries  and  the  Statute  of 
Limitations:  A  New  Rule  Emerges  in  Georgia,"  19  Georgia  Slate  Bar  Journal  12  (Aug. 
1982). 

Thomas  W.  Thrash  and  A.  Russell  Blank,  "Evolution  of  the  Statutory  Employer 
Rule  as  a  Defense  in  Tort  Actions,"  19  Georgia  State  Bar  Jnumal  172  (May  1983). 

Thomas  W.  Thrash,  "Medical  Malpractice  and  the  Statute  of  Limitations:  An 
Update  on  the  Discovery  Rule,"  22  Georgia_5tateJarJjaumal  60  (Nov.  1985). 

Thomas  W.  Thrash,  "Hazardous  Drugs:  The  Hazards  of  Litigation,"  11  The 
Verdict  8  (Dec.  1985). 

Thomas  W.  Thrash,  "The  Seat  Belt  Defense  -  Does  It  Make  Sense?"  11  The 
Verdict  22  (Oct.  1986). 

Thomas  W.  Thrash,  "Georgia  Uninsured  Motorist  Act  and  the  Phantom  Vehicle 
Defense,"  15  The  Verdict  6  (December,  1989). 

Thomas  W.  Thrash,  "Federal  Automotive  Safety  Standards  and  Georgia  Products 
Liability  Law:  Conflict  or  Coexistence?"  26  Georgia. State_Bar  Journal  107  (February, 
1990). 

Thomas  W.  Thrash,  "Georgia  Campaign  Finance  and  Disclosure  Law,"  27  Georgia 
State  Bar  Journal  175  (May,  1991). 

Thomas  W.  Thrash,  "Apprenticeship  at  the  Bar:  The  Atlanta  Law  Practice  of 
Woodrow  Wilson,"  28  Georgia.State  Bar  Journal  147  (February,  1992). 

Thomas  W.  Thrash,  "The  Affidavit  Requirement  in  Medical  Malpractice  Actions," 
GeiMgiaHealtlLLawJJeYelQpmenls  Vol.  2  No.  1,  p.  3  (Spring  1993). 

Thomas  W.  Thrash,  "Myths  about  Malpractice,"  Atlanta  Medicine  Vol.  67,  p.  27 
(Fall,  1993). 
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Thomas  W.  Thrash,  "A  Review  of  Roger  K.  Newman's  Hugo  Black,"  1  Ga.  Bar 
Journal  24  (October,  1995). 

Thomas  W.  Thrash,  Handbook  of  Georgia  Campaign  Finance  and  Disclosure  Law. 

SEMINAR  PAPERS  AND  ORAL 
PRESENTATION  MATERL\LS 

"Physical  Injuries,  Prior  Injuries  and  Punitive  Damages."  Written  materials  for 
Proof  of  Damages  Seminar,  1985,  Spring  1989  and  Fall  1989. 

"Physical  Injuries,  Prior  Injuries  and  Punitive  Damages."  Notes  for  oral 
presentation  at  Proof  of  Damages  Seminar,  1985,  Spring  1989  and  Fall  1989. 

"Inspection  of  Premises  and  Things  in  Civil  Litigation."  Written  materials  for 
Effective  Discovery  in  Georgia  Seminar,  Spring  and  Fall,  1987. 

"Preparation  of  the  Complicated  Malpractice  Case  for  Trial:  Sending  the 
Plaintiffs  Attorney  to  Medical  School."  Written  materials  for  Medical  Malpractice 
Seminar,  October,  1987. 

"Preparation  of  the  Complicated  Malpractice  Case  for  Trial:  Sending  the  Plaintiffs 
Attorney  to  Medical  School."  Notes  for  oral  presentation  at  Medical  Malpractice  Seminar, 
October,  1987. 

"Abuses  of  Discovery. "  Notes  for  oral  presentation  at  Abusive  Litigation  Seminar, 
April,  1989. 

"Preparing  the  Deponent;  Using  Documents  for  Discovery,  Admissions  and 
Impeachment;  Presenting  Videotaped  Depositions;  Ethical  Considerations  in  Preparing  a 
Client  for  a  Deposition. "  Notes  for  oral  presentations  at  Deposition  Seminar,  September, 
1989;  August,  1990;  September,  1992;  December,  1993. 

"Federal  Preemption  -  What  is  Left  of  State  Law?"  Written  materials  for  3rd 
Annual  Products  Liability  Institute  Seminar,  October,  1992. 

"Federal  Preemption  -  What  is  Left  of  State  Law."  Notes  for  oral  presentation 
at  3rd  Annual  Products  Liability  Institute  Seminar,  October,  1992. 

"Initial  Considerations;  Jury  Selection;  Closing  Argument."  Written  materials  for 
Trial  Advocacy  in  Georgia  Seminar,  August,  1990. 

"Initial  Considerations;  Closing  Argument."  Notes  for  oral  presentation  at  Trial 
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Advocacy  in  Georgia  Seminar,  August,  1990. 

"Observations  on  Direct  Examination  of  Lay  and  Expert  Witnesses."    Written 
materials  for  The  Civil  Jury  Trial  Seminar,  April,  1993. 

"Observations  on  Direct  Examination  of  Lay  and  Expert  Witnesses."   Notes  for 
oral  presentation  at  The  Civil  Jury  Trial  Seminar,  April,  1993. 

"Direct  Examination:  Techniques,  Tricks  and  Tips."   Notes  for  oral  presentation 
at  Atlanta  College  of  Trial  Advocacy,  August,  1993. 

"Trying  the  Automobile  Injury  Case  in  Georgia."  Written  materials  for  Trying  the 
Automobile  Injury  Case  in  Georgia  Seminar,  May,  1994. 

"Trying  the  Automobile  Injury  Case  in  Georgia."  Notes  for  oral  presentation  at 
Trying  the  Automobile  Injury  Case  in  Georgia  Seminar,  May,  1994. 

"Trying  the  Soft  Tissue  Injury  Case  in  Georgia."  Written  materials  for  Trying  the 
Soft  Tissue  Injury  Case  in  Georgia  Seminar,  February,  1995. 

"Trying  the  Soft  Tissue  Injury  Case  in  Georgia."   Notes  for  oral  presentation  at 
Trying  the  Soft  Tissue  Injury  Case  in  Georgia  Seminar,  February,  1995. 

13.  Health:  What  is  the  present  state  of  your  health? 
Excellent. 

List  the  date  of  your  last  physical  examination. 
April  12,  1996. 

14.  .Tudicial  Office:  State  (chronologically)  any  judicial  ofTices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have  written;  (2)  a  short 
simimary  of  and  citations  for  all  appellant  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal 
or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  on  such 
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opinions;  If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

Not  applicable. 

16.  Public  Qfflce:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected 
or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

Member,  Georgia  State  Election  Board.  Appointed  in  1994  by  Georgia  Governor  Zell 
Miller  to  four  year  term. 

17.  Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

No. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  practiced  alone  since  October  16,  1995  at  2(X)  Galleria  Parkway, 
N.W.,  Suite  445,  Atlanta,  GA  30339. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

1986-  Present:  Adjunct  Professor  of  Litigation 

Georgia  State  University  College  of  Law 
University  Plaza 
Atlanta,  GA  30303 

1985-1995:  Partner 

Finch,  McCranie,  Brown&  Thrash 
1700  South  Tower 
225  Peachtree  Street,  N.E. 
Atlanta,  GA  30303 
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1995-Present:  Paradyme  Corporation 

3070  Presidential  Drive,  Suite  120 
Atlanta,  GA  30340-3915 


1982-1985: 


(This  is  an  employee  leasing  firm  providing  payroll 
service  and  group  medical  insurance  for  myself  and 
my  law  office.  I  am  an  employee  of  the  firm.) 

Associate  and  Non-Equity  Partner 
Finch,  McCranie,  Brown  &  Blank 
1510  First  Atlanta  Tower 
Atlanta,  G A  30318 


1981-1982: 


Associate 

Ross  &  Finch 

1510  First  National  Bank  Building 

Atlanta,  G A  30318 


1977-1980:  Assistant  District  Attorney 

Fulton  County  District  Attorney 
136  Pryor  Street 
Atlanta.  GA  30303 


1976-1977: 


Associate 

McClain,  Mellen,  Bowling  &  Hickman 

300  South  Tower 

225  Peachtree  Street,  N.E. 

Atlanta,  GA  30303 


Summer  1975:  Summer  Clerk 

McClain,  Mellen,  Bowling  &  Hickman 
300  South  Tower 
225  Peachtree  Street,  N.E. 
Atlanta,  GA  30303 

Sununer  1974:  Summer  Clerk 

Swift,  Currie,  McGhee  &  Hiers 
Peachtree  Center  Gas  Light  Tower 
Atlanta,  GA  30303 


What  has  been  the  general  character  of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 


428 


1976-1977 

As  an  Associate  at  McClain,  Mellen,  Bowling  &  Hickman,  I 
handled  commercial  litigation  primarily  involving  Industrial  Loan  Act  and 
Truth  in  Lending  matters.  I  handled  appeals  to  the  Georgia  Supreme  Court 
and  Georgia  Court  of  Appeals. 

1977-1980 

As  a  Fulton  County  Assistant  District  Attorney,  I  spent  six  months 
rotating  through  Investigations,  Juvenile  Court,  Indictments  and  Appeals. 
I  was  then  assigned  to  the  Trial  Section  and  spent  the  next  three  years 
prosecuting  felony  cases  in  Fulton  Superior  Court.  I  was  lead  or  sole 
counsel  in  49  jury  trials  and  18  nonjury  trials.  I  tried  cases  ranging  from 
minor  theft  to  armed  robbery,  rape  and  murder.  To  the  best  of  my 
recollection,  I  lost  only  four  cases.  I  resigned  in  December,  1980  to  return 
to  private  practice. 

1981 -Present 

For  the  past  fifteen  years,  I  have  had  a  varied  civil  and  criminal  trial 
practice  with  emphasis  upon  personal  injury  and  product  liability  litigation. 
I  have  served  as  lead  counsel  or  sole  counsel  in  24  civil  jury  trials  and  3 
civil  bench  trials.  I  have  served  as  co-counsel  in  6  civil  jury  trials  and  one 
criminal  jury  trial  during  this  period.  In  the  last  five  years,  I  have  done 
some  election  related  legal  work  as  described  below. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

(a)  In  my  personal  injury  practice,  my  clients  have  typically  been 
individuals  who  were  injured  in  an  automobile  accident  or  an 
accident  involving  a  defective  product.  I  have  handled  a  number  of 
medical  malpractice  actions.  The  criminal  cases  that  1  have  handled 
since  1981  have  typically  been  white  collar  matters  involving  fraud, 
embezzlement,  and  price-fixing. 

(b)  Since  1990,  I  have  been  involved  in  advising  and  representing 
clients  in  the  area  of  campaign  finance  and  disclosure  law.  I  have 
represented  several  public  officials  and  the  Democratic  Party  of 
Georgia  in  proceedings  before  the  Georgia  State  Ethics 
Commission.  I  have  served  as  legal  advisor  on  campaign  law  and 
financial  disclosure  for  several  elected  officials. 
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Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  appear  in  court  frequently. 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts:   25% 

(b)  state  courts  of  record:  75% 

(c)  other  courts:  None. 

What  percentage  of  your  litigation  was: 


1981 -Present 

1977-1980 

1976-1977 

(a) 

civil: 

90% 

0% 

100% 

(b) 

criminal: 

10% 

100% 

0% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  including  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

To  the  best  I  am  presently  able  to  determine,  I  have  tried  to  verdict  or 
judgment  92  cases.  In  approximately  7  of  these  cases  I  was  co-counsel. 
In  the  others  I  was  lead  or  sole  counsel.  I  can  recall  three  additional  jury 
trials  that  were  settled  prior  to  verdict. 

5.  What  percentage  of  these  trials  was: 

(a)  jury:    77% 

(b)  non-jury:        23% 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

-11- 


430 


State  of  r!«irgia  v.  Douglas  Tookes,  Indictment  No.  A51002,  Fulton  Superior 
Court.   Tonkfs  v.  State,  159  Ga.  App.  423  (1981). 

I  prosecuted  this  case  in  1980  as  an  Assistant  District  Attorney  in  the  Superior  Court 
of  Fulton  County.  In  this  case,  Douglas  Tookes  and  three  other  defendants  were 
charged  with  conspiracy  to  distribute  heroin  and  cocaine.  This  was,  at  the  time,  one 
of  the  largest  heroin  distribution  networks  in  Atlanta.  I  was  assigned  by  the  District 
Attorney  to  try  the  case  three  weeks  before  it  was  set  for  trial.  Mr.  Tookes  had  filed 
a  speedy  trial  demand,  and  the  indictment  would  have  been  dismissed  if  I  had  been 
imable  to  proceed  at  the  time  scheduled  for  the  trial  to  commence.  The  case  was 
based  upon  hundreds  of  hours  of  wiretap  interceptions  of  cryptic  telephone 
conversations.  No  co-conspirator  was  willing  to  testify  against  Mr.  Tookes.  The 
case  was  tried  before  a  jury  and  the  Honorable  Joel  Fryer.  Mr.  J.  Melvin  England, 
Atlanta,  Georgia,  represented  Mr.  Tookes.  During  the  three  week  long  trial,  I  was 
successfiil  in  getting  Mr.  Tookes'  bond  revoked  for  attempting  to  contact  a  juror.  The 
wiretap  tapes  were  admitted  over  vigorous  objections.  I  was  successful  in 
convincing  the  jury  that  Mr.  Tookes  directed  the  enterprise  even  though  he  left  the 
actual  transactions  to  his  underlings.  Two  of  Mr.  Tookes'  co-defendants  testified  that 
he  was  not  involved  in  the  drug  operation.  All  of  the  principal  defendants  were 
convicted.  Mr.  Tookes  was  sentenced  to  twenty  years  in  prison.  The  conviction  was 
affirmed  by  the  Georgia  Court  of  Appeals.  The  defendant's  applications  for  certiorari 
were  denied  by  the  Georgia  Supreme  Court  and  the  United  States  Supreme  Court. 
I  represented  the  State  at  the  trial  with  some  minor  assistance  fi-om  another  Assistant 
District  Attorney. 

(a)  1980. 

(b)  Fulton  Superior  Court 
Judge  Joel  Fryer 

(c)  Opposing  counsel:      Mr.  J.  Melvin  England 

Suite  410  River  Ridge 
9040  Roswell  Road 
Atlanta,  GA  30350-1853 
(770)641-6010 

State  of  Cienrgia  v.  Ronald  Riggins,  Indictment  No.  A45655,  Fulton  Superior 
Court.   Riggins  v.  State  of  Georgia,  159  Ga.  App.  249(1981). 

This  was  a  difficult  and  messy  rape  case  that  I  prosecuted  as  an  Assistant  District 
Attorney.  The  case  was  assigned  to  me  by  a  Senior  Assistant  D.A.  when  the 
victim  objected  to  his  proposal  to  allow  the  defendant  to  plead  guilty  in  exchange 
for  probation.  The  victim  described  a  rather  bizarre  set  of  facts  and  there  was  a 
delayed  outcry.  I  developed  a  rapport  with  the  victim  and  went  out  to  investigate 
the  case  beyond  the  superficial  and  perfunctory  job  done  by  the  City  of  Atlanta 
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police.  I  tried  the  case  before  Judge  Frank  Eldredge  and  a  jury.  The  defendant 
presented  an  alibi  defense.  The  jury  could  not  reach  a  verdict  and  a  mistrial  was 
declared.   I  was  then  transferred  to  another  court. 

The  Senior  Assistant  D.A.  then  entered  into  a  plea  agreement  whereby  the 
Defendant  Riggins  would  receive  probation  in  exchange  for  a  plea  of  guilty.  Judge 
Eldredge  rejected  the  plea  agreement.  I  was  brought  back  to  Judge  Eldredge  s 
court  to  try  the  case  again.  I  reindicted  the  case  to  add  as  a  co-defendant  one  of 
the  defendant's  witnesses  at  the  first  trial.  Before  the  second  trial  I  was  able  to 
investigate  the  defendant's  alibi  witnesses,  and  found  that  one  witness  had  himself 
been  convicted  of  rape  in  an  adjoining  county.  During  a  lunch  break  while  trying 
the  case  I  found  a  felony  conviction  for  a  new  alibi  witness.  The  defendant  and  his 
co-defendant  were  convicted  of  all  charges.  I  recommended  a  sentence  of  life  in 
prison.  Judge  Eldredge  sentenced  Riggins  to  life  plus  60  years.  The  conviction 
was  affirmed  on  appeal.   I  was  sole  counsel  for  the  State  at  the  trial. 

(A)  Date  of  trial:  March.  1980 

(B)  Judge  Frank  M.  Eldredge 

Fulton  Superior  Court,  Atlanta,  Georgia 

(C)  Opposing  counsel:      Mr.  Thomas  E.  Spraley 

68  N.  Avondale  Road,  Suite  A 
Avondale  Estates,  GA  30002 
(404)501-9393 

State,  of  Georgia  j._AlQnza  Cflbb,  Indictment  No.  A4391,  Fulton  Superior 
Court.  CohJh_v.State_of  Georgia,  152  Ga.  App.  167  (1979). 

Mr.  Alonzo  Cobb  was  a  career  criminal.  In  this  case,  I  prosecuted  him  for  11 
counts  of  burglary,  one  count  of  armed  robbery,  one  count  of  theft  by  receiving 
and  one  count  of  forgery.  The  case  arose  out  of  a  crime  spree  in  which  Mr.  Cobb 
burglarized  dozens  of  homes  in  the  Buckhead  section  of  Atlanta,  Georgia.  The 
defendant  claimed  that  the  case  against  him  was  the  result  of  a  conspiracy  on  the 
part  of  executives  at  the  Coca  Cola  Company.  The  case  presented  a  challenge  in 
that  there  were  dozens  of  wimesses  and  more  than  one  hundred  exhibits.  I  was 
able  to  present  all  of  the  evidence  in  about  two  days.  Mr.  Cobb  was  convicted  on 
all  counts  and  sentenced  to  45  years  in  prison.  The  conviction  was  affirmed  on 
appeal.  The  Atlanta  Constitution  described  the  case  as  that  of  the  "One  Man 
Crime  Wave."   I  was  sole  counsel  for  the  State  at  the  trial. 

(a)  1979. 

(b)  Judge  Luther  Alverson 

Fulton  Superior  Court.  Atlanta,  Georgia. 

(c)  Opposing  counsel:      Mr.  Thomas  E.  Spraley 
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68  N.  Avondaie  Road,  Suite  A 
Avondale  Esutes,  GA  30002 
(404)501-9393 

State  of  Georgia  V.  Lee  George  Gresham,  Indictment  No.  A4829,  Fulton 
Superior  Court.  Gresham  v.State,  246  Ga.  574  (1980). 

This  was  a  murder  case.  The  evidence  showed  that  four  young  men  in  an 
automobile  drove  to  an  area  of  Northwest  Atlanta  known  for  curbside  drug  sales. 
One  of  the  individuals  in  the  car  was  shot  by  Mr.  Gresham  who  was  indicted  for 
murder.  The  case  was  assigned  to  Judge  Alverson  and  Assistant  District  Attorney 
Jerry  Baxter.  After  a  jury  was  selected,  Mr.  Baxter  was  informed  of  a  family 
emergency  which  made  it  impossible  for  him  to  continue  the  trial.  At  the  time,  I 
was  serving  as  First  Assistant  for  the  week.  The  assignment  as  First  Assistant 
rotated  among  the  trial  lawyers  so  that  each  of  us  had  this  assignment  every  2  or 
3  months.  The  First  Assistant  handled  administrative  matters  such  as  extraditions, 
bond  hearings  and  responded  to  public  inquiries.  Shortly  before  noon,  Mr.  Slaton 
told  me  about  Mr.  Baxter's  family  emergency  and  instructed  me  to  take  over  the 
case  and  be  prepared  to  proceed  with  the  trial  after  the  court's  lunch  break.  I 
quickly  reviewed  the  file,  and  talked  to  the  three  prosecution  wimesses  and  the 
APD  detective  who  conducted  the  investigation  of  the  case.  When  court 
reconvened  after  lunch,  I  announced  ready  for  the  State  and  proceeded  with  the 
trial.  The  case  was  difficult  because  the  three  prosecution  witnesses  initially  lied 
about  what  happened.  At  the  trial,  they  testified  that  they  went  to  the  scene  of  the 
crime  to  buy  marijuana,  and  drove  off  with  a  small  amount  of  the  Defendant's 
marijuana  without  paying  for  it.  The  Defendant  then  shot  into  the  automobile  and 
killed  the  victim.  The  three  wimesses  admitted  that  they  lied  to  the  police  when 
they  were  first  questioned.  The  Defendant  claimed  that  the  prosecution's  wimesses 
tried  to  rob  him  at  gun  point,  and  that  he  shot  into  the  car  in  self  defense. 
However,  the  forensic  evidence  that  I  presented  was  inconsistent  with  this  story. 
The  jury  convicted  the  Defendant  of  murder,  and  he  was  sentenced  to  life  in 
prison.  I  was  sole  counsel  for  the  State  at  the  trial  after  jury  selection  had 
occurred. 

(a)  Date  of  trial:  March  19.  1980. 

(b)  Judge  Luther  Alverson 

Fulton  Superior  Court,  Atlanta,  Ga. 

(c)  Opposing  counsel:      Mr.  Andrew  Stanfield  (deceased) 

Robert  Kingjc^.  Seitzingecs,  Inc.,  Fulton  Superior  Court  Case  No.  C58855. 
King  T.  Seitzingers.  160  Ga.  App.  318  (1981). 

This  was  a  toxic  tort  case  in  which  I  represented  the  plaintiff  in  his  appeal  of  an  order 
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granting  summary  judgment  to  the  defendant.  The  defendant  was  represented  by  Mr. 
Bruce  Welch,  Atlanta,  Georgia.  Judge  Fryer  of  the  Superior  Court  of  Fulton  County 
dismissed  the  action  on  the  grounds  that  the  case  had  been  filed  more  than  two  years 
after  the  plaintiff's  exposure  to  the  toxic  materials.  I  wrote  the  Appellant's  Brief  and 
argued  the  case  in  the  Georgia  Court  of  Appeals.  The  court  ruled  in  our  favor,  and 
adopted  what  is  known  as  the  "discovery  rule"  in  personal  injury  actions  involving 
latent  injuries.  The  case  was  settled  after  the  appeal  was  concluded.  I  then  wrote  an 
article  for  the  Georgia  State  Bar  Journal  describing  the  case  and  the  new  rule.  See 
Thomas  W.  Thrash  and  A.  Russell  Blank,  "Latent  Injuries  and  the  Statute  of 
Limitations:  A  New  Rule  Emerges  in  Georgia,"  19  Georgia  State  Bar  Journal  12 
(Aug.  1982).  The  case  is  still  frequently  cited  as  authority  for  the  fact  that  Georgia 
follows  the  "discovery  rule"  in  personal  injury  cases. 

(a)  1980-1981 

(b)  Judge  Joel  Fryer 

Superior  Court  of  Fulton  County,  Atlanta,  Georgia. 
Georgia  Court  of  Appeals,  Atlanta,  Georgia. 

(c)  Co-counsel:  Mr.  A.  Russell  Blank 

230  Peachtree  Street,  N.E. 
800  Peachtree  Center  Tower 
Atlanta,  GA  30303 
(404)523-7400 

Opposing  counsel:      Mr.  J.  Bruce  Welch 
Freeman  &  Hawkins 
4000  One  Peachtree  Center 
303  Peachtree  Street,  N.E. 
Atlanta,  GA  30308 
(404)614-7400 

6.         United  States  v.  Patrick  Swindall,  United  States  District  Court,  Northern 
District  of  Georgia.  United  Statesj^Swindall,  971  F.  2d  1531  (Uth  Cir.  1992). 

This  was  a  perjury  case  tried  in  the  United  States  District  Court  for  the  Northern 
District  of  Georgia.  My  former  partner  Richard  Hendrix  is  a  former  Assistant  United 
States  Attorney.  When  Congressman  Pat  Swindall  was  indicted  for  perjury,  he 
retained  my  partner  to  handle  pre-trial  matters.  Mr.  Swindall  later  asked  Mr.  Hendrix 
to  represent  him  at  trial.  Approximately  six  weeks  prior  to  the  trial,  Mr.  Hendrix 
asked  me  to  help  him  with  the  trial.  I  agreed  to  do  that,  and  we  divided  the  case  up 
as  evenly  as  possible.  The  trial  lasted  approximately  three  weeks.  It  was  the  subject 
of  intense  news  media  scrutiny.  Mr.  Swindall  was  convicted  on  all  nine  counts  in  the 
indictment.  We  were  successfiil  in  getting  a  much  lower  sentence  for  him  than  was 
requested  by  the  government.   Mr.  Swindall  retained  other  counsel  to  handle  his 
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appeal.  The  convictions  on  three  of  the  nine  counts  were  reversed  based  upon  the 
record  that  we  established  in  the  trial  court.  The  appeal  of  the  case  is  reported  in 
UnitedStatesv.  Swindali,971  F.  2d  1531  (llthCir.  1992). 

(a)  1989. 

(b)  Judge  Richard  Freeman 
United  States  District  Court 
Northern  District  of  Georgia 

(c)  Co-counsel:  Mr.  Richard  W.  Hendrix 

1700  South  Tower,  225  Peachtree  Street,  N.E. 

Atlanta,  GA  30303 

(404)658-9070 

Opposing  counsel:      Mr.  Craig  A.  Gillen 

Suite  1880,  Tower  Place 
3340  Peachtree  Street,  N.E. 
Atlanta,  GA  30326 
(404)814-5280 

CaroLReichmanjv.  Marshall  Lichstrahl,  Fulton  Superior  Court  Case  No.  C- 
91918.  Unreported. 

In  this  case,  Baxter  Finch  and  I  represented  the  widow  of  a  clothing  company 
executive  who  was  killed  in  an  automobile  accident.  The  host  driver  was  clearly 
at  fault  in  failing  to  yield  at  a  red  light,  but  had  limited  insurance  coverage.  Our 
task  at  trial  was  to  convince  the  jury  that  the  security  officer  who  had  the  green 
light  was  speeding  and  also  contributed  to  the  death  of  our  client's  husband.  We 
were  successful  in  doing  that  with  the  help  of  an  expert  accident  reconstruction 
engineer  and  the  physical  evidence.  The  jury  returned  a  verdict  against  both 
defendants  in  the  amount  of  $1,302,000.00.  The  case  was  settled  for 
$1,200,000.00  while  it  was  on  appeal.  At  trial,  I  gave  the  opening  statement, 
presented  the  plaintiffs  damage  witnesses,  cross  examined  the  defendants' 
witnesses  and  gave  half  of  the  plaintiffs  closing  statement.  I  wrote  the  Appellee's 
Brief  for  the  appeal. 

(a)  1983-1984. 

(b)  Judge  Osgood  Williams  (deceased) 
Superior  Court  of  Fulton  County,  Atlanta,  GA. 

(c)  Co-counsel:  Baxter  H .  Finch  (deceased) 

Salisbury,  North  Carolina 
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Opposing  counsel 
for  Lichstrahl: 


Opposing  counsel 
for  Rollins,  Inc.: 


Mr.  W.  Wray  Eckl 
Drew,  Eckl  &  Farnham 
P.O.  Box  7600 
Atlanta,  GA  30357 
(404)885-1400 

Mr.  Ronald  Reemsnyder 
Welch,  Spell,  Reemsnyder  &  Pless 
1201  Peachtree  Street,  N.E. 
Suite  2020,  400  Colony  Square 
Atlanta,  GA  30361 
(404)892-2100 

Cathy  Edmund  v.  T^vine  and  Parke  Daviv,  Fulton  Superior  Court  Case  No. 
C32106.  Not  reported. 

This  was  a  combination  medical  malpractice  and  products  liability  case  involving 
difficult  questions  of  medicine  and  evidentiary  and  substantive  law.  I  served  as  co- 
counsel  for  the  plaintiffs.  During  childbirth,  the  plaintiff  was  given 
chloramphenicol,  a  powerful  antibiotic  to  treat  an  infection.  The  drug  caused 
aplastic  anemia,  a  life-threatening  disease  in  which  the  bone  marrow  loses  the 
ability  to  produce  red  blood  cells.  We  alleged  that  the  physician  defendants  were 
negligent  in  giving  the  drug  when  less  dangerous  antibiotics  were  equally  effective. 
We  alleged  diat  the  drug  manufacturer  inadequately  warned  the  medical  community 
of  the  greater  danger  posed  by  the  drug  when  the  drug  was  administered  by  mouth. 
I  wrote  the  principal  brief  that  we  relied  upon  in  successfully  opposing  the  drug 
manufacmrer's  motion  for  summary  judgment.  Just  prior  to  trial  we  settled  with 
the  doctors.  We  tried  the  case  against  the  pharmaceutical  company  and  obtained 
a  verdict  of  $470,000.00.  My  experience  in  this  case  prepared  me  to  handle 
several  other  pharmaceutical  product  liability  actions.  The  defendant  paid  the 
judgment.   My  co-counsel  and  I  each  handled  half  of  the  trial. 

(A)  1981-1983. 

(B)  Judge  Jeptha  Tanksley  (deceased) 
Fulton  Superior  Court,  Atlanta,  Georgia. 

(C)  Co-counsel:  Mr.  A.  Russell  Blank 

230  Peachtree  Street,  N.E. 
800  Peachtree  Center  Tower 
Atlanta,  GA  30303 
(404)523-7400 


Opposing  counsel 
for  Levine,  et  al: 


Mr.  Sidney  Wheeler 

Long,  Weinberg,  Ansley  &  Wheeler 
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999  Peachtree  Street,  N.E.,  Suite  2700 

Atlanta,  GA  30309 

(404)876-2700 

Opposing  counsel       Mr.  George  W.  Hart 
for  Parke  Davis:         Hart  &  Mclntyre 

1230  Peachtree  Street,  N.E.,  Suite  3775 

Atlanta,  GA  30309 

(404)876-3775 

David  Papp  v-  Hall  rniinty,  Hall  County  Superior  Court  Case  No.  88CV7530B 
and  Titan  Indemnity  Cninpany  v.  Hall  County,  Hall  County  Superior  Court 
Case  No.  90CV1255B.  Titan  Indemnity  Company  v.  Hall  County,  202  Ga. 
App.  38  (1991).  Papp  V.  Hall  County,  262  Ga.  72  (1992). 

In  this  wrongful  death  case,  I  represented  the  surviving  children  of  Mrs.  Elaine 
Smith.  It  is  noteworthy  to  me  because  of  the  number  of  legal  and  factual  obstacles 
which  had  to  be  overcome  before  the  case  was  ultimately  resolved. 

The  case  arose  on  April  11,  1987,  when  Mrs.  Smith's  husband  drove  an  automobile 
through  the  wooden  guardrail  of  a  narrow  bridge  over  the  Southern  Railway 
Company  track  in  Hall  County,  Georgia.  Mrs.  Smith  was  a  passenger  in  the 
automobile  and  was  killed.  Under  Georgia  law,  Hall  County  was  responsible  for 
maintaining  the  surface  of  the  bridge  and  the  guardrail.  I  filed  an  action  on  behalf 
of  Mrs.  Smith's  children  against  Hall  Coimty  in  the  Superior  Court  of  Hall  County. 
I  alleged  that  Hall  County  had  waived  its  sovereign  immunity  by  purchasing  liability 
insurance.  The  case  was  assigned  to  Judge  Richard  Story.  Responses  to  my  initial 
discovery  showed  that  Southern  Railway  Company  was  responsible  for  the  design 
and  construction  of  the  bridge.  I  obtained  an  order  allowing  me  to  add  Southern 
Railway  Company  as  a  defendant. 

After  discovery  was  completed,  the  case  was  ready  for  trial  in  the  Spring  of  1990. 
At  a  pre-trial  conference  in  April,  1990,  counsel  for  Hall  County  announced  that  Hall 
County's  liability  insurance  company  was  denying  coverage  on  the  grounds  that  the 
coimty  had  not  given  the  insurance  company  timely  notice  of  the  accident.  Titan 
Indemnity  Company  then  filed  a  declaratory  judgment  action  in  the  Superior  Court 
of  Hall  County.  This  action  was  also  assigned  to  Judge  Story.  Titan  Indemnity 
Company  was  represented  by  Mr.  Ken  McDuffie  of  Atlanta,  Georgia.  I  represented 
Mrs.  Smith's  children  who  were  named  as  defendants  in  the  declaratory  judgment 
action.  Hall  County  was  represented  by  Mr.  Douglas  Stewart  of  Gainesville, 
Georgia.  Cross  motions  for  simimary  judgment  were  filed.  1  was  successful  in 
convincing  Judge  Story  to  deny  the  insurance  company's  motion  for  summary 
judgment,  and  grant  summary  judgment  on  behalf  of  the  county  and  my  clients.  The 
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insurance  company  appealed  to  the  Georgia  Court  of  Appeals.  The  Court  of  Appeals 
affirmed  the  denial  of  the  insurance  company's  motion  for  summary  judgment. 
However,  it  reversed  the  entry  of  summary  judgment  in  favor  of  my  clients.  See 
Titan  Indemnity  Company  v.  Hall  County,  202  Ga.App.  38  (1991).  My  application 
for  certiorari  was  denied  by  the  Georgia  Supreme  Court.  After  remand,  the 
declaratory  judgment  action  was  tried  by  a  jury.  Mr.  Stewart  and  I  were  successful 
in  convincing  the  jury  that  the  insurance  company  received  timely  notice  of  the 
accident.  A  verdict  was  rendered  in  our  favor.  Judgment  was  then  entered  on  behalf 
of  my  clients  and  Hall  County. 

While  the  declaratory  judgment  action  was  pending,  counsel  for  Hall  County  filed 
a  motion  to  dismiss  the  wrongftil  death  action.  Hall  County  contended  that  a  1990 
amendment  to  the  Georgia  Constitution  applied  retroactively  to  withdraw  the 
county's  waiver  of  sovereign  immunity.  Over  my  vigorous  opposition,  Judge  Story 
granted  the  motion,  and  dismissed  the  action  against  Hall  County.  I  appealed  the 
dismissal  to  the  Georgia  Supreme  Court.  My  case  was  one  of  two  in  which  the 
Supreme  Court  addressed  this  issue  of  the  retroactive  application  of  the  amendment. 
The  Supreme  Court  reversed,  holding  that  the  amendment  did  not  apply  reu-oactively 
to  actions  pending  at  the  time  of  its  effective  date.  Papp.  v.  Hail£Dunty,  262  Ga.  72 
(1992). 

After  the  declaratory  judgment  action  and  the  motion  to  dismiss  were  resolved,  I  got 
the  case  back  on  the  jury  trial  calendar  in  November,  1992.  The  first  jury  panel  was 
dismissed  after  a  juror  stated  that  he  was  familiar  with  the  bridge  and  that  it  was 
dangerous.  On  our  second  attempt,  we  were  able  to  impanel  a  jury.  We  settled  the 
case  on  the  second  day  of  trial  after  the  eyewitnesses  to  the  accident  had  testified. 
Thus,  the  case  was  resolved  after  four  years  of  litigation,  two  appeals,  and  two  jury 
trials.  A  total  of  six  law  firms  represented  Hall  County  or  Southern  Railway 
Company  at  one  time  or  another  during  the  litigation.  In  the  end.  Hall  County  was 
represented  by  Nathan  Deal  of  Gainesville,  Georgia.  Southem  Railway  Company 
was  represented  by  Weyman  Forrester  of  Gainesville,  Georgia.  I  was  solely 
responsible  for  representing  the  Plaintiffs  throughout  the  litigation. 

(a)  1989-1992. 

(b)  Judge  Richard  Story 

Hall  County  Superior  Court,  Gainesville,  GA. 
Georgia  Court  of  Appeals,  Atlanta,  GA. 
Georgia  Supreme  Court,  Atlanta,  GA. 

(c)  Opposing  counsel  Congressman  Nathan  Deal 

for  Hall  County:  United  States  House  of  Representatives 

Washington,  D.C. 
(202)225-5211 
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Opposing  counsel 

For  Southern  Railway  Co. 


Opposing  counsel 

For  Titan  Indemnity  Co: 


Counsel  for  Hall  County: 


Mr.  Weymon  Forrester 
Forrester  &  Brim 
P.O.  Box  1688 
Gainesville,  GA  30503 
(770)531-0800 

Mr.  Kenneth  P.  McDuffie 

Nail,  Miller,  Owens,  Hocutt  &  Howard 

200  Peachtree  &  Broad  Building 

Atlanta,  GA  30303-1917 

(404)522-2200 

Mr.  J.  Douglas  Stewart 
Stewart,  Melvin  &  Frost 
P.O.  Box  3280 
Gainesville,  GA  30503-3280 
(770)536-0101 


10.       Stanley  Rikard  v^  Honda  Motor  Company.  United  States  District  Court  for  the 
District  of  South  Carolina  Case  No.  9:92-0595-22,  Not  reported. 

This  was  a  difficult  products  liability  case  in  which  I  represented  the  plaintiffs. 
Elaine  Rikard,  a  35  year  old  stockbroker,  was  involved  in  a  head-on  collision 
while  driving  a  brand  new  Honda  Accord.  She  received  massive  head  injuries  and 
severe  brain  damage.  She  had  medical  expenses  of  more  than  $500,000.00.  I 
alleged  that  the  accident  was  caused  by  defective  brake  cylinder  seals  that  allowed 
leakage  of  brake  fluid  onto  the  rear  brake  shoes.  I  conducted  the  discovery  that 
reivealed  many  complaints  of  leaking  brake  seals  in  Honda  Accord  automobiles 
manufactured  in  the  late  1980s.  I  tried  the  case  for  two  weeks  in  Charleston, 
South  Carolina.  Honda  offered  a  substantial  sum  to  settle  the  case  which  Mrs. 
Rikard's  guardian  instructed  me  to  reject.  After  deliberating  for  a  day  and  a  half, 
the  jury  returned  a  verdict  in  favor  of  the  defendant.  Although  I  lost  the  case,  I 
think  that  it  showed  my  ability  as  a  trial  lawyer  to  handle  complicated  cases 
involving  difficult  legal  and  technical  issues.  I  was  solely  responsible  for 
representing  the  plaintiffs  at  trial  and  conducted  almost  all  of  the  pretrial  and 
discovery  without  assistance. 


(a) 
(b) 


(c) 


1992-1994. 

Judge  Cameron  Currie 

United  States  District  Court  for  the  District  of  South  Carolina 
Charleston,  South  Carolina. 

Opposing  counsel  Mr.  F.  Barron  Grier,  III 

The  Grier  Law  Firm 
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3710  Landmark  Drive,  Suite  305 
P.O.  Box  4466 
Columbia,  SC  29240-4466 
(803)738-8777 

Mr.  Eugene  D.  Martenson 

Huie,  Fernambucq  and  Stewart 

Eighth  Floor 

First  Alabama  Bank  Building 

Birmingham,  AL  35203 

(205)251-1193 


ADDITIONAL  PERSONS  FAMILIAR  WITH 
MY  PROFESSIONAL  REPUTATION 

1.  Judge  Alice  Bonner 

Superior  Court  of  Fulton  County 
185  Central  Avenue,  Room  T4705 
Atlanta,  GA  30303 
(404)730-4166 

2.  Professor  Roy  Sobelson 

Georgia  State  University  College  of  Law 
University  Plaza 
Atlanta,  GA  30303-3092 
(404)651-2079 

3.  Mr.  Samuel  A.  Murray 
Beck,  Owen  &  Murray 
P.O.  Box  116 
Griffm,GA  30224-0116 
(770)227^000 

4.  Judge  Duross  Fitzpatrick 
United  States  District  Court 
P.O.  Box  1014 

Macon,  GA  31202-1014 
(912)752-3500 

5.  Mr.  Larry  Thompson 
King  &  Spalding 

191  Peachtree  Street,  N.E.,  Suite  4900 
Atlanta,  GA  30303-1763 
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(404)572-4600 

6.  Mr.  Oscar  N.  Persons 
Alston  &  Bird 

One  Atlantic  Center 
1201  West  Peachtree  Street 
Atlanta,  GA  30309-3424 
(404)881-7249 

7.  Mr.  Ed  Sims 

Long,  Aldridge  &  Norman 
Suite  5300,  303  Peachtree  Street 
Atlanta,  GA  30308-3201 
(404)527-8550 

8.  Mr.  George  C.  Reid 
Phillips  &  Reid 

1200  Harris  Tower,  233  Peachtree  Street,  N.E. 

Atlanta,  GA  30303 

(404)659-6000 

9.  Mr.  C.  Wilson  DuBose 
Schnader,  Harrison,  Segal  &  Lewis 
2800  One  Peachtree  Center 

303  Peachtree  Street,  N.E. 
Atlanta,  GA  30308-3252 
(404)215-8100 

10.  Ms.  Judy  Farrington  Aust 
Goodman,  McGuffey,  Aust  &  Linsey 

2100  Tower  Place,  3340  Peachtree  Road,  N.E. 

Atlanta,  GA  30326-1084 

(404)264-1500 

IL       Mr.  Russell  J.  Parker 

Assistant  District  Attorney 
10  E.  Park  Sq. 
Marietta,  GA  30090-9618 
(770)528-3075 

12.       Mr.  Tommy  Holland 
Carter  &  Ansley 
191  Peachtree  Street,  Suite  1000 
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Atlanta,  GA  30303-1747 
(404)658-9220 

19.  LegalJ^ctivities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  signiflcant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 

In  addition  to  my  practice,  I  have  taught  a  Litigation  Class  at  Georgia  State  University 
College  of  Law  since  1986.  Litigation  is  a  required  course  for  second  year  law  students 
at  Georgia  State.  Each  class  has  approximately  12  students.  My  class  meets  for  three 
hours  one  night  a  week  during  the  Spring  Semester.  In  this  course  we  use  a  clinical 
approach  similar  to  the  NITA  method.  I  take  my  students  through  each  stage  of  a  civil 
lawsuit  from  the  initial  interview  of  a  client  to  a  jury  trial.  At  the  end  of  the  semester,  the 
students  are  divided  into  teams  of  two  attorneys  who  conduct  a  mock  trial.  I  preside  as 
judge  over  each  of  the  trials.  Each  student's  performance  in  his  or  her  trial  accounts  for 
50%  of  the  final  grade. 

I  am  frequently  asked  to  participate  in  continuing  legal  education  seminars  dealing  with 
topics  such  as  trial  advocacy,  proof  of  damages,  deposition  and  discovery  practice,  and 
products  liability  law. 

n.  FINANCIAI.  DATA  A^m  rONFTJCT  OF  INTEREST  (PUBLICO 

1.  List  soiu-ces,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  imcompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

I  do  not  expect  to  derive  any  future  benefits  from  previous  professional  relationships.  If 
I  am  confirmed,  I  will  close  my  law  office  and  sell  the  furniture  and  equipment.  I  do  have 
a  number  of  clients  that  I  am  representing  on  a  contingency  fee  basis  in  personal  injury 
actions.  With  respect  to  any  open  cases  when  I  close  my  office,  I  will  make  arrangements 
for  my  clients  to  be  represented  by  other  counsel.  For  cases  in  which  I  have  invested  a 
substantial  amount  of  time,  I  will  agree  with  successor  counsel  for  an  equitable  division 
of  any  fees  ultimately  generated  in  those  cases  in  accordance  with  the  Code  of  Professional 
Responsibility.  I  am  not  able  to  estimate  with  any  substantial  degree  of  accuracy  the  total 
fees  that  I  would  receive  from  open  cases.   I  believe  that  it  would  be  less  than  $100,000. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
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you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts  of 
interest  during  your  initial  service  in  the  positions  to  which  you  have  been  nominated. 

(a)  I  will  follow  all  guidelines  and  standards  of  the  Code  of  Judicial  Conduct  for 
United  States  District  Coui"^a^£^  Among  other  procedures,  I  will  not  preside 
over  any  matter,  0K-4»ar;^^B^W!^ny  party,  which  represents  a  conflict  of 
interest,  a  potential  conflict  of  interest,  or  the  appearance  of  a  conflict  of  interest. 

(b)  Over  the  years,  1  have  accumulated  a  portfolio  of  stocks  and  bonds  that  may 
present  potential  conflicts-of-interest.  I  intend  to  sell  my  stocks  in  companies  (such 
as  insurance  companies)  that  may  present  frequent  occasions  for  disqualification 
due  to  conflicts  of  interest  or  the  appearance  of  a  conflict  of  interest. 

(c)  I  was  in  parmership  for  10  years  with  Charles  E.  McCranie,  Ellis  Ray  Brown  and 
Richard  W.  Hendrix.  I  intend  to  disqualify  myself  in  any  matter  involving  my 
former  parmers  for  at  least  10  years. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

I  may  continue  teaching  part-time  at  Georgia  State  University  College  of  Law  if  I  can  do 
so  without  interference  with  my  judicial  duties. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Attached  is  a  copy  of  the  AO-10  Financial  Disclosure  Report  that  I  have  submitted  to  the 
Administrative  Office  of  the  U.S.  Courts. 

5.  Please  complete  the  attached  flnancial  net  worth  statement  in  detail  (add  schedules  as 
called  for). 

See  attached  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

1.         Gore  for  President,  1987-1988. 
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Cobb  County  Campaign  Chairman 

Georgia  Steering  Committee 

Alternate  Delegate  1988  Democratic  National  Convention 

2.  Ken  Parris  for  State  Senate,  1988. 

Treasurer 

3.  Roy  Barnes  for  Governor,  1990. 

Deputy  Finance  Chairman 

4.  Pierre  Howard  for  Lt.  Governor,  1990. 

Fundraiser 

5.  Clinton  for  President,  1992. 

Co-Chair  Cobb  County  Clinton  Campaign  Committee 

Surrogate  Speaker 

Georgia  Lawyers  Network 

Delegate  1992  Democratic  National  Convention 

6.  Tony  Center  for  Congress,  1992. 

Fundraiser 

7.  Fowler  for  United  States  Senate,  1992. 

Surrogate  Speaker 

8.  Arrington  for  City  Council  President,  1993. 

Legal  Advisor 

9.  Georgia  Democratic  Party,  1993-1996. 

Legal  Counsel 

10.  Zell  Miller  for  Governor,  1994-1996. 

Legal  Advisor  for  campaign 

Incorporator,  Zell  Miller  for  Governor  '94,  Inc. 

Secretary,  Zell  Miller  for  Governor  '94,  Inc. 

11.  Buddy  Darden  for  Congress,  1994. 

Legal  Advisor 

12.  Ben  Jones  for  Congress,  1994. 

Fundraiser 

13.  Tim  Ryles  for  Insurance  Commissioner,  1994. 
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Fundraiser 

14.  Pierre  Howard  for  Lt.  Governor,  1994-1996. 

Legal  Advisor 

15.  Lewis  Massey  for  Secretary  of  State,  1995-1996. 

Legal  Advisor 

UI.  GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

I  make  financial  contributions  to  the  Atlanta  Volunteer  Lawyers  Foundation,  Atlanta  Legal 
Aid  Society  and  Cobb  Justice  Foundation.  I  participate  in  the  Atlanta  Bar  Association  Law 
day  Free  Legal  Information  Program.  In  1996,  I  volunteered  to  provide  a  free 
consultation  with  2  individuals  who  called  seeking  legal  advice  through  this  program.  I 
am  on  the  list  of  Cobb  County  Legal  Aid  to  handle  up  to  three  Social  Security  cases  per 
year  on  a  pro  bono  basis.  These  cases  generally  involve  appeals  of  the  denial  of  disability 
benefits.  I  spend  at  least  20%  of  my  time  advising  people  of  their  rights  in  matters  that 
do  not  result  in  any  claim  being  made  and  for  which  I  receive  no  compensation.  I  serve 
as  a  Merit  Badge  Counselor  for  Troop  74  of  the  Boy  Scouts  of  America.  I  have  conducted 
merit  badge  courses  on  Citizenship  in  the  Community  and  Citizenship  in  the  Nation. 

2.  The  American  Bar  Association's  conunentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates-through  either 
formal  membership  requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  have  you  done  to  try  to  change 
these  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which 
you  participated). 
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In  1993  Senator  Sam  Nunn  established  a  Judicial  Selection  Advisory  Committee  chaired 
by  Mr.  Gordon  Giffm  of  the  Atlanta  law  firm  of  Long,  Aldridge  &  Norman.  At  the  time, 
there  were  two  vacancies  on  the  United  States  District  Court  for  the  Northern  District  of 
Georgia.  I  submitted  a  written  application  and  was  interviewed  by  the  Advisory 
Committee.  It  is  my  understanding  that  I  was  one  of  those  recommended  by  the  Advisory 
Committee  for  consideration  for  one  of  the  appointments.  As  a  result,  I  was  interviewed 
by  Senator  Nunn  in  July,  1993.  Ultimately,  Senator  Nunn  recommended  Judge  Clarence 
Cooper  and  Judge  Frank  Hull  for  those  positions. 

In  1994  I  indicated  my  continued  interest  in  an  appointment  to  the  District  Court  bench 
when  another  vacancy  occurred.  I  submitted  an  updated  application  to  the  Advisory 
Committee.  Senator  Nunn  recommended  Georgia  Chief  Justice  Willis  B.  Hunt,  Jr.  for  this 
position.  It  is  my  understanding  that  I  was  again  one  of  the  finalists  for  this  appointment. 

In  late  1995, 1  learned  of  Judge  Vining's  intention  to  take  Senior  Status.  I  notified  Senator 
Nunn's  Advisory  Committee  of  my  continued  interest  in  an  appointment  to  the  District 
Court  Bench.  It  is  my  understanding  that  I  was  one  of  four  candidates  submitted  by  the 
Committee  to  Senator  Nurm.  On  February  15,  1996,  he  announced  his  recommendation 
of  me  for  this  appointment.  I  have  been  interviewed  by  representatives  of  the  Justice 
Department,  the  FBI  and  the  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 

5.  Please  discuss  you  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 
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c.  A  tendency  by  the  judiciary  to  impose  broad,   afflrmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such 
as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

Federal  trial  judges  should,  and  generally  do,  decide  individual  cases  based  on  the 
relevant  facts  and  applicable  law,  resolve  only  the  grievances  before  them,  and  do 
not  employ  an  individual  plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  a  broad  class  of  individuals  or  institutions.  In  fact,  various 
elements  combine  to  limit  the  role  of  the  Federal  judiciary.  For  example.  Federal 
trial  courts  have  specific,  limited  jurisdiction  as  to  what  cases  may  be  heard  and 
decided.  Standing  and  ripeness  requirements  further  limit  what  Federal  trial  courts 
can  hear  and  decide.  In  addition.  Federal  trial  judges  are  bound  by  a  large  body 
of  judicial  precedent,  plus  legislative  enactments  significantly  controlling  the  cases 
and  issues  to  be  decided. 


-28- 
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FINANCIAL  DISCLOSURE  REPORT 

NOMINATION 


ed  by  ch 
ct  of  19 


Report  Required  by  che  Ethic 

Reform  A-^     ~  ■ 

101-194. 

(5  U.S.C.  App. 


'erson  Reporcing  (Last  name,  first,  middle  initial) 

Thrash,    Thomas   W. 

2.    Court  or  Organization 

U.S.    District   Court-NDGA 

3.  Date  of  Report 

05/15/96 

A-    Title   (Article  III  ]udqe9  Indicate  active  or 

senior  status;  Hagistrace  Judges  indicate 
full-  or  part-time) 

U.S.    District    Judge-Nom. 

5.  Report  Type  (check  appropriate  type! 
X  Nomination,  Date  05/15/96 
Initial  Annual  Final 

6.  Reporting  Period 
01/01/95  -  04/30/96 

7   Chambers  or  Office  Address 

200   Galleria    Parkway,    NW 
Suite  445 
Atlanta,    GA   30339 

9.  On  the  basis  of  the  information  contained  in  this  Report  and 
any  modifications  pertaining  thereto.  It  la,  in  my  opinion 
in  compliance  with  applicable  laws  and  regulations. 

Reviewing  Officer                               Date 

IMPORTANT  NOTES:  The  inatructiona  accompanying  chia  form  must  be  followed.    Complete  all  parts. 
checJting  che  NONE  box  for  each  section  where  you  have  no  reportable  infonnation.    Sign  on  last  page. 

I.        POSITIONS.  (Reporting  individual  only. 

POSITION 

NONE         (No  reportable  positions! 


pp.    9-13  of    Instructions.] 

NAME   OF   ORGANIZATION/ENTITY 


Owner/Sole   Proprietor 


Adjunct    Professor 

n.     AGREEMENTS. 

DATE 


Thomas  W.    Thrash,    Attorney  at   Law 

Vininas  Civic   Club 

Georgia   State   University  College   of   Law 


(Reporting  individual  only;   see  pp.    14-17  of   Instructi 

PARTIES  AND  TERMS 


D 


NONH  (No  reportable  agreements) 

Resume   teaching  position  as  Aiiiunct   Professor  of   Litigation 

Georgia  State  Law  School.    Spring  Semester   1997   if  position   is 

available  . __^ 


m.        NON-INVESTMENT  INCOME.  (Reporting  individual  and  spouse; 

DATE  SOURCE   AND   TYPE 


pp.    18-25  of    InstructK 


n 


NONE         (No  reportable 


'94- 

95 

'  95- 

96 

'94- 

'95 

'95- 

'96 

GA  State  Law  School-Salarv  Part   time   law  prof. 
Thomas  W.    Thrash.    Attorney  at   Law   -   Net   Income 
Finch,    McCranie,    Brown  &  Thrash   -   Net   Income 
Paradvme   Corp.    -   Salary 


s 

9000 

00 

$ 

18444 

00 

.$ 

327380 

00 

s 

6490 

00 

s 
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FXKANCIAL  DISCLOSITRE  REPORT 


(Une  of  Person  Reporting 

Thrash,    Thomas   W. 


Date  o£  Report 

05/15/96 


IV.        REIMBURSEMENTS  and  GIFTS  ■-   crx^spomation.    lod9in9,    food,    .nccrcammenc 

(Includes  chose  to  spouse  and  dependent  children;  use  the  parentheticals  "  (S) ■  and  '(DC)'  to  indicate  reportable 
reimbursements  and  giCta  received  by  spouse  and  dependent  children,  respectively  See  pp.  26-29  of  Instructions 

SOURCE  DESCRIPTION 

NONR    (No  such  reportable  reimbursements  or  gifts) 
1 

Exempt 


V.    OTHER  GIFTS.       (includes  those  to  spouse  and  dependent  children.-  use  the  parentheticals  "  tS)  ■  and  ■  (DCl  ■  to 

indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.   See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 


n 


NONE         (Ho  such  rcporcable  gifcs) 


Exempt $_ 

$. 

, $. 


VI.    I^lARTT^rriKS-       (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 

for  liability  by  using  the  parenthetical  • (S) ■  for  separate  liability  of  the  spouse.  * ( Jl '  for  Joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.   See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


Q 


NONE         (No  reportable  liabll iciest 


VXUre   CODES:         J    -    SIS, 000   or   less  «   -   SIS. 001    -    SSO.OOO  L  -    SSO.OOl    -    SIOO.OOO  M   .    SlOO.OOl 

«<uA.c   wuu  j_.;    ...         _        SSOO.OOl    -    SI. 000. 000        P   -   More   Chan   SI. 000. 000 


,000 1 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Poraon  Reporting 

Thrash,    Thomas   W. 


^te  of   Report 

05/15/96 


Vu.  Page  1  I>rVESTMENTS  and  TRUSTS  -  tnco«..  v.iu..  cr«„.cti 

«nd  dependent   children.    See  pp.    37-S4  of   Inscructiona. ) 


A- 
Descripti,-^n  of  Assecs 
[mcludlnq  -.mac  assets) 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

In 
du 
rep 
P« 

B. 

jicing 
riod 

c. 

Gross  value 

at  end  of 

reporting 

period 

D. 
Transacctoos  during  reporting  period 

inq  individual  and  spouse.  -(SI*  for 
separate  ownership  by  spouse,  ■(DC)* 
tor  ownershxp  by  dependant  child. 

Place  '(XI"  s£ter  each  asset 
axenpc  froo  prior  disclosure. 

(11 

Ant.l 
Code 
(A-H) 

13) 
Type 

Inc.) 

(11 

/alue2 
Code 
(J-Pl 

13) 

Value 
Methods 
Code 
(O-K) 

(I> 

If  not  exempt  from  disclosure       | 

(e.g. . 
buy,  sell, 
merger. 

"ton?" 

(21 

Date: 
Month- 
Day 

(3) 

Value2 
Code 
<J-P) 

(4) 

Gainl 
Code 
(A-ai 

(5) 

Identity  of 

buyer/seller 

(if  private 

NONE    iNo  reportable 

income,  assets,  or 
transactions) 

I   Merrill  Lynch  0«  Money  Fund 

8 

Dividend 

IC 

T 

Exenpt 

2   Georgia  State  Bonds  6.75%  Due 

04/01/08  (J) 

B 

lnte„,t 

« 

T 

Exempt 

^   ?s,"SS.  !i^./5?^fa,=°"'^ 

B 

interest 

J 

T 

exempt 

♦    S5i'S5?o?^xo-^^i  -""^  '  "» 

= 

interest 

K 

T 

Exempt 

^    t^lU-i.^o.^SJ!^  .!?- 

* 

interest 

J 

T 

Exempt 

-  t5)s^!,=^.r --'"- 

B 

interest 

J 

T 

Exempt 

'    S£iT.?o5?.5-;.,---- 

B 

interest 

« 

T 

Exempt 

'  ?mr^t-o^o^^^..^.^-^ 

B 

Interest 

J 

T 

Exenipt 

,  -.^-.?*----- 

B 

interest 

K 

T 

Exempt 

-  sjeT.ofjir.r"  --'" 

= 

interest 

J 

T 

Exempt 

stock  15)   '°'^'*  "  o««»on 

B 

Dividend 

H 

T 

Exen^it 

12   Linear  Technology  Coflraon  Stock 

(J) 

A 

Dividend 

K 

T 

Exempt 

'^  Itss^.T^^^"' ^- =    " 

* 

Hone 

- 

T 

Exempt 

»  ir^n.r-— -— 

B 

Dividend 

K 

T 

Exempt 

IS  «c.„Co^..,C    „  stock 

A 

None 

L 

T 

Exempt 

B 

Dividend 

K 

T 

Exen^t 

1,  «^tt  l^.eto.e,  C    „ 

A 

Dividend 

J 

T 

Exempt 

H..„.  CO   Co.-»„  Stock 

A 

Dividend 

J 

^ 

Exempt 

^  lSJr5i?*^Si=2-g:i    S:|is°SSi°L^ns.ooo     l:|l6°3Ji'?o'li!S%oo    i:l!6S°5o5Mn;°§oo,ooo   g:si^s»i.isnnss%oo 

'  TlircS?--?i.o„    ^:nio°?SiVlf!o.ooo    S:||lo'§Si^?o'l?;§§?.o,.^SIS4«?i.S%!'§S6°S§o      h— o^  - -o.ooo 

3  v.l..^t.o|,Co^.,  3.J^..«1^            5.Co.t....e,t.t.o„.„S.*j.^^^              T.c..^..k.t 
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FINANCIAL  DISCLOSURE  REPORT 


Hame  of  Person  Reporcing 

Thrash,    Thomas   W. 


Dace  of   Report 

05/15/96 


V.      Page  2  INVESTMENTS  and  TRUSTS  -  inco«e.  v.iu.. 

and  dependent    children.    See  pp.    31-54   of   Inacrucclona . 


(Includes   those  of   spouse 


Descrtpcion  of  Assets 
(including  trust  assets) 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

B. 
Incone 
during 
reporting 
period 

C. 

Gross  value 

St  end  of 

reporting 

period 

D. 
Transactions  during  reporting  period 

ing  individual  and  spouse,  "[SJ*  tor 
separate  ownership  by  spouse.  " (DC) " 
for  ownership  by  dependent  child. 

Place  -(X)-  after  each  asset 
exempt  from  prior  disclosure. 

(1) 

tac.l 
Code 
lA-ai 

(21 
I^Type 
dii'; ■    V 

int.) 

(11 

alue2 
Code 
(J-Pl 

(2) 

Value 
MechodJ 
Code 
(O-Wl 

(1) 

If  not  exempt  from  disclosure      | 

(e.g.,     (21 
buy,  sell.  Date: 
merger,    Month- 
redetnp-    Day 
Cion) 

(31     («l 

Value2  (;ainl 
Code   Code 
(J-PI    (A-Hl 

(51 

Identity  of 

buyer/seller 

(If  private 

transaccionl 

NONE    (No  reportable 
transactions) 

19  Hershey  Foods  Corp.  Cocnmon 
StocJt 

X 

Dividend 

« 

T 

Exempt 

20  Johnson  6  Johnson  Common  Stock 

A 

Dividend 

« 

T 

Exempt 

21  Lawter  International  Coaraon 
Stock 

A 

Dividend 

- 

T 

Exempt 

22  USFiG  Corp.  Common  Stock 

» 

Dividend 

J 

T 

Exempt 

23  Diebold  Inc.  Cocnnon  Stock 

A 

Dividend 

- 

T 

Exempt 

Food  Lion  CLB  Common  Stock 

A 

Dividend 

- 

T 

Exempt 

25  Abbott  Laboratories  Comnon 
Stock  (S) 

A 

Dividend 

J 

T 

Exempt 

26  Cracker  Sarrell  Conmon  Stock 

(SI 

A 

Dividend 

- 

T 

Exempt 

27  Johnson  &  Johnson  Conwon  Stock 

A 

Dividend 

J 

T 

Exempt 

28   Lawter  International  Common 
Stock  IS) 

A 

Dividend 

J 

T 

Exempt 

2  9  Southern  Company  Common  Stock 

A 

Dividend 

J 

T 

Exempt 

30  SunTrust  Securities  Money  Fund 

A 

Dividend 

J 

T 

Exempt 

31  SunTrust  Securities  Money  Fund 
(S) 

A 

Dividend 

J 

T 

Exempt 

32  American  Home  Products  Comnon 
Stock  (J) 

B 

Dividend 

Exempt 

33  Ga.  Mun.  Elec .  Auth.  Bonds 
7,0%  Due  01/01/19 

B 

Interest 

Exempt 

34  Bristol  Myers  Squibb  Common 
Stock  (J) 

B 

Dividenc 

Exempt 

35  Cousins  Properties  Common 
Stock  (J) 

A 

Dlvideni 

1 

Exempt 

-■^  Cracker  Barrel!  Common  Stock 

A 

Dividen 

d 

Exempc 

^  \llTli'i''t.'=^Vii    J:lh?SSi°[o^llS,ooo      l:|lo°S5.'?<,"si?S%oo     g:|!6!?5oiMSr§oo,ooo    §:Sli2°J^S  li^aSS'ooo 

'  Tli^'cSf-ci .  o„    ^H:nt6"oSx°L^IISo,ooo    S:Ul6"oJx^?o'i;;??S.ooo  ^.5i;;°?UM^226°3§o      •^■""■°"  "  ""■'■" 

'  vjf^.-^^.^-^-  RrJEgJ^SL               !:S;'J-^  """  ""'"  S:S;?!S?S5                  T.c..w«r.« 

J 
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FINANCIAL   DISCLOSURE   REPORT 


NAtM   of    Parson  Reporting 

Thrash,    Thomas  W. 


D«tfl  or  Report 

05/15/96 


\„.  Page  3  INVESTMENTS  and  TRUSTS      in=o«.. 

and  dependent   children.    See   pp.    37-54   of    Inatr 


(Includes   those  of   spouse 


K. 

Descziption  of  Asaecs 

(including  trust  usees) 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

B 
Incone 
duTlnq 
reporting 

period 

C. 

Gxoaa  value 

ec  end  of 

reporring 

peitod^ 

D. 
Transacciona  during  reporting  period 

Inq  individual  and  spouse,  '(SI*  for 
separate  ownership  by  spouse,  _•( DC 1 • 
for  ownership  by  dependent  child. 

Place  "(X)'  after  each  asset. 
exempt  from  prior  disclosure 

ID 

tot.l 
Code 
lA-Hl 

(3) 
Type 

rent  or 
int.) 

111 

«lue2 
Code 
IJ-P) 

12) 

Value 
MethodJ 
Code 
I0-»1 

ll> 

If  not  exempt  from  disclosure       | 

ie.g. , 

buy:  sell, 
merger, 
redemp- 
tion! 

(2) 

Date: 
htonth- 
Day 

(31 

Value2 
Code 
(J-P) 

(4) 

Sainl 
Code 
(A-H) 

(5) 
Identity  of 
buyer/seller 
(if  private 

NOME    (Ho  reportable 
transactional 

37   Delta  Airlines  Preferred  Stock 

(J1 

A 

Dividend 

Exempt 

38   Western  National  Comaon  Stock 
(Jl 

» 

Dividend 

Exempt 

39  Trust  Co.  Bank.  Atlanta,  GA. 

IJ) 

* 

.„.ere.c 

J 

T 

Exempt 

40   First  Onion  Bank  Atlanta,  GA 

(DC) 

A 

incereec 

J 

T 

Exempt 

41   Hachovia  Bank  Atlanta.  GA  (J) 

A 

Interest 

J 

T 

Exempt 

^   NationsBank  Atlanta,  GA  (J) 

» 

■  „»re,t 

J 

T 

Exempt 

43 

» 

45 

46 

47 

4, 

49 

50 

51 

52 

53 

<4 

1 

'  ^SJf^^fi.^r'SJi    ?:ns"§§.'fo^ns.ooo      l:U6°SJ.'?o=lilS%oo     §:|!6l°io5MS;°§o,,ooo    giSlr^JhiS  li^62S%oo 

'  '.tlr^f-ci.o.    ^:Ul6«§2.°L^HS,.ooo    S:IHo°§ix'?c'i;;§SS,ooofe:^J;°?A^%!!S§«o      -"»■—"«-" 

3  Value  Method  Code.:  Q.»ppreie»l             R.Co.t  (reel  eetete  only)  S-A»sejnent              T-Cesh/Merket 
(See  Col.  C21        U.Book  V.Iue            v.other                H-Bscioeted 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Thrash,  Thomas  W. 


Dace  of  Report 

05/15/96 


VUi.     ADDITIONAL  I>fFORMATION  or  EXPLANATIONS. 


(Indicate  pare  of  Report.) 


I.   POSITIONS     (Cont'd.) 
POSITION 


NAME  OF  ORGANIZATION/ENTITY 


Treasurer  and  Director 


Finch.  McCranie.  Brown  &  Thrash 


Atlanta  Bar  Association 


Employee 


Paradyme  Corporation  (Employee  leasing  firm) 
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FINANCIAL  DISCLOSURE  REPORT 


S»am   of  Person  Raporcing 

Thrash,  Thomas  W. 


3ace  ot   Report 

05/15/96 


CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C{3) (c) ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et .  seq. ,  5  U.S.C.  7353  emd  Judicial 
Conference  regulations. 


^^.^^^^..^ 


Date     S-Qslfi, 


Signature  

NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
f   TION  104)  . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  wonh  statement  which  itemiies  in  detail 
all  assets  (Including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  Tinancial 
holdings)  all  liabilities  including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
your^lf,  your  spouse,  snd  other  immediate  members  of  your  household. 


1                                                ASSETS 

LlABIUTTES                                    || 

I  Cuhoatundmdiabtnb                                 | 

■7    5 

90 

Hotu  p4ymbte  to  b4n]u-«ecujed 

0     1 

VS.  Covwnmcnt  Mcuritia-i^ 
•diedult 

0 

Notes  ptyibW  to  b4nki-UAs«ctffcd 

0    1 

Liiud  tcciridu-tdd  Kbedul* 

> 

51 

47 

Soles  piyible  to  rtluvei 

0    1 

Unliiud  KCiritio-t^  KhuluU 

49 

90 

Notts  psytblt  Is  othui 

0    1 

Aceocnu  tnd  no'^s  rtuiviblc: 

0 

Accounu  tnd  billi  du« 

4    300   1 

Dai  Cram  rIiuvci  tnd  frScndi 

0 

Unpiid  income  UJt 

° 

Dm  (ram  oOiat 

0 

Oihct  unpaid  tu  tnd  inicrul 

0 

.     Doub«>l 

0 

KuJ  csuic  mon{t|u  piytble-tdd 

176    }00   1 

K«il  MUU  owncd-tdd  tclwdul* 
2850  Vininqs  Way 

351 

000 

Ountl  aionti(cs  ind  oUmt  liwit  ptjr- 

0 

Xttl  nuic  non(i|u  rtc«ivibU 

0 

Otlar  4<bu-i<uiuz«: 

0 

AuiM  ind  elhcr  pcnoni]  prepcRjr 

104 

590 

Cub  viJtic-tJt  iaiimnei 

0 

OJmt  uiiu-iu.-Tuu: 

Law  Office   (Book:  value) 

18 

672 

. 

1 

Tool  GtHitiM 

180 

300 

NaWonh 

1 

103 

399 

Tetil  AsmU 

1 

282 

099 

Taal  GtfcaitU*  uri  act  «mh 

1 

283 

399 

1 

COVTESGEM  UABOITIES 

CENTRAL  D-TORMATION 

1 

Ai  cadetMt,  esmiku  n  (unsBr 

0 

An  any  asui  p)«l|c<?  (Add  ichid- 
<k.)     No 

■     1 

Ob  ItiHi  or  esaiKB 

0 

An  yea  dtTaadmi  ia  toy  i«u  or  kjil 
•etaouT    No 

■ 

Ltfil  Cunt 

0 

HtTO  ym  ntt  ukta  bsnloupuy?  [<jq 

1 

1  Pta«uion  (oc  F<d*nl  bceo*  Tn 

7  00( 

) 



J 

J 

j  Oih<;  fptcUJ  d«bi 

( 

D 

J 
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LISTED  SECURITIES 


1.  Computer  Associates  International  $330,186.00 

2.  Linear  Technology  27,496.00 

3.  Parker  Drilling  Co.  38,124.00 

4.  Regions  Financial  Corp.  35,051.00 

5.  Rowan  Companies  73,750.00 

6.  Southtrust  Corp.  34,580.00 

7.  Abbott  Laboratories  20,312.00 

8.  H.  J.  Heinz  Co.  10,162.00 

9.  Hershey  Foods  Corp.  15,174.00 

10.  Johnson  &  Johnson  27,750.00 

1 1 .  Lawter  International  9 ,  863 .  00 

12.  USF&GCorp.  4,762.00 

13.  Cracker  Barrell  Old  Country  Store  2,362.00 

14.  Southern  Company  8,800.00 

15.  Diebold  5,775.00 

16.  Food  Lion  Class  B  7,500  00 

Total  $651,647.00 
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UNLISTED  SECURITIES 


1.  Georgia  State  Bonds  6.75%  04/01/08  $16,232.00 

2.  Georgia  Mun.  Elec.  Auth.  Bonds  5.5%  01/01/09  9,785.00 

3.  Atlanta  Ga.  Rev.  Bonds  6.75%  01/01/10  15,171.00 

4.  Appling  Co.  Rev.  Bonds  5.25%  01/01/12  9,369.00 

5.  Atlanta  Ga.  Rev.  Bonds  7.9%    12/01/18  10,665.00 

6.  Atlanta  Ga.  Rev.  Bonds  6.25%    12/01/19  19,162.00 

7.  Clayton  Co.  Rev.  Bonds  7.625%  01/01/20  10,556.00 

8.  DeKalb  County  Bonds  6.65%  01/01/20  22,155.00 

9.  Georgia  Mun.  Elec.  Auth.  Bonds  7.4%  01/01/25  10,924.00 

10.  Merrill  Lynch  CMA  Fund  21,248.00 

11.  SunTrust  Securities  Money  Market  Fund  4,423  00 

Total  $149,690.00 
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ADDENDUM  TO  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

OF  THOMAS  W.  THRASH 

NOMINATED  TO  THE  UNITED  STATES  DISTRICT  COURT 

FOR  THE  NORTHERN  DISTRICT  OF  GEORGIA, 

DATED  MAY  16,  1996 


I.   BIOGRAPHirAI.  INFORMATION 


Record: 

1986-Present  Adjunct  Professor  of  Litigation 

(I  have  extended  my  Georgia  State  University  College  of  Law 

Sabbatical  for  an  addi-  Atlanta,  Georgia. 

tional  year.   I  will  not 

teach  during  the  Spring, 

1997  Semester.) 

Bar  Associations: 

4.         I  am  no  longer  a  member  of  the  American  Bar  Association,  the  Association  of 
Trial  Lawyers  of  America  and  the  Georgia  Trial  Lawyers  Association. 


10.  ORGANIZATIONS  INVOLVED  IN  LOBBYING 

I  am  no  longer  a  member  of  the  Association  of  Trial  Lawyers  of  America  or  the  Georgia 
Trial  Lawyers  Association. 

16.        Public  Offices: 

I  have  resigned  my  position  as  a  Member  of  the  Georgia  State  Elections  Board. 

n.    FINANCIAL  DATA  AND  CONFT  JCT  OF  INTKRKST. 

1.  Sources  of  Future  Income 

I  believe  that  any  fees  that  I  may  receive  from  the  disposition  of  open  cases  will  now  be 
less  than  $50,000.00.  I  have  signed  a  contract  with  the  Carl  Vinson  Institute  of 
Government  at  the  University  of  Georgia  to  publish  my  Handbook  of  Georgia  Campaign 
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Finance  and  Disclosure  Law.  (See  Exhibit  13  of  published  materials).  I  will  receive  a 
royalty  of  10%  of  the  actual  price  of  all  copies  sold.  I  anticipate  that  income  from  this 
contract  will  be  less  than  $1,000.00.  I  have  agreed  to  teach  a  seminar  entitled  Trying  the 
Soft  Tissue  Injury  Case  in  Georgia  for  the  National  Business  Institute  on  March  19,  1997. 
I  will  be  paid  an  honorarium  of  $5.00  per  attendee  at  the  seminar.  I  anticipate  that  income 
from  this  contract  will  be  less  than  $500.00. 

Sources  and  Amounts  oL Income 

Attached  is  a  copy  of  the  AO-10  Financial  Disclosure  Report  dated  January  7,  1997,  that 
I  have  submitted  to  the  Administrative  Office  of  the  U.S.  Courts. 

Net  Worth  Statement 

See  attached  financial  net  worth  statement  as  of  December  31,  1996. 
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FINANCIAL  DISCLOSURE  REPORT 

NOMINATION 


101- 
IS    use.    Xpp.    6.    101-112) 


Echica 
.    Pub .    _     , 
November  30,    1989 


1      Person  Reporting    (L«9C   OAoe,    firac,    middle   initial! 

Thrash,    Thomas  W. 

2.    Court  or  Organization 

U.S.    District   Court -NDGA 

3.    Date  of   Report 
01/07/97 

4.    Title      (Article   III    ]udqe9   indicate  active  or 

senior  status.   Magistrate  ]udge9   indicate 
full-   or  part-time) 

U.S.    District   Judge -Nom. 

5.    Report  Type    (checlc   appropriate   type) 
X.   Hofflinacion,    Date   01/07/97 
Initial     JUinual     Final 

«.    Reporting  Period 
01/01/95    -    12/JI/9S 

7.    OiaaJjers  or  Office  Uddreas 

200   Galleria   Parkway,    NW 
Suite    445 
Atlanta,    GA  30339 

'■    ™^11J^''  °'  '^'"   in'ormation  contained  in  this  Report  and 
any  modificationa  pertaining  thereto,    it   is.    in  my  OTinion 
in  compliance  «ith  applicable  lavs  and  reguiatiora.^ 

Reviewing  Officer                                                                                Date 

mPOSIMir  IKJTBSi   Tlle  inMiuctiona  accompanying  this   form  mujt  be   follo««d.           Complete  all  parts. 
cbedung  cbe  BOMB  box  tor  each  MCtlon  irtiere  you  have  no  reportable  infonMtlon.          Sign  on  last  page 

I.         POSITIONS*  (ReporCing   individual  only; 

POSITION 

NONE         (Ho  reportable  positions) 


pp.    9-13  of   Instr 


NAME  OF  ORGANIZATION /ENTITY 


Owner/Sole  Proprietor 


Director 


Adjunct  Professor 


Thomas  W.  Thrash.  Attorney  at  Law 

Vinings  Civic  Club 

Georgia  State  University  College  of  Law 


n.   AGREEMENTS. 

DATE 


(Reporrmg   individual  only;    see  pp.    14-L7  of   Inacructi' 

PARTIES  AND  TERMS 


□ 


NONE  (No   reportable  agreements) 

Resume   teaching  position  as   Adjunct   Professor   of   Litigation 

Georgia  State  Law  School.    Soring  Semester  1998.    if  position  is 

available . 


m.      NON-INVESTMENT  INCOME. 

DATE 


(Reporting   individual   anc 

SOURCE  AND  TYPE 


spouse;    see  pp.    18-25  o£    Inacruccii 


n 


NONE         (Bo  reportable  i 


'95- 

96 

'95- 

96 

'95- 

'96 

'95- 

'96 

GA  State  Law  School-Salary  Part  time  law  prof . 
Thomas  W.  Thrash.  Attorney  at  Law  -  Net  Income 
Finch.  McCranie.  Brown  &  Thrash  -  Net  Income 
Paradvme  Corp .  -  Salary 


$   56241.00 
S  120870.23 

S   11100.00 

s 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Thrash,    Thomas  W. 


Dace  of  Report 

01/07/97 


IV.         REIMBURSEMENTS  and  GIFTS  —   transportation,    lodging,    food,    entertainment. 

(Includes  those  to  spouse  and  dependent  children;   use  the  parentheticals  ■  (S) ■  and  • (DCl •  to  Indicate  reportable 
reimbursements  and  gifts   received  by  spouse  and  dependent  children,    respectively.    See  pp.    26<29  of    Instructions. 

SOURCE  DESCRIPTION 


n 


NONE    (No  such  reportable  reimbursements  or  gifts 


Exempt 


V.    OTHER  GIFTS.       (includes  those  to  spouse  and  dependent  children.-  use  the  parentheticals  •  (S)  "  and  •(DC)"  to 

indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.   See  pp.  30-33  of  Inatructlona. ) 

SOURCE  DESCRIPTION  VALUE 


n 


NONE         (No  3uch  reportable  gifts) 

Exempt $ 0.00 

$ 

$ 


VI.    LIABILITIES.      (includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 

for  liability  by  using  the  parenthetical  *  (S) "  for  separate  liability  of  the  spouse.  '(J)*  for  joint  liability  of 
reporting  Individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.   See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


Q 


NONE    (No  reportable  liabllltieel 


V»LDE  CODES:    J  -  SIS. 000  or  less        K  -  SIS. 001  -  550,000       L  -  SSO.OOl  -  SIOO.OOO 
N  -  S250.001  -  5500.000    O  -  5500,001  -  SI. 000. 000   P  -  More  than  51,000.0! 
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FINANCIAL  DISCLOSnSE  REPORT 


Name  of   Peraon  Reporting 

Thrash,    Thomas  W. 


Date  of  Report 
01/07/97 


Vn.     Page     1  INVESTMENTS  and  TRUSTS  --    income,    vslue,    crwuctlotu      (includes   those  of   spouse 
and  dependent   cbildren.    See  pp.    37-S4  of   Instructions.) 


A. 

Description  of  AuetB 
(including  trust  assets) 

Indicace  »«her«  applicable,    owner  at 
Che  asset  by  using  tbe  parenthetical 

B. 
Incoae 
during 
reporting 
period 

Gross  value 
at  end  of 

period 

D. 
Transactions  during  reporting  period 

Ing   individual   and  spouse,    '(S)*   for 
separate  ownership  by  spcmse .    • (DC) " 

Place   '(X)"   after  each  asset 
exempt   frt»  prior  disclosure. 

(11 
(A-H) 

12) 
,  Type 

rent  or 
int.l 

tl) 

alue2 
Code 
(J-Pl 

(21 

Value 
Method3 

Code 
IQ-Ml 

(I) 

It  not  exen^rt.   from  disclosure                | 

(e.g., 
buy.    sell, 
merger. 

'^titS?' 

(2t 

Date: 
Month- 
Day 

(31 

Value2 
Code 
(J-Pl 

(«) 

Sainl 
Code 
(A-ai 

(5) 

Identity  of 

buyer/seUer 

(if  private 

transactlooj 

NONE         (Mo  reportable 
transact  ions ) 

1        Merrill   Lynch  Oft  Money  F\ind 

B 

Dividend 

^ 

- 

Exempt 

2        Georgia  State  Bonds  6.75%   IXte 

a 

Interest 

K 

T 

Exempt 

'        ^S.'^.IITOU^^U,'^ 

A 

Interest 

- 

- 

Exempt 

*   niin^o.%.')i^  ,^ 

A 

Interest 

J 

T 

Exempt 

S       Atlanta  OA  Rev.   Bonds  7.9%  Due 

12/01/18    (Jl 

A 

Interest 

J 

T 

Exeunt 

6         Atlanta   GA  Rev.    Bonds   6.25% 
Due    12/01/19    (J) 

B 

interest 

K 

T 

Exempt 

'        ?^t^?"DS^O??0?^o!3r 

» 

Interest 

J 

T 

Exempt 

8        OeKalb  Co.    OA  Bonds   6.65%   Due 

B 

Interest 

K 

T 

Exempt 

'  g;eT/of)!i-.s^""^'-" 

- 

Interest 

J 

T 

Exempt 

10      Computer  Associates  Coanan 
Stock    IJI 

» 

Dividend 

N 

T 

Exempt 

11     Atlanta  Ga.   Rev.  Bonds  6.0% 
due  1/1/21   (Jl 

» 

Interest 

J 

T 

Exempt 

12      Linear  Technology  r  i^iiii  stock 
<JI 

A 

Dividend 

^ 

T 

Exempt 

11      Regions   Financial  Coxp.    Cii^isi 
Stock    IJI 

- 

Dividend 

K 

T 

Exempt 

IJI 

Bone 

■- 

T 

Exempt 

IS     SouthTxust  Corp.   Cn—rin  Stock 
(J) 

B 

Dividend 

K 

T 

Exempt 

16     Abbott   Laboratories  riimiiii 

A 

Divideni 

■= 

T 

Exempt 

17     Heinz   Co.    Conon  Stock 

» 

Dividend 

J 

T 

Exempt 

18      Johnson  6  Johnson  Coaaon  Stock 

A 

Dlvidenc 

K 

T 

Exempt 

^  ^er?^?-ii°r*si  j:ih»sSi°L^i?s.ooo    f:ih»S5iioiiiS%o„   iinoi'ioftinnoo.coo  r^°jhS  ii!6roo. 

M?iS'cS!^ci.o3.    igl6°SSi°[o^n;o,ooo    5:lll6??5i^?on;;?SS.ooofc5l?4''?Ln"^^3S6°SS,      -^--oo^"'--- 

3     Value  Method  Codes:     Q-Ap^raiaal                                R-Cost(real  estate  only)    S-AssesiMnt                                     T-Cash/Hsrket 
rsee  col.   C2)                  S-Book  value                           V^ther                                '     H-Estisaced                                    -visn/™r«ec 

462 


FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporti.ng 

Thrash,    Thomas   W. 


Dace  oC  Reporc 

01/07/97 


Vn.  Page  2  INVESTMENTS  and  TRUSTS      mcom.. 

and  dependent  children.  See  pp.  37-S4  of  Inscr 


A.. 

Descripcion  of  Assecs 
{including  trust  assets) 

Indicate  where  applicable,    oimer  of 
the  asset  by  using  the  paxenthetical 

B.                                C. 
Income                  Gross  value 
during                   at  end  of 
reporting                reporting 
period                      period 

D. 
Transacclona  during  reporcing  period 

ing  individual   and  spouse,    "{SI*   for 
separate   ownerahip   by   spouse.     •(DC)" 
for  ownership  by  dependent  child. 

PlacA  "(XI"   after  each  asset 
exetiqpt   from  prior  disclosure. 

Anc.l 
Code 
(A-R) 

(2>                 til     1 

12) 

Value 
Mechod3 
Code 

(O-Wl 

(11 

If  not  exempt  from  disclosure               1 

div    ,           V 
Int.) 

alue2 
Code 

(J- PI 

buy,    sell.    Date: 
merger.        Month- 

(3)            (4) 

Value2     Gainl 
Code       Code 
tJ-P)          (A-H) 

15) 

Identity  of 

buyer/ seller 

(if  private 

transaction) 

NONE          (No  reportable 
transactions) 

19     Regions   Financial   Corp.    Common 
Stock 

A 

Dividend 

J 

T 

Exempt 

20      Lawter  International  Common 
Stoc)t 

* 

Dividend 

^ 

T 

Exempt 

21     USFtG  Corp.    Common  Stock 

f. 

Dividend 

'    ' 

Exempt 

22     Diebold   Inc.    Coimnon  Stock 

A       Dividend 

J 

T 

Exempt 

23      Food  Lion  dfl  Common  Stock 

A       Dividend 

J 

T 

Exempt 

24     World  Comm.    Inc.    Common  Stock 

None                  J 

T 

Exempt 

25      Abbott  Laboratories  Common 

Stock    (S) 

- 

Dividend 

J 

T 

Exempt 

26      Cracker  Barrell  Common  Stock 

A 

Dividend 

J 

T 

Exempt 

27      Johnson  k  Johnson  Common  Stock 

(S) 

* 

Dividend 

- 

- 

Exempt 

28      Lawter  International  Common 
Stock    (S) 

A 

Dividend 

J 

T 

Exempt 

29     Southern  Company  Common  Stock                     A 

Dividend 

J 

T 

Exempt 

30      SunTrust  Securities  Money  Fund 

» 

Dividend 

^ 

T 

Exempt 

31      SunTrust   Securities   Money   F\md 

A 

Dividend 

J 

T 

Exempt 

32     Ga.    Mun.    Elec .    Auth.    Bonds 

7.0%    Due    01/01/19 

B 

Interest 

Exempt 

33     Atlanta  Ga .    Rev.    Bonds  6.75% 
due   1/1/10    (J) 

B 

Interest 

Exempt 

34     Hershey  Foods  Corp.    Conmon 
Stock 

» 

Dividend 

Exeo^t 

35      Parker  Drilling  Co.    Common 
Stock    (Jl 

Hone 

Exempt 

36      Bristol  Myers  Squibb  Coninon 
Stock    (J) 

B 

Dlvidenc 

1 

1      Exenipc 

1      Income/Gain  Codes:        A-Sl.OQO  or  less                    B.Si.OQi  to  S2.500                C-S2.S01  to  $5,000                    D-S5,001  to  SlS.OOO 

(See   Col.    Bl    fc  041         E-Sl5,001   to   SSO.OOO            F.$50.001  to  5100,000          0-5100,001   to  SI. 000. 000        H-More   than  Jl.OOQ.OOO 

2      Value   CodM;                       J-S15,000   or    less                    K-SIS.OOI   to   550.000             L-SSQ,0Q1    to   SIOO.OQO               M-$100,001   to   S2SO,000 
(See  Col.   CI  &  03)        N-$2S0.001  to  SSOO.OOO       0-5500,001   to  51.000.000  P-More  than  51,000,000 

3     Value  ttethod  Codes:      Q-Apprais«I                               R-Cosc(real  estate  only)    S-Assesreent                                    T-Cash/M»rket 
(See  Col.    C2J                   U-Book  Value                             V-Other                                        M-Bstimated 
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FINANCIAL  DISCLOSORE  REPORT 


Name  of   Person  Reporting 

Thrash,    Thomas   W. 


D*ce  of  Report 

01/07/97 


Vn.  Page  3  INVESTMENTS  and  TRUSTS 

And  dependent  children.  See  pp.  3^-5' 


cludai  Chose  of  spouse 


Description' of   Asseu 
(mcludlng   trust   usees) 

Indicate  where  applicable,    owner  of 
the  asset  by  using   the  parenthetical 

B. 
Income 
during 
reporting 
period 

C. 

Gross  value 

at  end  of 

reporting 

period 

0. 
Transactions  during  reporting  period 

tng   individual   and  spouse.    '{SI*   for 
separate  ownership  by  spouse,    "  (DCl  " 
Cor  owoershxp  by  dependent  child. 

Place   "(X)-   after  each  asset 

exen^K.   from  prior  disclosure  . 

(1) 

Xmt   1 
Code 
(A-HI 

12) 
TVpe 

■^^jnt'or  " 

(11 

alue2 
Code 
(J-P) 

(2) 

Value 
Methods 
Code 
(Q-m 

11) 

If   not   exempt   from  disclosure                | 

buy? ■ sell , 
merger, 
redemp- 

2) 
:}ate: 

Day 

(31 

VaLue2 
Code 
(J-P) 

(41 

ialnl 
Code 
(A-BI 

(S) 

Identity  of 

buyer/seUer 

(if  private 

traneactionl 

NONE         (I«o   reportable 

i.ncooe,    assets,    or 
transactions) 

37      Trust    Co.    BanJt.    Atlanta,    GA. 

IJI 

* 

Interest 

J 

T 

Exempt 

38      First  Onion  Bank  Atlanta,    GA 

(DC) 

A 

Interest 

J 

T 

Exefltpt 

39     Wachovia  Bank  Atlanta,    GA    (J) 

A 

Interest 

J 

T 

Exempt 

40      NationsBaiA  Atlanta,    GA    (J) 

* 

Interest 

Exempt 

- 

« 

43 

" 

4S 

« 

♦' 

,. 

49 

SO 

" 

SI 

S] 

s« 

1      Illcoa«/G>ill  CodU:         A-SI.OOO  or    l*u                       S-Sl.OOl    to   ;i.SOO                  C-S3.S0t   to  $S,000                       D-SS.OOl    to    SIS, 000 

(See  Col.    Bl    fc  Ml         E*$1S,Q01   to    SSO.OQO             P>$S0,001   Co   5100,000          C-$1Q0,00I    to  $1,000,000        B*Hoce   than  SI. 000, 000 

2     V*liia  Codes:                    J-SIS.OOO  or  Use                 I.SIS.OOI  to  SSO.OOO           L^SO.OOl  to  sioo.ooo             H>$iao.ooi  to  suo.ooo 
(See  Oil.    a   t  DJI         ■•»S0.001    to   SSOO.OOO        OSSOO.OOl    to   $1,000,090   P-More    tlvus  $1,000,000 

]     Value  Method  Codee:     >Jlppmul                              R>Coet(nel  eatate  only!   S-Aasesaent                                  T-Caah/>tarket 
(See  col.   ai                  S.aaok  Value                            Vrfther                               '     ■.BaUuted                                  i-v^«u~r».i 
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FINANCIAL   DISCLOSURE   REPORT 


{tone  o£  Person  Reporting 

Thrash,  Thomas  W. 


D«ce  of  Report 
01/07/97 


Vm.     ADDITIONAL  INFORMATION  or  EXPLANATIONS.        imdicce  p.rc  of  Report. 


I .      PCS ITIONS  ( Cont ' d . ) 

POSITION 

Partner . 

Treasurer  and  Director 
Employee 


NAME   OF   ORGANIZATION/ENTITY 

Finch.    McCranie,    Brown  &  Thrash 

Atlanta  Bar  Association 

Paradvroe  Corporation    (Employee   leasing  firm) 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Thrash,  Thomas  W. 


OAce  of  Reporc 

01/07/97 


EX.   CERTIFICATION. 


In  compliance  with  Che  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  it  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)  (c)  ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  Itnowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  O.S.C.  app.  7,  section  501  et .  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations . 


^^^.ut^  hr:^H>^/^ 


Date    //t  h-? 


Signature  _ 

NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6 
SECTION  104) . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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FTNANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  finincial  net  worth  statement  which  itemizes  in  detail 
all  assets  Oncluding  bank  accounts,  real  esute,  securities,  trusts,  invcsanents,  ard  other  fjiancial 
holdings)  all  liabiUdes  excluding  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

UASajTIES 

1 

Cuh  ea  lund  and  ia  banks 

3   19fi 

Neiat  payabk  to  banki-aeeurod 

J 

VS.  Covatamcot  aacuriaca-tdd 
achodula 

0 

Koica  payable  vo  b*nli-uni«ciacd 

Liiud  Kcmaei-tdd  lehadula 

S7££ 

70 

Nous  payable  lo  rdadva 

0 

Unlisud  Mcwtici-add  ichcdula 

1495 

89 

Nous  payibla  to  oihcn 

n 

Aecocnu  and  no'xt  nccivtblc: 

0 

Aessunu  and  biUi  due 

1 

OfK 

Doa  trem  nlaiivci  and  friandi 

0 

tJnpaid  income  tax 

n 

Du«  from  oihcii 

0 

Oticr  unpaid  lu  and  inmcsc 

0 

.     Deubiful 

Real  esuu  laortttiu  payablc-add 
tdwdule  2850    Vinings    Way 

169 

595 

Kaal  aiuu  ownad-add  ichadula 
2850    Vinings    Way 

351 

00( 

abb 

0 

Jlaal  ctuic  mart|a|Ci  rtcaivibU 
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LISTED  SECURITIES 


1.  Computer  Associates  International  $329,063.00 

2.  Linear  Technology  44,750.00 

3.  Regions  Financial  Corp.  39,235.00 

4.  Rowan  Companies  95,500.00 

5.  Southtrust  Corp.  43,987.00 

6.  Abbott  Laboratories  26,473.00 

7.  H.J.  Heinz  Co.  11,062.00 

8.  Johnson  &  Johnson  30,300.00 

9 .  Lawter  International  1 1 ,45 1 . 00 

10.  USF&  G  Corp.  6,412.00 

11.  Cracker  Barrell  Old  Country  Store  2,475.00 

12.  Southern  Company  9,150.00 

13.  Diebold  9,375.00 

14.  Food  Lion  Class  B  9,687.00 

15.  WorldCom,  Inc.  9,950.00 


Total  $678,870.00 
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UNLISTED  SECURITIES 


1.  Georgia  State  Bonds  6.75%  04/01/08  $16,170.00 

2.  Georgia  Mun.  Elec.  Auth.  Bonds  5.5%  01/01/09  10,185.00 

3.  Atlanta  Ga.  Rev.  Bonds  6.00%   01/01/21  10,217.00 

4.  Appling  Co.  Rev.  Bonds  5.25%   01/01/12  9,835.00 

5.  Atlanta  Ga.  Rev.  Bonds  7.9%    12/01/18  10,731.00 

6.  Atlanta  Ga.  Rev.  Bonds  6.25%    12/01/19  20,092.00 

7.  Clayton  Co.  Rev.  Bonds  7.625%  01/01/20  10,711.00 

8.  DeKalb  County  Bonds  6.65%  01/01/20  22,355.00 

9.  Georgia  Mun.  Elec.  Auth.  Bonds  7.4%  01/01/25  10,864.00 

10.  Merrill  Lynch  CMA  Funds  13,716.00 

11.  SunTrust  Securities  Money  Market  Funds  14,713.00 

Total  $149,589.00 
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Questions  and  Answers 


RBSPOKSKS  OP  BRIC  CLXY 
TO  WRITTKN  QPBSTIONS  OP  SHHATOR  THURMOMD 

1.  Mr.  Clay,  in  our  tripartita  aystem  o£  govenunant.  tha  Congraaa, 
undar  the  Constitution,  make a  tha  law.  The  Preaidant,  aa  tha  Chief 
Executive,  enforeas  the  law.  Tha  judiciary  interpreta  the  law.  It 
appaara  tliat  aome  judges  aeam  to  thlnX  they  have  the  authority  to 
make  law.  What  la  your  opinion  o£  my  interpretation  o£  our  ayatam 
o£  govammant? 

I  wholeheartedly  agree  with  the  Senator's  description  of 
our  system  of  government.  I  believe  it  is  solely  the 
responsibility  of  the  legislative  branch  of  government  to 
determine  governmental  policy,  and  it  is  the  task  of  the 
courts  to  apply  the  law  as  it  appears  in  the  statutes  and 
decisions  of  the  Supreme  Court.  It  is  not  necessary  for 
the  courts  to  issue  broad  pronouncements  that •  are  not 
dictated  or  required  by  the  issues  and  facts  framed  by  the 
specific  matters  before  the  court. 

A  U.S.  Court  of  Appeals  judge  is  duty  bound  to  follow  the 
dictates  of  Congress  and  the  rulings  of  the  U.S.  Supreme 
Court.  Where  the  Supreme  Court  has  not  spoken  on  a  matter, 
a  Court  of  Appeals  judge  must  proceed  carefully  to  deter- 
mine legislative  intent  or  what  the  Supreme  Court  would 
rule.  Under  no  circumstances  should  a  federal  judge  at- 
tempt to  make  law  by  stepping  away  from  these  fundamental 
guides. 

2.  We  frequently  haar  tha  argument  that  courts  act  in  response  to 
various  social  problems  because  the  legislature  has  failed  to  act. 
Mr.  Clay,  what  is  your  view  of  courts  acting  in  this  manner? 

It  would  be  inappropriate  for  the  courts  to  act  in 
response  to  various  social  problems  because  the  legisla- 
ture has  failed  to  act.  Whether  the  legislature  has 
failed  to  act  or  has  a  good  reason,  a  bad  reason  or  no 
reason  for  having  not  acted  on  social  problems,  it  would 
be  xinwise  and  constitutionally  improper  to  attempt  to  fill 
this  void. 

3.  You  appear  to  have  been  aetiva  in  various  bar  associations, 
inaluding  the  American  Bar  Association.  During  your  confirmation 
hearing  last  year.  Senator  Abraham  asked  you  whether  you  thought  it 
might  be  a  conflict  of  interest  for  judges  to  be  members  o£  the  ABA 
bacauaa  tha  ABA  la  becoming  increasingly  activist  in  social  causes . 
You  responded  that  you  ware  xxot  fiamlllar  with  the  aoeial  positions 
of  the  ABA.  Have  yeu  learned  more  about  the  policy  positions  o£  tha 
ABA  on  Issues  such  as  abortion  and  the  death  penalty  since  your  last 
hearing,  and  do  you  believe  there  may  be  a  conflict  o£  interest  with 
judges  being  members  of  the  ABA? 

Although  the  demands  of  my  practice  have  not  afforded  me 
time  to  undertake  a  detailed  analysis  of  the  policy  posi- 
tions of  the  American  Bar  Association,  I  continue  to  be 
troubled  by  the  rather  recent  shift  by  the  ABA  toward 
entangling  itself  in  what  I  perceive  to  be  clearly  social 
causes  away  from  their  traditional  role  as  a  forum  for 
improving  the  profession  of  law.   I  believe  the  ABA  should 
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restrict  its  activities  to  issues  of  professionalism  that 
are  of  major  concern  to  all  of  its  members,  such  as  con- 
tinuing legal  education.  The  ABA'S  current  approach  may 
create  an  appearance  of  a  conflict  of  interest  given  the 
non-traditional  role  the  Association  has  recently  staked 
out  vis-^-vis  social  policy  positions.  I  recognize  the 
necessity  of  members  of  the  judiciary  exercising  a  height- 
ened measure  of  scrutiny  regarding  professional  member- 
ships given  the  importance  of  the  public's  perception  of 
impartiality  to  the  proper  administration  of  justice. 

4 .  The  American  Bar  Association  states  that  one  o£  Its  primary 
missions  Is  to  serve  as  the  national  representative .  of  the  legal 
profession.  Do  you  believe  the  ABA  has  substantially  achieved  this 
goal? 

The  ABA  is  a  large  voluntary  organization  that  has  offered 
a  variety  of  programs  in  a  variety  of  areas  and  which 
represents  many  individuals  of  differing  views.  It  has 
been  hampered  in  its  efforts  to  achieve  its  goal  of  serv- 
ing as  the  national  representative  of  the  legal  profession 
by  adopting  positions  on  social  issues  which  may  be  at 
odds  with  the  views  of  many  of  its  members. 


REapowflgfl  OF  ruTC   clay 

TO  WttTTTBM  QPHHTIONS  Qg  BgNATOR  AflgCRQgT 


1.  Hhleh  currant  Supreme  Caurt  Justice  dA  you  most  admire,  and  why? 

There  is  no  single  Supreme  Court  Justice  that  I  admire 
more  than  the  others.  I  respect  all  of  the  justices  even 
though  they  bring  differing  perepeccivee  to  the  exercise 
of  their  reeponsibillties.  As  someone  who  would  have  to 
follow  the  rulings  of  the  Supreme  Court  if  I  am  confirmed, 
I  would  be  reluctant  to  evaluate  the  performance  of  the 
justices . 

2 .  What  Judge  or  Justlae  has  most  Influenced  your  thlnklnsr  eon- 
eemlng  the  conDtltutlonal  separation  of  poMara,  and  vhy? 

A  justice  who  has  greatly  influenced  ray  thinking  concern- 
ing the  constitutional  separation  of  powers  is  Justice 
John  Marshall  because  of  the  historical  significance  of 
hi  a  opinion  in  Marhury  v  Mad  ■>  won  in  establishing  the 
prinaiple  of  judicial  review. 

3.  In  your  work  evaluating  candidates  for  elacted  judicial  offiaa 
for  tha  Pecreit  Bar  Aaeoclatloa,  what  factors  did  you  look  for  In  an 
appellate  judge? 

The  factors  I  considered  in  evaluating  candidates  for 
elected  judicial  office  for  the  Detroit  Bar  Association 
Include  character,  integrity,  legal  experience,  a  sense  of 
fairness,  and  a  willingness  to  follow  the  law  and  apply  it 
impartially. 

4.  under  wh«t  alrcumstancea  should  a  federal  Judga  apply  federal 
coBBBon  Iaw7 

The  circumstaneea  under  which  a  federal  judge  should  apply 
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federal  common  law  ruleo  are  extremely  rare  and  noxTnally 
would  occur  only  when  a  eignificant  conflict  between  eome 
federal  policy  or  intereat  and  the  use  of  atate  law  le 
specifically  shown.  Whether  federal  power  should  be  exer- 
cised to  displace  atate  law  is  primarily  a  decision  for 
Congress.  In  the  absence  of  congressional  authorization, 
isHuee  of  federal  common  law  arise  only  in  such  narrow  ar- 
eas as  those  involving  inceretate  and  international  dis- 
putes or  those  ooncemed  with  the  rights  and  obligations 
of  the  United  states. 

5 .  Which  law  review  article  or  book  has  most  ln£luenced  your  view 
of  the  law? 

I  have  long  considered  The  rommon  Law  by  Oliver  Wendell 
Holmes  to  be  an  interesting  exposition  of  the  law  as  the 
product  of  human  experience. 

6.  What  rols  do  you  think  Isgislatlva  history  -  by  which  I  meazi 
th«  various  cosonlttaa  reports,  hearing  tranacrlpca  and  floor  Btate- 
mants  -  should  play  in  the  Intarpratation  of  th«  text  of  a  statute? 

It  should  not  be  necessary  to  resort  to  legislative  his- 
toty  to  interpret  the  text  of  a  statute  when  the  meaning 
of  the  statute  is  clear  from  the  language  of  the  statute. 
Only  when  the  text  of  the  state  is  unclear  and  there  are 
no  case  law  precedents  interpreting  the  statute  would  it 
be  necessary  to  review  the  legislative  history  to  discern 
the  intent  of  the  drafters  of  the  statute. 


Responses  to  Questions 
for  Arthur  Joseph  Gajarsa  from  Senator  Thurmond 


1.  Some  attorneys   complain   that  judges,    especially  after   they 
have  served  on    the  bench   for  some   time,    tend   to  forget   what    the 
daily  practice  of  law  was  like  before   they  joined   the  judiciary. 
If  you  are  confirmed,    what  do  you  intend  to  do   to  prevent    this 
from  being  said  about  you? 

If  I  am  confirmed,  in  order  to  avoid  the 
tendency  to  live  in  a  cocoon,  I  would  continue  to 
maintain  my  friendships  with  the  many  individuals  with 
whom  I  interrelated  prior  to  becoming  a  jud^e.  I 
would  continue  to  socialize  with  my  friends,  be  they 
attorneys,  businessmen.  Native  American  leaders  or  my 
early  childhood  friends  from  grammar  school.  I  would 
be  restricted  only  by  the  parameters  of  the  Judicial 
Code  of  Conduct.  A  judge  needs  to  avoid  distancing 
himself  from  his  previous  existence  and  placing 
himself  on  an  ivory  tower  to  avoid  personal  contact. 
A  judge  needs  to  remember  his  roots  and  remain  part  of 
the  community  from  which  he  came. 

2.  Will  you    tell    the  Committee  what  procedures  you  will   follow 
in  determining  any  potential   conflicts  of  interest  and  how  you 
intend   to  resolve   them. 

Specifically,  I  intend  to  fully  comply  with  the 
Code  of  Conduct  for  United  States  Judges .   I  would  not 
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participate  in  any  matter  in  which  I  had  or  have  a 
financial  interest  or  in  any  matter  which  might 
directly  or  indirectly  have  an  impact  on  any  financial 
interest  I  presently  hold.  I  would  also  recuse  myself 
from  any  matter  which  I  had  handled  as  an  attorney  or 
in  which  my  present  firm  has  or  had  an  interest.  I 
also  would  not  participate  in  any  case  in  which  any  of 
my  current  partners  appear  for  the  appropriate  period 
of  time. 


3.  I  noticed   that  you  are  a  member  of   the  American  Bar 
Association.      What   is  your  view  of   the  ABA   taking  positions  on 
controversial   social  policy  issues,    such  as  abortion  or  the  death 
penal ty? 

I  originally  joined  the  ABA  because  it 
afforded  me  an  opportunity  to  maintain  my  legal  skills 
with  their  continuing  education  programs  and  to  keep 
me  current  on  various  recent  opinions  and  trends  in 
the  law  through  their  various  legal  periodicals,  in 
such  areas  as  Antitrust,  Business,  Patents  and 
Litigation.  I  have  never  participated  in  the  policy 
apparatus  of  the  ABA.  While  I  believe  that  the  ABA 
should  take  stands  on  issues  on  which  the  Bar  has 
special  expertise  and  experience,  I  also  believe  that 
the  ABA  should  exercise  extreme  caution  in  taking 
positions  on  which  there  are  significant  splits  of 
opinion  among  its  members. 

4.  What   is   the  primary  reason  you  wish   to  serve  on   the  Federal 
court ? 


It  is  my  belief  that  all  citizens  must  give  of 
themselves  for  the  betterment  of  their  community. 
Attorneys  especially  are  provided  certain  privileges 
and  opportunities  by  their  position,  background  and 
training.  Because  of  these  privileges  and 
opportunities,  we  should  be  willing  to  become  public 
servants  to  give  back  to  our  community  some  of  the 
benefits  received.  To  me,  becoming  a  judge  is  a  means 
of  becoming  a  public  servant  and  paying  back  my 
community.  As  a  judge,  I  would  be  able  to  fulfill  the 
highest  calling  of  all  --  that  is  to  be  a  public 
servant,  to  decide  cases  and  to  further  the 
administration  of  justice. 


Responses  to  Questions 
for  Arthur  J.  Gajarsa  from  Senator  Ashcroft 

1.  Which  current   Supreme  Court  Justice  do  you  most  admire,    and 
why? 

I  most  admire  Justice  Antonin  Scalia,  a  current 
sitting  Justice  of  the  U.S.  Supreme  Court  because  he 
is  the  first  Italian  American  to  sit  on  the  Supreme 
Court  and  because  of  the  clarity  of  his  written 
opinions . 

2.  What  Judge  or  Justice  has  most   influenced  your   thinking 
concerning  the  constitutional  separation  of  powers,    and  why? 
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My  thinking  concerning  the  separation  of  powers 
has  been  most  influenced  by  Judge  Learned  Hand,  who 
for  many  years  contributed  to  the  jurisprudence  of  our 
country  and  has  had  a  lasting  impact.  His  basic 
position  was  that  the  U.S.  Constitution  separated  the 
courts  from  the  legislature  and  that,  unless  the 
exercise  of  constitutional  judicial  review  compels  it, 
the  courts  should  simply  apply  the  law  fairly  and  not 
challenge  the  wisdom  or  rationality  of  the 
legislature.  He  also  fervently  believed  that  judges 
should  refrain  from  imposing  their  own  political 
views . 


3.  What  does   the  discretionary  power  of   the  judiciary  mean   to 
you? 

The  judiciary's  discretionary  power  should  be 
fundamentally  limited  to  the  interpretation  of  the 
laws,  including  the  Constitution.  The  courts  are  not 
empowered  to  use  their  power  to  fill  in  perceived  gaps 
in  the  law,  but  rather  should  be  explicit  and 
carefully  analytical  in  .their  decisions,  always 
adhering  to  legal  precedent. 

4.  Under  what  circumstances  should  a  federal  Judge  apply  federal 
common   law? 


I  believe  that,  as  in  all  matters,  a  federal 
Judge  should  heed  the  dictates  of  the  Supreme  Court  in 
this  regard.  The  Supreme  Court  long  ago  decided  that 
"[t]here  is  no  federal  general  common  law."  Erie  R. 
Co .  V .  Tompkins .  304  U.S.  64  (1938).  More  recently, 
in  its  unanimous  decision  in  Atherton  v.  FDIC.  117 
S.Ct.  666  (1997),  the  court  reemphasized  several  rules 
regarding  the  creation  of  special  federal  common  law 
rules.  Thus,  it  indicated  that  "cases  in  which 
judicial  creation  of  a  special  federal  rule  would  be 

justified are...  few  and  restricted."   117  S.Ct. 

at  670  (quoting  O'Melvenv  &  Mvers  v.  FDIC.  512  U.S. 
79,87  (1994).  In  addition,  the  Court  instructed  that 
"[w]hether  latent  federal  power  should  be  exercised  to 
displace  state  law  is  primarily  a  decision  for 
Congress,'  not  the  federal  court,"  and  that  a 
"precondition"  of  fashioning  a  specific  rule  of 
federal  common  law  is  that  it  must  "be  specifically 
shown"  that  there  is  a  "a  significant  conflict  between 
some  federal  policy  or  interest  and  the  use  of  state 
law."  When  courts  decide  to  fashion  rules  of  federal 
common  law,  there  must  be  "a  significant  conflict 
between  some  federal  policy  or  interest  and  the  use  of 
state  law  which  must  be  specifically  shown."  Atherton 
V.  FDIC.  supra  at  670. 

5.    Which   law  review  article  or  book  has  most   influenced  your 
view  of  the  law? 


The  book  which  has  most  influenced  my  view  of 
the  law  is  the  publication  of  The  Oliver  Wendell 
Holmes  Lectures  entitled  The  Bill  of  Rights,  given  by 
Judge  Learned  Hand  in  1958.  Basically,  Judge  Hand 
viewed  the  Constitution  with  its  amendments  as  the 
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last  expression  by  the  people  of  a  basic  law  and, 
until  the  people  make  a  new  expression  in  the  manner 
specified  by  the  Constitution,  it  remains  the 
fundamental  law  of  the  land.  I  have  always  been 
amazed  by  the  depth  and  breadth  of  Hand's  wisdom. 

6.         What  role  do  you   think  legislative  histoiry  --  by  which  I  mean 
the  various  committee  reports,    hearing  transactions  and  floor 
statements   --  should  play  in   the  interpretation  of  the   text  of   a 
statute? 


In  interpreting  a  statute  the  courts  should 
first  look  at  the  plain  meaning  of  the  language  of  the 
statute,  as  it  is  the  statute,  and  not  legislative 
history,  which  is  the  authoritative  expression  of  the 
law.  If  the  language  of  the  statute  is  unclear,  the 
courts  should  seek  to  effectuate  Congressional  intent 
by  reviewing  relevant  legislative  history,  always 
being  careful  not  to  afford  extended  forms  of 
legislative  history  more  weight  than  they  are 
entitled. 


RESPONSES  OF  ALAN  S.  GOLD  TO  QUESTIONS  FROM  SENATOR  THURMOND 


(1).  Judge  Gold,  many  complain  that  a  case  takes  too  long  to 
wind  its  way  through  the  courts.  As  a  Federal  Judge,  what 
specific  efforts  do  you  intend  to  implement  to  encourage 
the  speedy  resolution  of  your  cases? 

I  would  administer  ray  docket  to  achieve  Rule  I's  directive  "to 
secure  the  just,  speedy,  and  inexpensive  determination  of  every 
action."  I  would  strictly  adhere  to  the  "Differentiated  Case 
Management  System"  in  civil  actions  adopted  under  the  Local  Rules 
of  the  United  States  District  Court  for  the  Southern  District  of 
Florida.  This  system  establishes  three  case  management  tracks 
depending  on  whether  the  case  is  non-complex,  standard"  or  complex. 
Within  twenty  (20)  days  after  the  filing  of  an  answer  by  the  last 
answering  defendant,  or  within  sixty  (60)  days  after  the  filing  of 
a  complaint,  the  parties  must  file  a  scheduling  report  addressing 
the  time  needed  for  discovery  and  related  matters.  Following 
receipt  of  the  report,  I  would  enter  an  order  establishing  a 
detailed  discovery  schedule,  a  status  conference  date  to  discuss 
settlement  and  discovery  problems,  a  pretrial  conference  date,  and 
a  date  by  which  the  parties  must  complete  alternative  dispute 
resolution  procedures.  I  would  reguire  strict  adherence  to  all 
dates,  absent  good  cause.  In  this  manner,  civil  cases  would  be 
moved  along  towards  resolution  consistent  with  their  complexity. 

(2) .  There  is  frequently  conflict  between  the  deeply  held 
views  of  a  Federal  judge  and  the  constraints  of  judicial 
precedent.  How  should  a  judge  resolve  the  tension  between 
his  personal  views  and  the  requirement  of  stare  decisis? 

A  Federal  Judge's  personal  views  must  never  interfere  with 
the  requirement  of  stare  decisis .  I  adhere  to  Justice  Frankfurter's 
admonition  on  this  matter.  As  he  stated  in  Dennis  v.  United  States, 
257  U.S.  312,  344  (1921),  a  Federal  Judge  must  abstain  from 
"confounding  policy  with  constitutionality."  Judicial  self- 
restraint  demands   "perceptive  humility   ...   in  not  declaring 
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unconstitutional  what  in  a  judge's  private  judgment  is  deemed 
unwise  and  even  dangerous."  Id.  This  is  so  no  matter  how  deeply  the 
judge  cherishes  his  or  her  notions  of  policy,  or  how  mischievous 
the  judge  may  deem  their  disregard.  Consistent  with  these 
principles,  a  Federal  Judge  is  constrained  to  justify  his  or  her 
decision,  and  any  judicial  remedy,  in  accordance  with  the  doctrine 
of  stare  decisis,  coupled  with  close  adherence  to  the  doctrines  of 
case  and  controversy,  standing  and  ripeness. 

(3).  Some  contend  that  law  clerks  for  Federal  Judges, 
especially  clerks  who  are  permanent  and  work  in  a  career 
capacity,  sometimes  amass  too  much  power  because  the 
judge  tends  to  increasingly  delegate  authority  and 
responsibility  to  them.  What  is  your  view  of  the  role  of 
law  clerks?  Do  you  have  a  permanent  law  clerk  currently 
as  a  state  trial  judge,  and  do  you  intend  to  hire  any 
permanent  law  clerks  as  a  Federal  judge? 

While  law  clerks  are  critically  important  to  assist  Federal 
Judges  with  processing  heavy  case  loads,  the  ultimate 
responsibility  for  deciding  and  preparing  decisions  must  remain 
with  the  judge.  The  law  clerk's  role  is  to  assist  the  judge  with 
case  management  and  research  applicable  precedent.  To  a  limited 
extent,  law  clerks  may  prepare  draft  orders  but  only  consistent 
with  the  judge's  specific  instructions.  As  a  state  trial  judge,  I 
do  not  have  a  permanent  law  clerk  assigned  to  me.  Instead,  I  have 
prepared  my  own  judgments.  I  do  not  intend  to  hire  a  permanent  law 
clerk  as  a  Federal  judge.  While  I  understand  the  benefits  that  can 
result  from  a  long  standing  relationship,  I  believe  I  would  be 
better  served  by  the  enthusiasm  and  work  ethic  of  newer  clerks 
hired  in  two  year  increments . 

(4)  .  As  you  know,  the  sentencing  of  criminal  defendants  in 
Federal  court  is  conducted  under  the  Federal  Sentencing 
Guidelines.  Some  argue  that  the  Guidelines  do  not  provide 
enough  flexibility  for  the  sentencing  judge,  and  some 
even  say  they  should  be  abolished.  What  is  your  view  of 
the  Federal  Sentencing  Guidelines  and  their  application? 

The  Federal  Sentencing  Guidelines  are  within  the  legislative 
prerogative  of  Congress  and  have  been  found  to  be  constitutionally 
valid.  As  a  Federal  Judge,  I  would  faithfully  adhere  to  the 
Guidelines  and  act  consistent  with  their  reguirements  as  applied  to 
the  cases  before  me. 


RESPOMSES  BY  AIAW  S.  GOLD  TO  QUESTIONS  FROM  SEHATOR  ASHCROFT 

1.  Which  current  Supreme  Court  Justice  do  you  most  admire,  and 
why? 

I  most  admire  Justice  Kennedy  for  his  scholarship  and 
adherence  to  fundamental  constitutional  principles  as  demonstrated 
by  his  concurring  opinion  in  United  States  v.  Lopez.  115  S.Ct. 
1624,  1634-1642  (1995),  in  which  he  discusses  federalism  as  a 
structural  element  of  the  Constitution. 

2 .  What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

Justice  Frankfurter's  opinions  and  writings  have  most 
influenced  my  thinking  concerning  the  constitutional  separation  of 
powers.  Justice  Frankfurter's  dedication  to  democracy  was  the  major 
theme  of  his  jurisprudence.  I  am  most  influenced  by  his  admonition 
that  judicial  review  is  "inherently  oligarchic,"  and,  therefore, 
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judicial  self-restraint,  consistent  with  the  constitutional 
separation  of  powers,  demands  "perceptive  humility  ...  in  not 
declaring  unconstitutional  what  in  a  judge's  private  judgment  is 
deemed  unwise  or  even  dangerous,"  and  that  a  Federal  Judge  must 
abstain  from  "confounding  policy  with  constitutionality." 

3.  vrhat  does  the  discretionary  power  of  the  judiciary  mean  to 
you? 

A  Federal  District  Court  Judge  may  only  exercise  discretionary 
powers  as  are  authorized  under  the  Constitution,  the  statutes  and 
the  applicable  precedent  of  the  United  States  Supreme  Court  and  the 
lower  courts  of  appeal.  A  Federal  District  Court  Judge  may  not,  as 
a  matter  of  discretionary  power,  resort  to  remedies  when  the 
Constitution  and  laws  of  the  United  States  do  not  support  them, 
or  otherwise  exercise  such  power  to  fill  a  vacuum  of  legislative  or 
executive  inactivity. 

4.  Under  what  circumstances  should  a  federal  judge  apply 
federal  common  law? 

The  issue  of  federal  common  law  raises  important 
considerations  of  both  separation  of  powers  and  federalism.  My 
understanding  of  controlling  United  States  Supreme  Court  precedent 
is  that  a  federal  court  may  fashion  federal  common  law  rules  only 
upon  a  specific  showing  that  the  use  of  state  law  will  create  a 
significant  conflict  with,  or  threat  to,  some  federal  policy  or 
interest.  Absent  some  congressional  authorization  to  formulate 
substantive  rules  of  decision,  federal  common  law  exists  only  in 
such  narrow  areas  as  those  concerned  with  the  rights  and 
obligations  of  the  United  States,  interstate  and  international 

disputes  implicating  the  conflicting  rights  of  States  or  relations 
with  foreign  nations,  and  in  admiralty  cases-  In  these  instances, 
our  federal  system  does  not  permit  the  controversy  to  be  resolved 
under  state  law,  either  because  the  authority  and  duties  of  the 
United  States  as  sovereign  are  intimately  involved  or  because  the 
interstate  or  international  nature  of  the  controversy  makes  it 
inappropriate  for  state  law  to  control.  Otherwise,  there  is  no 
federal  general  common  law,  and  a  Federal  Judge  is  duty  bound  in 
diversity  cases,  under  the  Erie  Doctrine,  to  apply  state 
substantive  law. 

5 .  Which  law  review  article  or  book  has  most  influenced  your 
view  of  the  law? 

Robert  H.  Bork's  book.  The  Tempting  of  America,  has  most 
influenced  my  view  on  the  wisdom  and  necessity  of  interpreting  the 
United  States  Constitution  according  to  the  "original 
understanding"  of  the  Framers.  Judge  Bork's  arguments  are 
compelling  that  "democratic  legitimacy"  requires  Federal  Judges  to 
interpret  and  apply  the  text  of  the  Constitution  according  to  its 
terms  and  the  intention  of  the  Framers  at  the  adoption.  As  noted  by 
Judge  Bork,  only  in  such  manner  can  the  foundation  of  our  freedoms, 
the  separation  of  powers,  be  kept  intact. 

6 .  What  role  do  you  think  legislative  history  —  by  which  I 
mean  the  various  committee  reports,  hearing  transcripts  and  floor 
statements  —  should  play  in  the  interpretation  of  the  text  of  a 
statute? 

Where  the  plain  meaning  of  a  statute  is  not  clear  on  its 
face,  or  in  absence  of  a  controlling  precedent,  a  Federal  Judge  may 
look  to  legislative  findings  and  fact  recitals  as  evidence  of 
intent.  Absent  such  findings  and  recitals,  committee  reports  and 
hearing  transcripts  may  offer  limited  assistance  to  ascertain 
legislative  intent  particularly  to  the  extent  they  explain  the 
statutory  text  or  state  reasons  for  adopting,  or  denying, 
amendments.  Under  applicable  United  States  Supreme  Court  precedent, 
little  weight  is  given  to  individual  floor  statements. 
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Responses  of  Thomas  W.  Thrash  Jr.  to  Written  Questions 
Submitted  by  Senator  Thurmond 


Question  I.  Let  me  ask  your  opinion  of  Federal  Rule  of  Civil  Procedure  11.  As  you  arc 
aware,  this  rule  permits  Federal  judges  to  impose  sanctions  against  attorneys  for  unwarranted 
claims  or  representations  made  in  their  pleadings.  Some  say  this  rule  is  an  important  tool  for 
judges,  while  others  believe  it  discourages  litigants  from  testing  the  boundaries  of  existing  law. 
What  is  your  opinion  of  Rule  11? 

1  believe  that  Rule  1 1  is  a  useful  tool  that  should  be  available  to  Federal  judges  for  the 
management  of  civil  litigatioiL  In  my  view,  it  provides  an  appropriate  remedy  to  actual  abuse  of  the 
legal  system  and  is  a  substantial  deterrent  to  such  abuses  of  the  legal  system  as  the  filing  of 
frivolous  lawsuits.  The  Rule  requires  litigants  to  "stop-and-think"  before  initially  making  legal  or 
fectual  contentions.  However,  it  also  protects  litigants  against  sanctions  if  they  withdraw  or  correct 
contentions  after  a  potential  violation  of  Rule  1 1  is  called  to  their  attention.  I  do  not  believe  that  the 
availability  of  this  remedy  for  abusive  litigation  has  unduly  discouraged  litigants  fhjm  testing  the 
boundaries  of  existing  law.  The  Rule  itself  provides  that  it  does  not  apply  to  a  non&ivolous  argument 
for  the  extension,  modification,  or  reversal  of  existing  law  or  the  establishment  of  new  law.  I  believe 
that  Federal  judges  have  generally  been  successful  in  limiting  the  imposition  of  Rule  1 1  sanctions 
to  those  rare  cases  of  intentional  and  unexcuscablc  abiise  of  the  legal  system- 


Question  2.  It  is  a  wide^  held  view  that  judges  should  manage  their  caseloads  as 
efficiently  as  possible  to  avoid  iinnecessary  delay  in  the  disposition  of  cases.  Do  you  view 
scheduling  orders,  whereby  the  judge  establishes  deadlines  for  amendments  to  pleadings  and 
discovery,  as  one  tool  of  caseload  management,  and  if  so.  how? 

I  do  believe  that  scheduling  orders,  whereby  the  judge  establishes  deadlines  for  amendments 
to  the  pleadings  and  discovery,  are  usefiil  tools  of  case  management.  In  the  absence  of  such 
deadlines,  civil  litigation  can  take  on  a  life  of  its  own  with  repeated  roimds  of  amended  pleadings 
and  endless  discovery.  If  I  am  confirmed  to  serve  as  a  United  States  District  Court  Judge,  I  will 
adhere  to  the  procedures  set  forth  in  Rules  235-1  through  235-3  of  the  Local  Rules  of  the  United 
States  District  Court  for  the  Northern  District  of  Georgia.  In  summary,  those  provisions  of  the  Local 
Rules  require  an  early  planning  conferecncc  whae  the  lawyers  confer  in  person  in  an  effort  to  settle 
the  case,  discuss  discovery,  limit  issties  and  discuss  the  Preliminary  Plaiming  Report  Lead  counsel 
and  die  parties  must  then  participate  in  a  settlement  conference.  If  the  case  is  not  settled  at  diis  stage, 
counsel  must  then  prepare  and  submit  a  E^liminary  Plaiming  Report  and  Scheduling  Order  in  the 
form  required  by  the  Local  Rules.  The  proposed  Scheduling  Order  shall  impose  time  limits  for  the 
adding  of  parties,  the  amendment  of  pleadings,  the  filing  of  motions,  and  the  completion  of 
discovery.  I  believe  that  foUowing  these  procedures  will  contribute  to  the  orderly  and  efficient 
management  and  disposition  of  cases  provided  that  the  judge  exercises  good  judgment  in  not  setting 
imrcasonably  short  deadlines. 


Question  3.  It  is  my  view  that  judges  should  have  judicial  temperament.  The  more 
power  an  individual  has,  the  more  courteous  he  or  she  should  be.  Probably  no  one  in  our 
society  has  more  power  than  a  Federal  judge,  so  it  is  especially  important  that  someone  in  thu 
role  should  be  courteous  and  civiL  How  do  you  feel  about  judicial  temperament? 

1  think  that  the  possession  of  an  appropriate  judicial  temperament  is  one  of  the  essential 
qualifications  for  a  person  to  serve  as  a  Federal  jtidgc.  In  the  last  twenty  years,  I  have  appeared 
before  state  and  Federal  judges  throughout  Georgia  and  in  other  states.  I  have  appeared  before  some 
very  good  judges  and  some  very  bad  judges.  1  have  witnessed  outbursts  of  temper,  petulance, 
impatience  and  incivility  which  I  believe  are  inconsistent  with  the  proper  exercise  of  judicial 
temperament.  It  is  imperative  for  a  trial  judge  to  maintain  dignity,  decorum  and  order  in  his  or  her 
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courtroom.  However,  I  think  that  it  is  also  important  for  a  trial  judge  to  treat  everyone  in  the 
courtroom,  including  the  parties,  their  attorneys,  witnesses  and  jurors,  with  courtesy  and  politeness. 
Only  in  this  way  will  those  who  participate  in  the  legal  system  feel  that  they  have  been  treated  with 
fairness  and  dignity. 


Question  4.  Mr.  Thrash,  former  Associate  Justice  Lewis  F.  Powell  once  stated,  and  1 
quote:  ''As  our  decisions  concern  the  liberty,  property,  and  even  the  lives  of  litigants,  there  can 
be  no  ...  thought  of  tomorrow's  headlines."  Please  share  your  view  of  this  statement  with  us 
as  it  would  apply  to  you  as  a  Federal  judge. 

The  duty  of  a  United  States  District  Court  Judge  is  to  follow  the  Constitution  and  the  law  as 
established  by  the  United  States  Supreme  Court  and  the  Circuit  Court  of  Appeals.  This  may  require 
a  judge  to  make  decisions  that  are  unpopular.  It  is  the  duty  of  a  judge  to  follow  the  law  without 
regard  to  whether  the  decision  is  popular  or  unpopular.  In  the  twenty  years  that  I  have  practiced  law, 
I  have  had  to  make  many  difficult  decisions  affecting  die  prosecution  of  criminal  defendants  and  the 
protection  of  the  victims  of  crime  and  the  liberty,  security  and  livelihood  of  clients  in  my  private 
practice.  I  believe  that  this  experience  has  prepared  me  well  to  make  the  difficult  and  unpopular 
decisions  that  may  be  required  of  a  United  States  District  Court  Judge. 


NOMINATIONS  OF  CHRISTOPHER  DRONEY, 
HENRY  HAROLD  KENNEDY,  JR.,  ANTHONY 
W.  ISHII,  KATHARINE  SWEENEY  HAYDEN, 
AND  CLARENCE  J.  SUNDRAM  (U.S.  DISTRICT 
JUDGES) 


WEDNESDAY,  JUNE  25,  1997 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  3:06  p.m.,  in  room  S- 
211,  U.S.  Capitol,  Hon.  Orrin  G.  Hatch  (chairman  of  the  commit- 
tee) presiding. 

Also  present:  Senators  Thurmond,  Ashcroft,  Sessions,  Leahy, 
Feinstein,  and  Torricelli. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S.  SEN- 
ATOR FROM  THE  STATE  OF  UTAH,  CHAIRMAN,  COMMITTEE 
ON  THE  JUDICIARY 

The  Chairman.  Good  afternoon.  Today,  the  committee  will  hold 
a  hearing  on  five  individuals  who  have  been  nominated  to  be  Fed- 
eral district  court  judges. 

I  would  like  to  note  in  passing,  by  the  way,  that  with  these  nomi- 
nees before  us  today,  the  total  nominees  considered  by  the  commit- 
tee this  year  comes  to  15,  which  keeps  us  right  on  track  with  pre- 
vious Congresses  in  consideration  of  judicial  nominees. 

The  nominees  to  be  considered  today  are  Mr.  Christopher 
Droney,  the  current  U.S.  attorney  for  the  District  of  Connecticut, 
to  be  U.S.  District  Court  Judge  for  the  District  of  Connecticut; 
Judge  Katharine  Sweeney  Hayden,  of  New  Jersey,  to  be  U.S.  Dis- 
trict Court  Judge  for  the  District  of  New  Jersey;  Judge  Anthony  W. 
Ishii,  of  California,  to  be  U.S.  District  Court  Judge  for  the  Eastern 
District  of  California;  Judge  Henry  Harold  Kennedy,  Jr.,  of  the  Dis- 
trict of  Columbia,  to  be  U.S.  District  Court  Judge  for  the  District 
of  Columbia;  and  Mr.  Clarence  Sundram,  of  New  York,  to  be  U.S. 
District  Court  Judge  for  the  Northern  District  of  New  York. 

We  welcome  each  of  these  nominees,  their  families  and  friends, 
to  the  committee  today.  It  is  certainly  an  honor  to  be  selected  to 
be  a  Federal  judge.  I  understand  that  each  of  these  nominees  has 
strong  support  of  their  home  State  Senators,  and  in  the  case  of 
Judge  Kennedy  of  the  District  of  Columbia,  Delegate  Eleanor 
Holmes  Norton. 

We  are  privileged  to  have  a  number  of  our  distinguished  col- 
leagues who  are  eager  to  introduce  their  nominees  to  the  commit- 
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tee.  So  what  I  am  going  to  do  is  I  am  going  to  begin  with  the  intro- 
ductions and  have  the  Members  of  Congress  come  up  to  the  table, 
and  we  will  go  across  the  board  and  have  these  introductions  be- 
fore we  call  on  each  of  our  nominees. 

We  will  start  with  our  vice  chairman  of  the  Finance  Committee, 
Senator  Moynihan. 

Excuse  me.  I  forgot  the  ranking  member.  I  am  going  to  turn  to 
Senator  Feinstein  at  this  point  to  say  a  few  words.  I  apologize. 

Senator  Feinstein.  That  is  quite  all  right. 

The  Chairman.  I  £im  so  anxious  to  get  this  going  that  I  forgot. 

Senator  Feinstein.  I  just  want  to  say  thank  you  very  much  for 
holding  this  hearing.  I  think  we  are  very  delighted  that  things  are 
moving  once  again.  We  are  very  sorry  that  appointments  appar- 
ently are  held  up  on  the  floor.  I  have  somewhat  different  figures 
than  you  do  with  respect  to  confirmations.  I  believe  that  so  far  in 
this  Congress,  only  five  judicial  nominees  have  been  confirmed, 
four  district  court  nominees  and  one  circuit  coiu-t  nominee.  There 
are  now  26  pending  in  this  committee. 

The  Chairman.  There  are  five  on  the  calendar,  and  then  this 
would  be  five  more. 

Senator  Feinstein.  There  are  five  on  the  calendar.  That  is  right. 
We  are  delighted  to  hear  that.  I  would  be  very  hopeful  that  this 
might  be  a  signal  that  we  would  be  moving  along  with  others 
shortly.  I  thank  you  for  your  forbearance. 

The  Chairman.  Thank  you.  We  have  been  moving  along,  and 
compared  to  prior  Congresses,  we  are  doing  just  fine,  but  I  would 
like  to  do  better.  We  will  put  it  that  way. 

Senator  Mo3nnihan,  we  will  turn  to  you,  and  then  perhaps  we  can 
go  to  Senator  Dodd,  Senator  Lieberman,  Senator  Boxer,  and  I  hate 
to  make  you  last,  Eleanor,  but  I  think  we  will  have  you  be  the 
cleanup  here.  How  is  that? 

Ms.  Norton.  That  is  fine. 

STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  Moynihan.  Thank  you,  Mr.  Chairman.  Mr.  Chairman 
and  members  of  the  committee,  I  have  the  honor  to  appear  on  be- 
half of  Clarence  J.  Sundram,  who  is  nominated  for  the  U.S.  District 
Court  for  the  Northern  District  of  New  York.  He  appeared  before 
you  last  year  in  July,  just  about  1  year  ago,  and  has  been  renomi- 
nated by  the  President.  You  have  his  particulars. 

He  is  a  native  of  Bombay  and  went  to  Niagara  College,  Niagara 
Law.  He  has  for  20  years  been  chairman  of  the  New  York  State 
Commission  on  Quality  Care  for  the  Mentally  Disabled.  He  was  ac- 
tive in  the  Governor's  office,  the  Office  of  the  Counsel  for  the  Gov- 
ernor of  New  York,  and  was  for  many  years  the  senior  law  clerk 
to  Lawrence  H.  Cooke,  who  was  a  chief  judge  of  the  State  of  New 
York. 

If  I  may,  I  would  like  to  quote  this  one  paragraph  from  a  letter 
that  Judge  Cooke  has  sent  to  you  in  which  he  says  on  Mr. 
Sundram,  "He  demonstrated  a  great  aptitude  for  the  law,  an  innate 
sense  of  fairness  and  an  excellent  judicial  temperament.  I  found 
him  to  be  highly  intelligent,  extremely  hard-working,  and  a  very 
quick  learner  who  readily  grasped  new  areas  of  the  law  to  which 
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he  had  not  been  exposed  previously.  He  was  thorough  in  his  legal 
scholarship  and  faithful  in  his  reliance  on  precedent  in  drafting 
memos  and  opinions  for  my  consideration.  He  writes  and  thinks 
clearly.  He  displayed  a  sound  understanding  of  the  role  of  the  judi- 
ciary and  respect  for  the  powers  of  the  legislative  and  executive 
branches  of  Government." 

With  that,  sir,  I  would  like  to  ask  that  my  statement  be  included 
in  the  record,  and  a  letter  from  my  colleague.  Senator  D'Amato,  in 
support  to  you. 

The  Chairman.  Without  objection,  we  will  put  both  in  the  record. 

Senator  Moynihan.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  appreciate  your  kind  statement. 

[The  prepared  statement  of  Senator  Moynihan  and  Senator 
D'Amato's  letter  follow:] 

Prepared  Statement  of  Senator  Daniel  Patrick  Moynihan 

It  is  my  distinct  pleasure  to  present  to  the  committee  Clarence  J.  Sundram,  who 
is  currently  and  has  for  almost  20  years  now,  been  Chairman  of  the  New  York  State 
Commission  on  Quality  Care  for  the  Mentally  Disabled. 

Mr.  Sundram  is  a  native  of  Bombay,  India.  He  came  to  the  United  States  with 
his  family  in  1966  and  became  a  naturalized  citizen  in  1972.  He  graduated  with 
honors  from  Niagara  College  and  the  State  University  of  New  York  at  Buffalo  Law 
School.  He  later  went  on  to  the  John  F.  Kennedy  School  of  Government  at  Harvard 
to  attend  the  Program  for  Senior  Executives  in  State  and  Local  Government. 

Mr.  Sundram  has  been  an  active  member  of  the  Bar.  He  served  as  the  senior  law 
clerk  to  Lawrence  H.  Cooke,  the  Chief  Judge  of  the  New  York  State  Court  of  Ap- 
peals, the  highest  court  of  the  State  of  New  York.  Earlier,  he  was  a  research  assist- 
ant for  the  judges  of  the  Appellate  Division  of  the  New  York  Supreme  Court,  work- 
ing on  an  array  of  civil  and  criminal  cases  involving  complicated  matters  of  constitu- 
tional law,  common  law,  and  statutory  interpretation. 

Among  those  who  know  Mr.  Sundram's  work  best  is  Judge  Cooke  who  has  written 
to  Chairman  Hatch: 

He  demonstrated  a  great  aptitude  for  the  law,  an  innate  sense  of  fairness 
and  an  excellent  judicial  temperament.  I  found  him  to  be  highly  intelligent, 
extremely  hard-working  and  a  very  quick  learner  who  readily  grasped  new 
areas  of  the  law  to  which  he  had  not  been  exposed  previously.  He  was  thor- 
ough in  his  legal  scholarship  and  faithful  in  his  reliance  on  precedent  in 
drafting  memos  and  opinions  for  my  consideration.  He  writes  and  thinks 
clearly.  He  displayed  a  sound  understanding  of  the  role  of  the  judiciary  and 
respect  for  the  powers  of  the  legislative  and  executive  branches  of  govern- 
ment. 
Thereafter,  he  joined  the  office  of  Counsel  to  the  Governor  of  New  York  where  he 
served  for  four  years.  Among  his  duties  were  the  drafting  of  laws  and  negotiating 
of  legislation  within  the  two  houses  of  the  New  York  State  Legislature.  He  was  also 
responsible  for  supervising  the  management  of  litigation  brought  against  the  Gov- 
ernor and  several  state  agencies,  including  the  prison  and  mental  health  systems. 
As  Chairman  of  the  New  York  State  Commission  on  Quality  Care  for  the  Mentally 
Disabled,  Mr.  Sundram  gained  respect  as  a  strong,  even-handed  leader.  As  a  result 
of  his  reputation  for  judicious  and  independent  decision-making,  he  has  been  called 
upon  to  serve  as  a  neutral  fact-finder.  Court  Monitor,  and  expert  witness  in  a  series 
of  complex  cases  before  state  and  Federal  courts  across  the  country.  He  has  been 
a  consultant  to  the  court  monitor  in  Dunn  v.  Voinivich,  in  a  U.S.  district  court  in 
Ohio.  He  has  been  an  expert  fact-finder  in  Wyatt  v.  King  in  the  U.S.  District  Court 
of  the  Middle  District  of  Alabama,  and  such  like. 

It  is  important  that  we  confirm  Mr.  Sundram  swiftly.  We  have  in  the  Northern 
District  of  New  York  what  the  Administrative  Office  of  the  U.S.  Courts  has  called 
a  "judicial  emergency."  The  seat,  formerly  held  by  Judge  Cholakis,  has  been  vacant 
since  October  23,  1992 — nearly  five  years  now.  Mr.  Sundram  was  first  nominated 
by  President  Clinton  on  September  29,  1995 — nearly  two  years  ago.  This  committee 
held  a  confirmation  hearing  last  summer  but  his  nomination  was  not  reported  out 
before  the  end  of  the  104th  Congress.  Due  to  the  prolonged  vacancy,  the  Northern 
District  has  one  of  the  highest  percentages  of  civil  cases  that  are  over  three  years 
old,  one  of  the  highest  number  of  pending  cases,  and  one  of  the  slowest  records  for 
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moving  cases  from  filing  to  disposition.  I  look  forward  to  Mr.  Sundram's  swift  con- 
firmation so  we  may  put  him  to  work  in  the  Northern  District  of  New  York. 


Alfonse  M.  D'Amato, 

United  States  Senate, 
Washington.  DC,  June  25,  1996. 
Hon.  Orrin  Hatch, 

Chairman,  Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Mr.  Chairman:  Last  year,  I  submitted  a  statement  to  the  Senate  Judiciary 
Committee  introducing  Clarence  J.  Sundram  who  has  been  nominated  by  the  Presi- 
dent to  the  United  States  District  Court,  Northern  District  of  New  York. 

As  my  statement  reflected  in  July  1996,  I  support  the  Senior  Senator  from  New 
York's  endorsement  of  this  nominee.  Clarence  Sundram  is  a  native  New  Yorker,  a 
graduate  of  Niagara  University  in  upstate  New  York  and  has  earned  a  Juris  Doctor- 
ate from  the  State  University  of  New  York  at  Buffalo. 

Mr.  Sundram  became  Assistant  Counsel  to  the  former  Governor  of  the  State  of 
New  York  in  1975  and,  in  1978,  was  selected  to  be  Chairman  of  the  New  York  State 
Commission  on  Quality  of  Care  for  the  Mentally  Disabled. 

From  1982  to  the  present,  Mr.  Sundram  has  been  an  appointed  member  of  the 
New  York  State  Developmental  Disabilities  Planning  Council,  which  is  responsible 
for  the  development  of  a  comprehensive  plan  for  people  with  developmental  disabil- 
ities. 

As  always,  I  appreciate  your  providing  me  an  opportunity  to  express  my  thoughts 
on  a  nomination  before  the  Senate  Judiciary  Committee. 
Sincerely, 

Alfonse  M.  D'Amato, 

United  States  Senator. 

The  Chairman.  Mr.  Sundram,  you  have  to  be  very,  very  pleased 
to  have  the  support  of  both  of  these  Senators.  We  are  very  pleased 
that  you  do,  too,  here  on  this  committee. 

We  will  go  to  Senator  Dodd. 

STATEMENT  OF  HON.  CHRISTOPHER  J.  DODD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  DODD.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Feinstein,  members  of  the  committee.  I  am  pleased  to  be  joined 
here  by  my  colleague.  Senator  Lieberman,  in  presenting  to  the  com- 
mittee for  your  consideration  the  name  of  Christopher  Droney,  the 
present  U.S.  attorney  in  the  State  of  Connecticut,  to  be  a  district 
court  judge  in  our  State. 

We  are  a  small  State.  We  all  know  each  other  pretty  well,  not 
unlike  Utah,  Mr.  Chairman,  where  people  get  to  watch  each  other 
pretty  closely  and  pretty  carefully.  Chris  Droney  and  his  family 
have  been  close  friends  of  my  family,  of  Joe's,  for  many,  many 
years.  Chris  was  a  very  successful  attorney  in  Connecticut,  with 
particular  emphasis  on  civil  litigation.  He  was  the  mayor  of  the 
town  in  which  I  was  raised  in  West  Hartford,  CT.  So  he  served  in 
public  office,  as  well  as  having  been  a  successful  lawyer  for  the 
past  4  years.  He  has  been  one  of  our  most  successful  U.S.  attor- 
neys, with  a  particular  emphasis  on  street  gangs. 

I  think  you  may  find  some  of  his  comments  and  his  efforts  in  the 
areas  of  street  violence,  gang  violence,  and  juvenile  violence  par- 
ticularly worthwhile.  We  have  seen  a  real  decline  in  our  State,  and 
in  no  small  measure  I  think  it  has  been  because  of  the  efforts  of 
Chris  Droney. 

He  is  joined  here  today  by  his  wife,  Elizabeth,  and  three  of  their 
children,  Sarah,  Emily,  and  Katherine,  who  are  back  here.  They 
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have  been  around.  You  met  them,  I  think,  Mr.  Chairman,  as  you 
came  in  the  door. 

I  think  Chris  Droney  will  be  just  a  fine  member  of  the  judiciary 
in  this  country,  someone  we  will  all  be  proud  of.  I  know  Joe  and 
I  are  deeply  proud  of  his  work  already  and  look  forward  to  his 
being  before  this  committee,  and  confident  he  will  handle  your 
questions  well  and  he  will  serve  this  Nation  well.  So  I  strongly  sup- 
port his  nomination. 

The  Chairman.  Thank  you.  Senator  Dodd. 

We  will  go  to  you.  Senator  Lieberman. 

STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  Thank  you,  Mr.  Chairman;  Senator  Fein- 
stein;  my  other  chairman.  Senator  Thurmond;  Senator  Ashcroft; 
Senator  Sessions.  Thank  you  for  including  Chris  Droney  in  the  list 
of  nominations  that  you  are  hearing  this  afternoon. 

I  am  honored  to  join  my  colleague.  Senator  Dodd.  Senator  Dodd 
made  reference  to  the  fact  that  Connecticut,  like  Utah,  is  a  small 
State  in  which  we  know  many  people  and,  you  know.  Senator  Dodd 
even  knows  some  people  from  Utah. 

The  Chairman.  That  is  what  we  are  worried  about.  [Laughter.] 

Senator  Lieberman.  As  Chris  Dodd  has  said,  Chris  Droney  and 
his  family  have  been  dear  friends  of  ours  for  a  very  long  time.  So 
we  are  honored  to  come  before  you  on  his  behalf,  not  just  based  on 
his  record  as  a  very  successful  private  attorney,  as  an  elected  offi- 
cial and  as  an  extraordinarily  successful  U.S.  attorney,  but  also  as 
a  human  being  and  a  great  family  person. 

The  truth  is  that  I  have  watched  his  three  adorable,  beautiful 
daughters  grow  up  from  nomination  to  nomination,  from  swearing- 
in  to  swearing-in,  and  Chris  is  young  enough  that  I  look  forward 
to  continuing  in  this  process  as  he  hopefully  rises,  with  your  sup- 
port, within  the  court  system. 

I  would  just  stress  what  Senator  Dodd  has  said,  Mr.  Chairman, 
which  is  that  Chris  Droney  has  had  a  very  successful  time  as  U.S. 
attorney  for  Connecticut,  and  part  of  what  has  made  it  successful 
is  not  only  his  legal  abilities  and  administrative  ability,  but  the 
fact  that  he  has  taken  some  of  the  tools  that  this  committee  has 
given  to  U.S.  attorneys  over  the  last  decade  or  so  and  used  them 
with  tremendous  effectiveness  in  joining  with  State  and  local  law 
enforcement  to  cut  back  on  all  sorts  of  crimes. 

I  want  to  point  out,  finally,  that  he  has  argued  successfully  in 
the  Second  Circuit  Court  of  Appeals  the  constitutionality  of  both 
the  Federal  Child  Support  Recovery  Act  and  the  Federal  Firearms 
Act.  He  will  bring  to  the  district  court  a  great  range  of  personal 
and  professional  skills.  I  am  honored  to  have  the  opportunity  to 
commend  him  to  you,  and  I  thank  you  for  proceeding  with  this 
hearing  today. 

The  Chairman.  Thank  you.  Senator. 

I  think  it  is  a  great  honor  to  you,  Mr.  Droney,  to  have  both  Sen- 
ators as  formidable  as  this  and  as  active  on  your  behalf  as  they 
have  been.  So  we  are  glad  to  have  you  here,  and  we  appreciate  the 
both  of  you. 

If  any  of  you  need  to  leave,  we  would  be  happy 
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Senator  TORRICELLI.  Mr.  Chairman,  if  I  could,  there  is  my  col- 
league. I  think  you  all  know  him.  Senator  Lautenberg  has  been 
managing  our  side  of  the  bill  today. 

The  Chairman.  Yes.  Maybe  we  should  turn  to  Senator  Lauten- 
berg, if  it  is  all  right  with  you.  Senator  Boxer. 

Senator  Lautenberg.  If  that  would  be  all  right  with  my  col- 
league, I  would  be  deeply  appreciative. 

Senator  Boxer.  Yes,  certainly. 

The  Chairman.  We  would  love  to  talk  to  you,  but  the  other  Sen- 
ators, feel  free  to  leave. 

Senator  Thurmond  is  going  to  speak  for  Judge  Kennedy,  but  he 
has  deferred  so  that  you  can  get  back  to  the  floor.  We  will  go  to 
Senator  Thurmond  after  you.  Senator  Lautenberg. 

Senator  Lautenberg.  Very  kind,  Mr.  Chgdrman. 

The  Chairman.  I  apologize  to  you.  Senator  Thurmond. 

STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  I  thank  you.  Senator  Thurmond  and  mem- 
bers of  the  committee,  including  my  colleague  from  New  Jersey. 
Thank  you  very  much.  I  have  a  long  statement  because  Judge  Hay- 
den,  nominated  by  President  Clinton,  has  a  long  and  very  positive 
record. 

Katharine  Sweeney  Hayden  is  someone  who  loves  the  bench.  As 
a  matter  of  fact,  I  think  her  husband  Joe  at  times  has  complained 
that  the  bench  is  a  real  competitor  for  him.  He  is  also  a  distin- 
guished attorney  in  his  own  right,  and  I  know  how  proud  he  is. 

Mr.  Chairman,  I  will  defer  giving  the  lengthy  statement  that  I 
have  here,  but  would  ask  that  it  be  included  in  the  record. 

The  Chairman.  Without  objection,  we  will  do  that,  and  we  appre- 
ciate that. 

Senator  Lautenberg.  Judge  Katharine  Sweeney  Hayden  is 
someone  who  has  had  virtually  a  picture-book  kind  of  history.  She 
worked  her  way  into  the  law  by  going  to  law  school  at  a  later  time 
in  life,  and  taking  to  it  so  very,  very  well.  She  has  been  on  the 
State  bench.  She  has  done  family  court  work.  Whatever  she  has 
done,  she  has  always  succeeded. 

She  is  someone  who  has  received  instant  approval.  Mr.  Chair- 
man, you  know  having  been  in  the  position  you  are  for  some  time, 
how  difficult  it  can  be  when  a  nominee  or  recommendation  is  pre- 
sented in  a  community.  There  are  always  detractors  because  there 
is  such  competition,  such  interest  in  these  positions.  I  consider 
making  a  recommendation  like  this  perhaps  my  most  important  re- 
sponsibility because  as  we  go  with  these  recommendations,  so  goes 
the  character  and  the  course  of  our  country. 

In  the  case  of  Katharine  Sweeney  Hayden,  it  was  such  an  easy 
selection,  despite  the  fact  that  I  interviewed  very  well-qualified 
people.  She  came  up  with  an  ABA  "well-qualified,"  the  highest  rat- 
ing the  ABA  gives,  and  it  was  an  instantaneous  approval  process. 
I  use  a  committee  of  attorneys  in  my  State  to  evaluate  possible  ju- 
dicial nominees  because  I  take  it  away  from  the  political  process. 
I  don't  ask  about  party  or  anything  of  that  nature,  and  this  com- 
mittee reviews  candidates  from  all  parts  of  the  State.  And  when 
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Katharine's  name  came  up,  I  will  tell  you  the  promotion  of  other 
candidates  just  faded. 

And  so  I  am  delighted  to  present  her  to  you,  Mr.  Chairman,  hon- 
ored by  the  fact  that  this  recommendation  has  moved  as  swiftly  as 
it  has.  And  I  compliment  you  for  wanting  to  fill  these  vacancies  on 
the  bench.  If  justice  is  delayed,  we  have  all  heard — it  has  become 
a  cliche — justice  is  denied.  Moving  ahead  with  such  qualified  can- 
didates as  I  see  gathered  in  this  room  today,  presented  by  my  col- 
leagues, and  to  have  the  opportunity  to  present  Katharine  Sweeney 
Hayden  to  you,  is  a  distinct  honor  and  privilege  that  I  will  remem- 
ber for  a  long  time. 

I  know  that  my  judgment  will  be  distinguished  by  her  service  to 
the  bench.  I  have  yet  to  meet  a  person  so  committed,  so  under- 
standing of  people's  problems,  at  the  same  time  really  making  cer- 
tain that  the  law  is  observed  to  the  smallest  detail. 

So  if  I  may,  Mr.  Chairman,  I  would  like  to  introduce  and  leave 
for  your  agenda  here  Katharine  Sweeney  Hayden.  If  you  would 
stand? 

Judge  Hayden.  Thank  you  very  much.  Senator. 

Senator  Lautenberg.  And  her  husband,  Joe  Hayden,  again  a 
distinguished  attorney  whose  own  record  qualifies  him  for  lots  of 
other  things  besides  a  wonderful  practice. 

[Mr.  Hayden  stood.] 

Senator  Lautenberg.  I  thank  you  very  much. 

The  Chairman.  Well,  thank  you.  Senator. 

It  is  high  praise.  Judge  Sweeney  Hayden,  and  we  are  going  to 
listen  to  Senator  Torricelli  right  after  Senator  Thurmond,  but  I  am 
sure  he  is  going  to  have  high  praise  as  well.  We  are  grateful  to 
have  you  here. 

Judge  Hayden.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  for  being  with  us. 

Senator  Lautenberg.  Thank  you,  Mr.  Chairman. 

The  Chairman.  You  had  better  get  back  to  the  floor. 

[The  prepared  statement  of  Senator  Lautenberg  follows:] 

Prepared  Statement  of  Senator  Frank  Lautenberg 

Mr.  Chairman,  I  am  very  pleased  to  be  here  to  introduce  to  the  Committee  Judge 
Katharine  Sweeney  Hayden,  President  Clinton's  nominee  for  appointment  to  the 
Federal  District  Court  for  the  District  of  New  Jersey. 

I  also  welcome  here  today  her  proud  husband,  Joseph  A.  Hayden,  and  daughter 
Katie  Hayden,  her  sister  Pamela  Cox,  and  brother  Dr.  Peter  Jackson.  Unfortu- 
nately, sons  Gregory  and  Matthew  Sweeney  were  unable  to  join  her  for  this  special 
day,  but  I  know  they  more  than  share  our  pride. 

I  had  the  honor  to  recommend  Judge  Hayden  to  President  Clinton  for  nomination 
to  the  District  Court  this  past  February,  and  the  President  sent  his  nomination  to 
the  Senate  earlier  this  month.  This  appointment  is  one  of  special  satisfaction  to  me, 
Mr.  Chairman,  because  the  respect  and  admiration  for  Judge  Hayden  among  those 
who  know  her  in  New  Jersey  is  unanimous. 

Mr.  Chairman,  Judge  Hayden  possesses  all  of  the  skills  and  attributes  needed  to 
successfully  shoiilder  the  responsibilities  of  a  Federal  judge.  Her  experience  in  the 
U.S.  Attorney's  office  in  New  Jersey,  in  private  legal  practice,  and  as  a  state  court 
judge  provide  a  solid  foundation  for  Federal  judicial  service. 

I  can  also  tell  the  Committee  that  Judge  Hayden  possesses  a  sharp  intellect  and 
a  keen  analjdic  ability,  exceptional  courtroom  demeanor  and  a  strong  work  ethic. 
She  is  held  in  high  regard  by  all  segments  of  the  New  Jersey  legal  community,  and 
is  strongly  supported  by  her  peers  on  the  State  and  Federal  bench. 

This  high  evaluation  is  shared  by  the  litigants  and  lawyers  whom  she  has  rep- 
resented, worked  with  or  have  appeared  before  her. 
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Katharine  Sweeney  Hayden  will  bring  a  breadth  of  experience — from  the  court- 
room and  elsewhere — to  the  Federal  bench.  She  is  currently  a  Judge  of  the  Superior 
Court  of  New  Jersey — Criminal  Division,  sitting  in  Essex  County. 

Judge  Hayden  received  her  undergraduate  degree  from  Marymount  College  in 
1963,  and  attended  graduate  school  at  Bowling  Green  State  University  and  Seton 
Hall  University,  where  she  earned  a  Master's  Degree  in  English  literature  in  1972 
and  served  as  Adjunct  Professor  of  English. 

She  received  her  law  degree  from  Seton  Hall  University  School  of  Law  cum  laude 
in  1975.  Upon  graduation,  she  clerked  for  the  Justice  Robert  Clifford  of  the  New 
Jersey  Supreme  Court. 

Upon  completing  her  clerkship,  Judge  Hayden  worked  in  the  U.S.  Attorney's  office 
in  New  Jersey,  before  establishing  a  private  practice,  which  she  pursued  for  13 
years. 

In  recognition  of  her  contribution  to  the  legal  professior  and  the  esteem  in  which 
she  is  held  by  her  colleagues,  Katharine  was  elected  as  the  first  woman  President 
of  the  Morris  County  Bar  Association.  She  was  appointed  to  the  New  Jersey  bench 
in  1991. 

Mr.  Chairman,  I  am  pleased  to  report  that  Judge  Hayden  has  received  a  "well 
qualified"  rating  from  the  American  Bar  Association.  This  is  the  highest  rating  for 
a  judicial  nominee. 

In  recognition  of  her  talent,  organizational  skills,  and  kn  ffledge  of  the  law.  Judge 
Hayden  has  been  selected  to  undertake  special  assignme  its  by  the  judiciary  and 
state  Bar  Association  of  New  Jersey.  These  assignments  i  iclude  service  on  profes- 
sional committees  on  ethics  as  well  as  judicial  committees  t  n  administrative,  profes- 
sional and  substantive  matters. 

Most  recently,  she  was  chosen  to  develop  and  preside  as  '  he  first  Judge  of  a  Drug 
Court  soon  to  be  established  in  Essex  County,  New  Jersey. 

Mr.  Chairman,  I  would  also  like  to  report  to  the  Comnr  ittee  that  Judge  Hayden 
has  stressed  to  me  her  view  that  a  judge  has  a  responsib  iity  to  be  fair,  to  cherish 
the  law  and  our  Constitution,  and  to  threat  every  lawye  •  and  litigant  before  her 
with  respect. 

She  has  also  expressed  to  me  her  honor  at  being  nomine  :ed  for  this  appointment, 
and  her  deep  commitment  to  serving  the  public  and  to  ac  ministering  justice  fairly 
for  all  who  appear  before  her. 

I  recommend  Judge  Hayden  to  the  Committee  enthusiastically,  and  without  res- 
ervation. 

And  I  expect  that  after  the  Committee  reviews  her  background  and  skills,  you, 
too,  will  conclude  that  she  is  a  worthy  nominee  for  this  very  important  position. 

The  Chairman.  Now,  with  regard  to  that,  this  hearing  can  be  in- 
terrupted throughout  because  we  are  having  10-minute  votes  and 
we  will  have  to  leave  from  time  to  time.  But  what  we  are  going  to 
try  and  do,  Senator  Feinstein  and  I,  is  we  are  going  to  try  and  kind 
of  alternate  this  so  we  can  keep  it  going  while  one  is  voting  and 
the  other  is  waiting  to  vote. 

We  will  turn  to  our  distinguished  former  chairman  of  the  com- 
mittee, the  chairman  of  the  Armed  Services  Committee,  and,  of 
course,  the  President  pro  tem  of  the  Senate,  Senator  Thurmond. 

STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
I  am  pleased  to  introduce  Judge  Henry  H.  Kennedy,  Jr.,  to  the 
committee  upon  his  nomination  to  serve  as  a  U.S.  district  judge  for 
the  District  of  Columbia.  The  President  has  made  a  wise  choice  in 
selecting  Judge  Kennedy  to  fill  this  very  important  position. 

Judge  Kennedy  was  bom  in  Columbia,  SC.  I  would  note  that  al- 
though he  lives  in  the  District  of  Columbia  today,  he  still  has  many 
relatives  in  South  Carolina.  Those  relatives  include  prominent  peo- 
ple, like  Dr.  Thaddeus  Bell,  of  Charleston,  a  physician  who  is  the 
assistsmt  dean  for  minority  students  at  the  Medical  University  of 
South  Carolina;  Mr.  James  Price,  of  Columbia,  the  principal  of  Rice 
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Creek  Elementary  School;  and  Mr.  Gary  Bell,  of  Florence,  the  vice 
president  for  business  affairs  at  Florence/Darlington  Technical  Col- 
lege. These  community  leaders  have  informed  me  that  they  strong- 
ly support  this  nomination  and  that  they  are  very  proud  of  Judge 
Kennedy's  many  achievements. 

Indeed,  it  is  clear  that  Judge  Kennedy  is  well  qualified  to  serve 
in  this  distinguished  capacity  on  the  Federal  court.  He  is  a  grad- 
uate of  Princeton  University  and  Harvard  Law  School.  After  grad- 
uation, he  served  as  an  assistant  U.S.  attorney  for  the  District  of 
Columbia,  and  later  as  a  U.S.  magistrate.  Since  December  17, 
1979,  he  has  been  an  associate  judge  for  the  Superior  Court  for  the 
District  of  Columbia,  where  he  has  served  ably. 

Judge  Kennedy  has  been  involved  in  numerous  civic  activities 
that  benefit  the  District  of  Columbia.  Currently,  he  serves  on  the 
board  of  directors  of  the  Washington  Tennis  Foundation,  a  non- 
profit organization  that  promotes  tennis  programs  for  handicapped 
and  innercity  children.  He  also  serves  as  a  mentor  to  several  Dis- 
trict of  Columbia  youths  and  is  active  in  the  Asbury  United  Meth- 
odist Church.  His  wife  is  a  practicing  attorney  here  in  the  District. 

I  am  pleased  to  join  Congresswoman  Norton  today  to  introduce 
Judge  Kennedy  to  the  Judiciary  Committee.  I  am  confident  that  he 
is  a  fine  man  and  will  be  an  able  jurist  on  the  Federal  district 
court,  just  as  he  has  been  on  the  D.C.  superior  court. 

Mr.  Chairman,  I  would  ask  Judge  Kennedy  to  stand  up  and  let 
you  all  see  him. 

Judge  Kennedy.  Thank  you.  Senator. 

The  Chairman.  Judge,  we  are  happy  to  have  you  here. 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Having  Senator  Thurmond's  support  is  tanta- 
mount to  almost  automatic  confirmation.  [Laughter.] 

Senator  Thurmond.  I  will  get  back  to  the  Senate. 

The  Chairman.  Thank  you.  Senator  Thurmond. 

I  think  to  keep  this  in  order,  I  am  going  to  go  to  Senator 
Torricelh.  Then  I  think  I  will  go  to  you,  Congresswoman  Norton, 
and  Congressman  Radanovich. 

Senator  BoxER.  Congressman  Radanovich  is  here  with  me.  We 
are  here  together. 

The  Chairman.  Oh,  you  are  with  Barbara.  Excuse  me. 

Senator  BoxER.  Yes. 

The  Chairman.  So  if  we  could  do  that,  then  we  are  going  to  have 
the  California  delegation  basically  clean  up,  bat  cleanup. 

Senator  Torricelli. 

STATEMENT  OF  HON.  ROBERT  G.  TORRICELLI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  JERSEY 

Senator  TORRICELLI.  Thank  you,  Mr.  Chairman,  very  much.  Mr. 
Chairman,  Senator  Lautenberg,  I  think,  has  made  our  case  persua- 
sively and  I  will  only  briefly  add  my  own  enthusiastic  endorsement 
of  Katharine  Sweeney  Hayden. 

As  you  know,  Mr.  Chairman,  it  is  my  belief  that  the  Federal 
bench  is  enhanced  if  we  nominate  people  who  have  an  experience 
acting  in  judicial  capacities,  some  familiarity  with  academia,  some 
practical  experience  in  the  law,  and  a  knowledge  of  the  community 
and  how  it  operates,  and  political  institutions. 
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What  is  unusual  about  Judge  Hayden's  nomination  is  that  she 
brings  all  of  these  things  to  the  Federal  bench.  She  has  practiced 
law.  She  has  served  in  the  judiciary.  She  has  taught  at  Seton  Hall. 
She  has  a  broad  experience  in  the  bar  association  and  the  women's 
bar.  It  is  an  unusual  and  compelling  combination  of  experiences. 
Indeed,  I  can  say  that  had  Senator  Lautenberg  not  considered  her 
for  this  nomination,  I  would  have  done  so  myself. 

I  believe  every  member  of  the  committee  can  be  proud  of  this 
nomination,  and  feel  that  we  are  doing  our  duty  in  continuing  to 
raise  the  standards  of  the  Federal  judiciary.  So  I  am  very  pleased 
to  be  here  to  endorse  her  nomination. 

The  Chairman.  Well,  thank  you  so  much.  Senator  Torricelli,  and 
I  think  to  have  a  member  of  the  committee  on  your  behalf  is  al- 
ways very  helpful,  and  we  have  had  some  very  good  statements 
about  you. 

Judge  Hayden.  Thank  you. 

The  Chairman.  Congresswoman  Norton,  and  then  I  have  to 
apologize  to  my  friends  from  California,  but  we  are  going  to  have 
you  bat  cleanup.  And  I  apologize  to  Judge  Ishii  because  I  missed 
saying  hello  coming  in,  but  we  will  say  it. 

Congresswoman  Norton. 

STATEMENT  OF  HON.  ELEANOR  HOLMES  NORTON,  A 
DELEGATE  IN  CONGRESS  FROM  THE  DISTRICT  OF  COLUMBIA 

Ms.  Norton.  Thank  you,  Mr.  Chairman.  It  is  my  pleasure  to  rec- 
ommend to  you  a  distinguished  judge  of  our  own  Superior  Court  in 
the  District  of  Columbia,  Judge  Henry  Harold  Kennedy,  Jr. 

Judge  Kennedy  was  fortunate  enough  to  be  bom  in  South  Caro- 
lina, which  makes  everything  I  have  to  say  unnecessary.  [Laugh- 
ter.] 

The  District,  however,  is  happy  that  he  has  become  a  son  of  the 
District  and  has  had  a  very  distinguished  career  here  in  this  city 
in  private  practice,  as  an  assistant  U.S.  attorney,  as  a  U.S.  mag- 
istrate, and  finally  as  an  associate  judge  of  our  own  superior  court, 
our  court  of  general  jurisdiction. 

Judge  Kennedy  has  spent  most  of  his  career  in  the  justice  sys- 
tem. When  he  was  reviewed  for  reappointment,  he  got  the  highest 
rating.  He  has  had  a  wealth  of  precisely  the  kind  of  experience  that 
any  district  court  would  be  proud  to  have.  He  has  also  found  time 
to  participate  in  activities  that  benefit  our  community  as  a  mentor 
of  children  and  as  a  pastor  and  parish  relations  committee  person 
of  his  own  church,  Asbury,  one  of  the  oldest  Methodist  churches  in 
the  city. 

Judge  Kennedy  is  a  graduate  of  Princeton  University  and  Har- 
vard Law  School.  The  District  Court  for  the  District  of  Columbia 
can  only  be  strengthened  by  the  addition  of  a  man  of  his  back- 
ground and  distinguished  experience. 

I  thank  you  very  much. 

The  Chairman.  Thank  you,  Congresswoman  Norton.  We  appre- 
ciate it  very  much. 

Now,  to  the  faithful  who  have  stayed.  Senator  Boxer,  we  are 
happy  to  welcome  you  to  the  committee,  and  Congressman 
Radanovich,  we  are  happy  to  have  you  as  well.  So  we  will  start 
with  you,  and  then  Congressman  Radanovich,  and  then  I  know 
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that  the  distinguished  ranking  member  today  would  hke  to  say  a 
word  or  two. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Senator  BoxER.  Well,  Mr.  Chairman  and  ranking  member,  my 
senior  Senator,  Senator  Feinstein,  this  is  a  great  honor  for  me.  I 
am  just  delighted  that  Congressman  Radanovich  is  here  and  it 
shows  you,  I  think,  Mr.  Chairman,  that  we  have  brought  you  a  can- 
didate with  strong  bipartisan  support.  You  have  told  me  that  from 
the  start  and  I  have  heeded  your  words. 

Mr.  Chairman,  I  am  dehghted  to  introduce  you  to  Municipal 
Court  Judge  Anthony  Ishii,  and  I  would  like  to  ask  if  he  could 
stand  with  the  members  of  his  family,  his  wife  and  his  son. 

The  Chairman.  Welcome  to  the  family. 

Senator  Boxer.  A  beautiful  family.  They  are  so  excited  with  this, 
and  they  have  been  waiting  for  this  for  a  long  time,  his  wife,  Jea- 
nette,  and  his  son,  Michael. 

Judge  Ishii  is  a  third-generation  CaUfomian  and  will  be  the  first 
Asian-American  to  serve  on  the  Eastern  District  Federal  bench. 
Judge  Ishii  has  a  long  and  distinguished  legal  career.  Currently,  he 
serves  as  a  municipal  court  judge  for  the  Central  Valley  Municipal 
Court  in  Fresno,  CA.  For  10  years  prior  to  his  service  on  the  mu- 
nicipal court  bench,  he  served  as  a  justice  court  judge  for  the  Selma 
Judicial  District  in  Fresno  County. 

He  was  initially  appointed  to  the  justice  court  position  by  the 
Fresno  County  Board  of  Supervisors.  After  his  appointment,  he  has 
stood  for  election  three  times  and,  Mr.  Chairman,  he  has  won  each 
time. 

Judge  Ishii  received  his  juris  doctor  from  Boalt  Hall,  the  law 
school  at  UC-Berkeley.  Early  in  his  career,  he  was  a  deputy  city 
attorney  in  Sacramento  and  a  deputy  public  defender  for  the  Coun- 
ty of  Fresno.  Prior  to  his  service  on  the  bench,  he  was  an  attorney 
in  private  practice  with  extensive  trial  experience,  handling  over  70 
jury  trials  before  becoming  a  judge. 

For  years,  Judge  Ishii  has  been  involved  in  numerous  profes- 
sional activities,  and  in  the  interest  of  time  I  will  not  go  through 
these,  nor  his  many,  many  community  service  activities. 

I  would  ask  that  my  entire  statement  be  placed  in  the  record. 

The  Chairman.  Without  objection,  we  will  place  it  in  the  record. 

[The  prepared  statement  of  Senator  Boxer  follows:] 

Prepared  Statement  of  Senator  Barbara  Boxer 

Mr.  Chairman,  I  am  delighted  to  be  here  today  to  introduce  Municipal  Court 
Judge  Anthony  W.  Ishii  to  the  members  of  this  distinguished  Judiciary  Committee. 
I  hope  you  will  all  agree  Judge  Ishii  is  eminently  qualified  to  sit  on  the  U.S.  District 
Court  for  the  Eastern  District  in  California.  I  first  recommended  Judge  Ishii  for  the 
vacancy  on  February  20,  1996. 

I  would  like  to  take  this  opportunity  to  introduce  Judge  Ishii's  wife,  Jeanette,  and 
son,  Michael,  who  are  here  today.  I  am  sure  they  are  very  proud  and  have  been 
waiting  for  this  moment. 

BACKGROUND 

Judge  Ishii  is  a  third  generation  Califomian  and  will  be  the  first  Asian-American 
to  serve  on  the  Eastern  District  federal  bench.  Judge  Ishii  has  had  a  long  and  dis- 
tinguished legal  career.  Currently,  he  serves  as  a  Municipal  Court  Judge  for  the 
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Central  Valley  Miinicipal  Court  in  Fresno,  California.  For  ten  years  prior  to  his 
service  on  the  Municipal  Court  bench,  he  served  as  a  Justice  Court  Judge  for  the 
Selma  Judicial  District  in  Fresno  County. 

He  was  initially  appointed  to  the  Justice  Court  position  by  the  Fresno  County 
Board  of  Supervisors.  After  his  appointment,  he  has  stood  for  election  three  times. 
He  won  his  first  reelection  and  has  been  unopposed  in  each  of  the  two  subsequent 
ones. 

Judge  Ishii  received  his  Juris  Doctor  from  Boalt  Hall,  the  law  school  at  the  Uni- 
versity of  California,  Berkeley.  Early  in  his  career,  he  was  a  Deputy  City  Attorney 
in  Sacramento  and  a  Deputy  Public  Defender  for  the  County  of  Fresno.  Prior  to  his 
service  on  the  bench,  he  was  an  attorney  in  private  practice.  He  has  extensive  trial 
experience,  handling  over  70  jury  trials  before  becoming  a  judge. 

For  years.  Judge  Ishii  has  been  involved  in  numerous  professional  activities.  He 
was  appointed  to  the  prestigious  California  Judicial  Council  by  California  Supreme 
Court  Chief  Justice  Malcolm  Lucas.  Additionally,  he  served  as  a  member  of  the  Ju- 
dicial Council  Advisory  Committee  on  the  Administration  of  Justice  in  the  rural 
counties  for  three  years.  He  served  from  1991  to  1993  on  the  Commission  on  the 
Future  of  the  California  Courts.  From  1983  to  1993,  he  was  a  member  of  the  Fresno 
County  Justice  Court  Judges  Association  and  served  a  term  as  president  of  the  orga- 
nization. 

Judge  Ishii  has  also  been  involved  in  numerous  community  activities.  Those  ac- 
tivities are  reflected  in  an  almost  unprecedented  breadth  of  support  in  the  commu- 
nity. He  is  a  member  of  the  Japanese  American  Citizens  League,  where  he  has 
served  in  numerous  capacities  for  over  nineteen  years.  His  community  service  in- 
cludes the  Selma  Public  Education  Foundation,  the  Selma  Hospital  Foundation,  the 
Selma  Delinquency  Prevention  Committee,  and  service  on  the  Board  of  Valley  Pub- 
lic Television.  Among  other  things,  he  has  been  a  member  of  the  California  Small 
Business  Development  Board,  the  California  Task  Force  on  Rural  Economy,  and  the 
Asian  and  Pacific  Islander  Advisory  Committee. 

SUPPORT 

Judge  Ishii  has  received  numerous  letters  illustrating  his  broad,  bipartisan  sup- 
port. 

The  Sheriff  of  Fresno  County,  Steve  Magadan,  who  has  known  Judge  Ishii  for  15 
years,  says  "Judge  Ishii  has  earned  the  deep  respect  from  law  enforcement  *  *  *" 
and  has  "no  reservations  in  recommending  him  for  this  important  position  of  Dis- 
trict Court  Judge  for  the  Eastern  District  of  California  in  Fresno." 

The  Chief  of  Police,  William  Eldrige,  of  the  Livingston  Police  Department  says 
Judge  Ishii  is  "highly  respected  by  both  the  citizens  of  the  community  and  law  en- 
forcement." 

The  President  of  the  Merced  County  Sheriff's  Employee  Association,  Brian  Miller, 
writes  Ishii  "has  a  strong  commitment  to  law  enforcement,  and  has  the  background 
and  knowledge  that  makes  his  an  invaluable  asset  to  the  Federal  Judicial  System." 

The  President  of  the  700  member  Fresno  Police  Officers  Association,  Larry 
Bertao,  states  Judge  Ishii  has  an  "outstanding  reputation  among  local  law  enforce- 
ment *  *  *  and  will  serve  his  community  in  an  effective  and  distingmshed  manner 
as  a  federal  court  judge." 

The  President  of  the  Fresno  Deputy  Sheriff's  Association,  Victor  Wisemer,  says 
Judge  Ishii  is  "well-respected  by  his  colleagues,  has  a  strong  commitment  to  quality 
law  enforcement,  and  is  equitable  in  the  decisions  he  renders." 

He  has  the  unanimous  support  of  the  Fresno  County  Board  of  Supervisors,  an  all- 
Republican  Board.  Their  letter  of  support  states  Ishii  is  "recognized  for  his  exem- 
plary judicial  tenure  and  has  universal  community  support." 

The  President  of  the  Fresno  Chamber  of  Commerce,  Doug  Davidian,  says  he  is 
"well  respected  by  law  enforcement,  the  judiciary  and  by  the  legal  and  business 
communities." 

I  would  like  to  submit  these  recommendation  letters  in  full  for  the  record. 

CONCLUSION 

I  strongly  believe  Judge  Ishii  will  make  an  outstanding  addition  to  the  federal 
bench.  I  believe  his  intelligence,  judicial  temperament,  broad  experience,  profes- 
sional and  community  service,  and  deep  commitment  to  justice  qualify  him  to  serve 
on  the  federal  bench  with  great  distinction.  I  am  very  proud  to  have  had  the  oppor- 
tunity to  recommend  him  to  the  President,  and  hope  this  distinguished  panel  will 
be  equally  impressed.  Thank  you  Mr.  Chairman. 
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Senator  Boxer.  In  conclusion,  I  want  to  say  to  you,  Mr.  Chair- 
man, that  Judge  Ishii  has  received  numerous  letters  illustrating 
his  broad  bipartisan  support.  I  have  a  packet  here.  These  are  all 
people  who  are  in  the  Republican  Party,  because  I  think  it  is  im- 
portant to  show  that  support. 

The  sheriff  of  Fresno  County,  Steve  Magarian,  has  known  Judge 
Ishii  for  15  years,  supports  him  strongly.  The  chief  of  police,  Wil- 
liam Eldridge,  of  the  Livingston  Police  Department,  says  he  is 
highly  respected  by  the  citizens  of  the  community  and  law  enforce- 
ment. The  president  of  the  Merced  County  Sheriffs  Employment 
Association  supports  him.  The  president  of  the  700-member  Fresno 
Police  Officers  Association  states  that  Judge  Ishii  has  an  outstand- 
ing reputation  among  local  law  enforcement.  The  president  of  the 
Fresno  Deputy  Sheriffs  Association  says  Judge  Ishii  is  well-re- 
spected. He  has  the  unanimous  support  of  the  all-Republican  Board 
of  Supervisors  in  Fresno,  and  I  want  to  tell  you  that  is  a  tremen- 
dous accomplishment.  Judge  Ishii  crosses  over  party  lines  because 
he  is- such  a  wonderful  citizen. 

[The  letters  referred  to  follow:! 

County  of  Fresno, 

January  8,  1996. 

Senator  Barbara  Boxer, 
San  Francisco,  CA. 

Dear  Senator  Boxer:  It  has  recently  come  to  my  attention  that  the  Honorable 
Judge  Anthony  Wayne  Ishii  is  applying  for  the  position  of  United  States  District 
Court  Judge  for  the  Eastern  District  in  Fresno,  California.  I  am  both  pleased  and 
honored  to  write  this  letter  of  recommendation  in  order  to  apprise  you  of  Judge 
Ishii's  qualiiications  and  his  strong  support  from  law  enforcement. 

I  have  known  Judge  Ishii  in  both  a  personal  and  professional  capacity  since  1982. 
His  family  is  involved  in  fanning  in  Fresno  County  and  he  and  his  wife  spend 
countless  hours  working  toward  making  our  community  a  better  place  to  live  and 
raise  ones  family. 

Judge  Ishii  practiced  as  an  attorney  at  law  in  private  practice  from  1979  to  1988. 
He  worked  in  the  capacity  as  a  Deputy  Public  Defender  in  Fresno  Country  from 
1975  to  1979  and  as  a  Deputy  City  Attorney  for  the  City  of  Sacramento  from  1973 
to  1975. 

Judge  Ishii  has  served  as  a  judge  since  1983  and  he  is  assigned  to  the  Mvmicipal 
Court  for  the  Selma  Division  of  the  Central  Valley  Municipal  Court  in  Fresno  Coun- 
ty. He  currently  serves  as  the  Assistant  Presiding  Judge  of  that  court.  He  also 
serves  on  the  Executive  Committee  of  the  Fresno  County  Courts  which  includes  the 
coordinated  courts  of  the  Fresno  County  Superior  Court,  the  Fresno-Clovis  Munici- 
pal Court,  and  the  Central  Valley  Municipal  Court. 

Along  with  his  duties  as  a  judge,  Judge  Ishii  has  served  as  a  member  of  the  Com- 
mission on  the  Future  of  the  California  Courts  and  currently  is  a  law  instructor  at 
the  Central  California  College  School  of  Law  in  Fresno.  He  is  a  member  of  the  Judi- 
cial Planning  Committee  for  Small  Claims  Benchbook  and  the  Judicial  Planning 
Committee  for  California  Judges  Benchguides  sponsored  by  the  California  Center 
for  Judicial  Education  and  Research. 

Even  with  all  these  activities.  Judge  Ishii  finds  time  to  devote  to  many  civic  orga- 
nizations such  as  our  local  public  television  network,  the  Japanese  American  Citi- 
zens League,  the  Selma  Chamber  of  Commerce,  the  Selma  Rotary  Club  and  many 
others  too  numerous  to  mention. 

Judge  Ishii  has  earned  the  deep  respect  from  law  enforcement.  He  works  very 
closely  with  our  Fresno  County  Narcotic  Enforcement  Team  by  making  certain  that 
all  our  search  warrants  are  accurate  in  all  respects.  He  avails  himself  to  sign  war- 
rants no  matter  what  time  of  day  or  night  he  is  called.  He  has  also  assisted  the 
Sheriffs  Department  in  other  areas  that  have  helped  professionalize  our  organiza- 
tion. 

In  conclusion,  I  know  that  our  President  wants  to  nominate  the  best  qualified 
judges  for  this  important  position  and  Anthony  Ishii  is  a  judge  who  fits  this  high 
standard.  He  is  a  man  of  high  moral  character,  filled  with  strong  family  values  and 
committed  to  serving  his  community.  I  have  no  reservations  in  recommending  him 


492 

for  this  important  position  of  District  Court  Judge  for  the  Eastern  District  of  Cali- 
fornia in  Fresno. 
Sincerely, 

Steve  Magarian, 

Shenff. 


Fresno  Deputy  Sheriffs  Association, 

January  9,  1996. 
Senator  Barbara  Boxer, 
San  Francisco,  CA. 

Dear  Senator  Boxer:  In  keeping  with  our  organization's  pursuit  of  quality  law 
enforcement  in  our  community,  the  Fresno  Deputy  Sheriffs  Association  would  like 
to  offer  its  full  support  for  the  recommendation,  nomination  and  confirmation  of 
Judge  Anthony  Wayne  Ishii  to  the  position  of  United  States  District  Court  Judge 
for  the  Eastern  District  in  Fresno,  California. 

Judge  Ishii  has  served  as  a  Judge  in  Fresno  County  since  1983  where  he  is  cvir- 
rently  a  Central  Valley  Municipal  Court  Judge  for  the  Selma  Division.  I  was  a  Bail- 
iff in  his  courtroom  for  four  years,  so  I  know  from  first  hand  experience  that  he  is 
well-respected  by  his  colleagues,  has  a  strong  commitment  to  quality  law  enforce- 
ment, and  is  equitable  in  the  decisions  he  renders.  His  desire  to  help  keep  ovu-  com- 
munity a  great  place  to  live  and  raise  our  families  parallels  our  own. 

We  believe  that  Judge  Anthony  Ishii  would  be  a  valued  asset  as  Judge  in  the  U.S. 
District  Court,  Eastern  District.  We  urge  you  to  give  him  every  consideration  when 
selecting  a  Judge  for  this  position. 
Sincerely, 

Victor  Wisemer, 

President. 


Fresno  Police  Officers  Association, 

Fresno,  CA,  January  16,  1996. 
Senator  Barbara  Boxer, 
San  Francisco,  CA. 

Dear  Senator  Boxer:  It  has  come  to  my  attention  that  the  Honorable  Judge 
Robert  E.  Coyle  is  retiring  from  his  federal  judgeship  in  the  near  future.  I  would 
like  you  to  consider  Judge  Anthony  W.  Ishii  for  this  impending  vacancy.  Judge  Ishii 
is  currently  presiding  in  the  Selma  Division  of  the  Central  Valley  Municipal  Coiul. 
During  his  twelve  years  on  the  bench.  Judge  Ishii  has  earned  an  outstanding  rep- 
utation among  local  law  enforcement.  Judge  Ishii's  professional  demeanor  is  well 
known  throughout  central  California,  not  only  from  his  conduct  in  the  court  room, 
but  through  his  many  civil,  social,  and  business  activities. 

The  700  members  of  the  Fresno  Police  Officers  Association  are  confident  Tony 
Ishii  will  serve  his  community  in  an  effective  and  distinguished  manner  as  a  federal 
court  judge. 

Sincerely, 

Larry  Bertao, 

President. 


Livingston  Police  Department, 
Livingston,  CA,  January  24,  1996. 
Senator  Barbara  Boxer, 
San  Francisco,  CA. 

Dear  Senator  Boxer:  I  would  like  to  take  this  time  to  announce  my  support  of 
a  candidate  for  the  upcoming  position  of  U.S.  District  Court  Judge  for  the  Eastern 
District  in  Fresno. 

Municipal  Court  Judge  Tony  Iskii,  of  Selma  more  than  meets  the  standards  re- 
quired for  a  federal  judgeship.  He  is  highly  respected  by  both  the  citizens  of  the 
community  and  law  enforcement. 
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His  involvement  with  community  projects  throughout  the  area,  makes  him  famil- 
iar with  not  only  the  local  area,  but  the  rural  agricultural  districts  which  makes 
up  the  entire  valley. 
Sincerely, 

William  Eldridge, 

Chief  of  Police. 


Merced  County  Sheriff's  Employee  Association, 

Merced,  CA,  January  25,  1996. 

Barbara  Boxer, 

Senate, 

San  Francisco,  CA. 

Madam:  The  Merced  County  Sheriff  Employees  Association  is  pleased  to  endorse 
Judge  Anthony  W.  Ishii  to  the  position  of  United  States  District  Court,  Eastern  Dis- 
trict in  Fresno,  California.  Judge  Ishii's  background  in  both  criminal  and  business 
law,  plus  his  years  as  a  Judge  for  the  County  of  Fresno,  makes  him  a  well-qualified 
individual  for  this  appwintment. 

We  beUeve  that  Judge  Ishii  has  earned  the  respect  of  his  colleagues,  has  a  strong 
commitment  to  law  enforcement,  and  has  the  background  and  knowledge  that 
makes  him  an  invaluable  asset  to  the  Federal  Judiciary  System.  The  members  of 
the  Merced  Coimty  Sheriff  Employees  Association  urge  you  to  join  us  in  supporting 
Judge  Ishii  to  the  U.S.  District  Court. 
Sincerely, 

William  L.  Dacus, 

Executive  Board  Member. 
Brian  A.  Miller, 
President  / Executive  Board  Member. 


Fresno  Chamber  of  Commerce, 

Fresno,  CA  February  6,  1996. 

Senator  Barbara  Boxer, 
San  Francisco,  CA. 

Dear  Senator  Boxer:  This  letter  is  on  behalf  of  Tony  Ishii,  who  is  seeking  ap- 
pointment to  the  position  of  U.S.  District  Court  Judge  for  the  Eastern  District  in 
Fresno  County. 

Mr.  Ishii  has  served  as  a  judge  since  1983,  is  a  prominent  resident  of  the  county 
and  comes  from  a  farming  family.  He  is  active  in  the  community,  well  respected  by 
law  enforcement,  the  judiciary  and  by  the  legal  and  business  communities. 

Based  on  my  experience,  Tony  is  knowledge,  ethical  and  fair.  Tony  has  run  his 
own  private  practice  and  has  worked  for  the  Deputy  Public  Defender  of  Fresno 
County  and  was  Deputy  City  Attorney  for  the  City  of  Sacramento.  His  professional 
activities  include  a  variety  of  associations  throughout  the  legal  community. 

Tony  has  given  back  to  his  profession  by  instruction  in  the  classroom  as  well  as 
through  workshops.  His  involvement  in  civic  activities  run  the  spectrum  from  busi- 
ness, education,  agriculture  and  the  arts. 

I  can't  imagine  a  better  representative  than  Tony  Ishii  for  the  position  of  U.S. 
District  Court  Judge  for  Eastern  Fresno  County. 
Respectfully, 

Doug  Davidian, 

President. 


The  County  of  Fresno, 
Fresno,  CA,  March  7,  1996. 

The  President, 
The  White  House, 
Washington.  DC. 

Dear  Mr.  President:  The  Fresno  County  Board  of  Supervisors  unanimously  en- 
dorses Senator  Barbara  Boxer's  recommendation  of  Fresno  County  Municipal  Court 
Judge  Anthony  Ishii  to  fill  an  upcoming  vacancy  on  the  United  States  District  Court 
for  the  Eastern  District  in  California. 

On  his  initial  appointment  to  the  Fresno  County  Municipal  Court  bench.  Judge 
Ishii  received  unanimously  approval  by  the  Fresno  County  Board  of  Supervisors.  He 
is  recognized  for  his  exemplary  judicial  tenure  and  has  universal  community  sup- 
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port.  Judge  Ishii  has  deep  roots  within  our  community  and  he  represent  the  best 
of  the  best.  His  professionaHsm,  character  and  commitment  are  truly  above  re- 
proach. 

Mr.  President,  you  have  shown  your  resolve  to  nominate  exceptionally  qualified 
community  leaders  with  a  proven  record  of  community  service.  Judge  Ishii  certainly 
fulfills  that  resolution. 

If  the  Fresno  County  Board  of  Supervisors  can  be  of  any  assistance  in  seciiring 
Judge  Ishii's  confirmation,  please  do  not  hesitate  to  contact  my  office. 
Respectfully, 

Deran  Koligian. 

Enclosure. 

BEFORE  THE  BOARD  OF  SUPERVISORS;  COUNTY  OF  FRESNO,  STATE  OF  CALIFORNIA,  IN 
THE  MATTER  OF  JUDGE  ANTHONY  ISHII — RESOLUTION  SUPPORTING 

Whereas,  Fresno  County  Municipal  Court  Judge  Anthony  Ishii  has  been  rec- 
ommended by  United  States  Senator  Barbara  Boxer  to  fill  an  upcoming  vacancy  on 
the  United  States  District  Court  for  the  Eastern  District  in  California;  and 

Whereas,  Judge  Ishii  has  represented  Fresno  County  with  distinction  during  his 
judicial  tenure  and  has  demonstrated  a  true  dedication  to  his  profession  and  com- 
munity that  is  exhibited  through  his  deep  commitment  to  fairness  and  equality  to 
the  people  he  serves;  and 

Whereas,  United  States  Senator  Barbara  Boxer  is  commended  on  her  exemplary 
selection  of  Judge  Ishii  for  recommendation;  and 

Whereas,  the  Fresno  County  Board  of  Supervisors  respectfiiUy  requests  President 
Clinton's  consideration  and  nomination  of  Judge  Ishii  for  the  position  of  United 
States  District  Court  Judge  for  the  Eastern  District  in  Fresno,  California.  Now, 
therefore,  be  it  Resolved,  That  the  Fresno  Coiuity  Board  of  Supervisors  enthusiasti- 
cally supports  the  recommendation  of  Judge  Anthony  Ishii  and  offers  its  unequivo- 
cal endorsement  of  his  selection  and  confirmation  by  the  United  States  Senate. 

The  foregoing  was  passed  and  adopted  by  the  following  vote  of  the  Board  of  Su- 
pervisors of  the  County  of  Fresno  this  27th  day  of  February,  1996,  to-wit: 

Ayes:  Supervisors  Levy,  Perch,  Oken,  Vagim,  Koligian. 

Noes:  None. 

Absent:  None. 

Senator  Boxer.  In  conclusion,  I  am  proud  to  introduce  you,  Mr. 
Chairman  and  the  members  of  the  committee,  to  Judge  Ishii,  and 
I  look  forward  to  working  with  you  for  his  speedy  confirmation. 

Thank  you  so  much. 

The  Chairman.  Thank  you.  Senator  Boxer. 

Judge  Ishii,  that  is  high  praise,  indeed,  and  we  are  very  honored 
to  have  both  of  your  California  Senators  with  us  here  today.  So, 
that  stands  you  in  very  good  stead. 

Congressman  Radanovich,  we  are  delighted  to  welcome  you  to 
this  side  of  the  Hill  and  look  forward  to  hearing  what  you  have  to 
say. 

STATEMENT  OF  HON.  GEORGE  P.  RADANOVICH,  A  U.S.  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFOR- 
NIA 

Mr.  Radanovich.  Thank  you  very  much,  and  I  am  honored  to  be 
here  with  my  two  Senators  from  California,  as  well,  and  also  to  be 
here  with  Mr.  Ishii.  It  is  an  honor  to  come  and  sing  his  praises  for 
his  nomination.  Please,  be  assured  that  there  is  support  for  this 
judgeship  on  both  sides  of  the  aisle  from  both  communities  in  Fres- 
no. 

I  have  a  brief  statement,  if  I  can  read  that. 

The  Chairman.  That  would  be  fine. 

Mr.  Radanovich.  Thank  you  very  much  for  providing  me  with 
the  opportunity  to  submit  testimony  before  your  committee  today 
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in  support  of  the  confirmation  of  Anthony  Wayne  Ishii  for  U.S.  dis- 
trict judge  in  the  Eastern  District  of  CaHfomia. 

It  is  vital  to  the  Eastern  District  that  Judge  Ishii  be  appointed 
to  oversee  this  jurisdiction.  Judge  Ishii  has  proven  his  sincere  com- 
mitment to  the  pubhc  as  the  presiding  judge  of  the  Central  Valley 
Municipal  Court.  The  tremendous  amount  of  integrity  he  contrib- 
utes to  his  profession  has  earned  him  the  respect  of  the  judicial 
community  and  members  of  the  bar.  You  can  be  assured  of  his  abil- 
ity to  effectively  fulfill  the  duties  required  of  a  U.S.  district  judge. 

Mr.  Chairman,  Judge  Ishii  has  unquestionably  established  him- 
self as  a  remarkable  figure  in  the  Central  Valley  of  California.  He 
would  serve  as  an  honest,  fair  member  of  the  Federal  bench,  and 
I  urge  you  to  approve  his  nomination  and  report  it  for  the  advice 
and  consent  of  the  Senate. 

Thank  you  very  much. 

The  Chairman.  Thank  you.  Congressman  Radanovich.  We  appre- 
ciate having  you  here. 

Thank  you.  Senator  Boxer,  for  being  here. 

Senator  Boxer.  May  I  stay  to  hear  my  colleague? 

The  Chairman.  You  sure  can,  and  we  will  turn  to  Senator  Fein- 
stein  at  this  time. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Well,  thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  echo  the  comments  made  by  my  colleague.  Senator 
Boxer.  I  think  Judge  Ishii  will  make  a  strong  and  positive  Federal 
judge.  Everything  that  I  know  about  him  shows  that  he  has  the 
judgment,  the  knowledge,  the  temperament  to  be  a  good  judge.  He 
has  3  years  of  experience  on  the  municipal  court,  and  prior  to  that, 

II  years  of  experience  as  a  justice  court  judge,  appointed  by  the 
board  of  supervisors  of  the  county  of  Fresno. 

Interestingly  enough,  he  also  has  a  license  in  pharmacology  and 
is  licensed  to  practice  in  the  State  of  Cahfomia,  which  will  give 
him  some  knowledge  of  some  of  the  complicated  formulas  that  go 
into  some  of  the  drugs  that  often  find  their  way  into  Federal  court 
in  the  future. 

As  you  can  see,  he  is  married.  He  has  a  distinguished  family.  His 
wife  operates  a  farm  in  the  Central  Valley  area,  and  I  look  forward 
to  having  him  before  us  today,  and  welcome  his  family  to  Washing- 
ton. 

The  Chairman.  Thank  you.  Senator  Feinstein. 

Mr.  Sundram,  as  you  know,  this  is  your  second  appearance  be- 
fore the  committee.  That  may  seem  odd  to  you,  but  since  this  is  a 
new  Congress,  we  have  a  number  of  new  Senators,  new  members, 
on  the  committee,  some  of  whom  may  have  wanted  the  opportunity 
to  ask  you  some  questions.  And  there  has  also  been  a  fair  amount 
of  correspondence  between  yourself  and  the  members  of  the  com- 
mittee since  your  last  hearing. 

Accordingly,  I  think  perhaps  the  best  way  to  proceed  is  to  have 
Senators  question  Messrs.  Droney,  Kennedy  and  Ishii,  and  Judge 
Sweeney  Hayden,  and  then  we  will  proceed  with  questions  to  you. 
I  hate  to  put  you  on  the  end,  but  I  think  that  is  where  we  will  need 
to  do  that. 
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We  will  go  in  this  order.  We  will  start  with  Christopher  Droney, 
of  Connecticut,  to  be  U.S.  district  judge  for  the  District  of  Connecti- 
cut. 

Mr.  Droney,  if  you  will  raise  your  right  hand,  do  you  solemnly 
swear  to  tell  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
so  help  you  God? 

Mr.  Droney.  I  do. 

The  Chairman.  Well,  welcome  to  the  committee.  We  are  happy 
to  have  you  here.  We  would  like  you  to  introduce  the  members  of 
your  family,  and  if  you  have  any  statement,  we  would  be  happy  to 
have  it  now. 

TESTIMONY  OF  CHRISTOPHER  F.  DRONEY,  OF  CONNECTICUT, 
TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  CON- 
NECTICUT 

Mr.  Droney.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to  be  with 
you  here  today.  I  have  no  opening  statement,  but  I  would  like  to 
take  the  opportunity  to  introduce 

The  Chairman.  Excuse  me  just  a  second.  Why  don't  we  bring  you 
all  up  so  that  we  can  have  you  all  here  and  it  will  save  us  time? 
Yes,  let  us  just  have  you  all  up  here. 

Judge  Ishii,  again,  I  apologize.  I  came  in  and  I  didn't  see  you 
there  or  I  would  have  certainly  shaken  hands  with  you.  So  forgive 
me  for  that. 

Mr.  Droney.  With  me,  Mr.  Chairman,  are  my  wife,  Elizabeth, 
and  my  daughters,  Sarah,  who  is  10;  Emily,  who  is  9;  and  Kath- 
erine,  who  is  5. 

The  Chairman.  What  a  beautiful  family.  Any  of  your  friends 
here,  as  well?  You  are  free  to  introduce  your  friends,  if  you  want 
to,  and  so  forth. 

Mr.  Droney.  That  is  it,  Mr.  Chairman. 

The  Chairman.  Do  you  have  any  statement  you  care  to  make? 

Mr.  Droney.  I  do  not,  Mr.  Chairman. 

QUESTIONING  BY  CHAIRMAN  HATCH 

The  Chairman.  OK,  let  me  go  ahead  with  some  questions,  then. 
In  the  absence  of  controlling  precedent,  how  would  you  characterize 
your  approach  to  interpreting  the  Constitution? 

Mr.  Droney.  Well,  Mr.  Chairman,  I  think  I  would  follow  tradi- 
tional methods  of  legislative  interpretation.  I  would  look  first  to  the 
plain  language  of  the  Constitution,  as  I  would  to  any  statute  that 
I  would  interpret.  In  the  absence  of  complete  clarity,  by  just  look- 
ing at  the  text.  I  would  look  at  the  legislative  history  if  there  is 
an  ambiguity  that  has  to  be  cleared  up,  and  I  would  also  follow  the 
principle  of  stare  decisis  and  look  at  prior  precedent. 

The  Chairman.  I  think  it  would  be  easier  and  probably  more  con- 
venient and  more  timesaving  if  we — why  don't  we  swear  the  rest 
of  you  in  and  then  we  can  just  ask  these  questions  across  the 
board?  How  is  that?  Why  don't  you  stand  up? 

Do  you  solemnly  swear  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  God? 

Judge  Kennedy.  I  do. 

Judge  Ishii.  I  do. 

Judge  Hayden.  I  do. 
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Mr.  SUNDRAM.  I  do. 

The  Chairman.  Thank  you.  Well,  then,  if  I  could  just  start  with 
you.  Judge  Kennedy,  and  just  go  across,  how  about  that  question? 
Basically,  in  the  absence  of  controlling  precedent,  how  would  you 
characterize  your  approach  to  upholding  the  Constitution? 

TESTIMONY  OF  HENRY  HAROLD  KENNEDY,  JR.,  OF  THE  DIS- 
TRICT OF  COLUMBIA,  TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE 
DISTRICT  OF  COLUMBIA 

Judge  Kennedy.  Chairman  Hatch,  the  principles  that  I  would 
look  to  are  the  principles  that  dictate  that  I  decide  how  the  Su- 
preme Court  has  gone  about  approaching  similar  questions.  I  cer- 
tainly appreciate  the  importance  of  following  the  dictates  of  the  Su- 
preme Court,  the  law  of  the  land. 

In  the  absence  of  Supreme  Court  precedent,  of  course,  as  Mr. 
Droney  indicates,  one  looks  at  the  text  of  the  Constitution,  and  if 
there  is  a  plain  meaning  that  can  be  derived  from  the  language 
used,  then,  of  course,  that  is  to  be  applied. 

The  Chairman.  I  have  been  so  interested  in  worrying  about 
votes,  and  so  forth,  but  I  haven't  allowed  you  to  introduce  your 
family  and  friends.  So  would  you  please  do  that  at  this  time? 

Judge  Kennedy.  Thank  you  very  much.  Chairman  Hatch.  First, 
I  would  like  to  introduce  my  wife,  Altomease  Kennedy,  and  our  two 
daughters,  Morgan  and  Alexandra.  Please  stand. 

[The  aforementioned  persons  stood.] 

Judge  Kennedy.  I  also  have  a  sister,  Angela  Kennedy,  who  is 
here.  She  is  a  lawyer.  My  secretary  of  more  than  17  years,  Ms. 
Faye  Lyles,  is  here. 

The  Chairman.  We  are  pleased  to  have  you  with  us. 

Judge  Kennedy.  And  my  mother  and  father  are  here,  Henry  H. 
Kennedy,  Sr.,  and  Rachel  Kennedy. 

The  Chairman.  Well,  we  are  happy  to  welcome  you  and  it  is  good 
to  have  you  here.  Thank  you. 

How  about  you.  Judge  Ishii?  Would  you  introduce  your  family, 
please? 

TESTIMONY  OF  ANTHONY  W.  ISHII,  OF  CALIFORNIA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  CALIFOR- 
NIA 

Judge  Ishii.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  intro- 
duce my  wife,  Jeanette,  and  my  son,  Michael,  who  are  here  today. 
We  are  very  pleased  to  be  here. 

The  Chairman.  Happy  to  have  you  here. 

Judge  Hayden. 

TESTIMONY  OF  KATHARINE  SWEENEY  HAYDEN,  OF  NEW  JER- 
SEY, TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF 
NEW  JERSEY 

Judge  Hayden.  Thank  you.  Senator,  Mr.  Chairman.  My  son,  Joe 

Hayden 

Mr.  Hayden.  Son?  [Laughter.] 

The  Chairman.  All  of  us  husbands  understand  that,  don't  we? 

Judge  Hayden.  Dangerously  Freudian.  [Laughter.] 
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My  husband,  Joseph  Hayden,  is  here,  and  his  daughter,  my  step- 
daughter, Kathryn  Hayden.  My  brother  and  sister  are  here,  too;  my 
sister,  Pamela  Cox;  my  brother,  Peter  Jackson,  and  his  children, 
Dorothy  and  David.  I  think  we  have  everybody  covered. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

Mr.  Sundram,  why  don't  we  have  you  introduce  your  family  as 
well? 

TESTIMOlNfY  OF  CLARENCE  J.  SUNDRAM,  OF  NEW  YORK,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
NEW  YORK 

Mr.  Sundram.  I  would  like  to  introduce  my  wife,  Theresa 
Rodrigues,  and  my  youngest  son,  Jeffrey,  and  my  brother,  Larry 
Sundram,  who  is  here  with  me  from  Pennsylvania. 

The  Chairman.  Good  to  have  you  here.  Now,  we  are  going  to  re- 
serve our  questions  to  the  end  on  you,  but  we  will  ask  our  ques- 
tions basically  to  these  four. 

Judge  Ishii,  on  that  same  question  that  I  asked  about  in  the  ab- 
sence of  controlling  precedent,  how  are  you  going  to  characterize 
your  approach  to  upholding  the  Constitution? 

Judge  ISHII.  On  strictly  a  constitutional  issue,  question,  as  op- 
posed to  the  statute? 

The  Chairman.  Yes,  right — well,  statutes,  too,  because  they  may 
involve  constitutional  issues. 

Judge  ISHII.  Statutes  are  a  little  different.  I  think  with  a  con- 
stitutional provision,  I  would  take  a  very  conservative  approach  be- 
cause most  of  the  constitutional  issues  would  be  resolved  by  the 
U.S.  Supreme  Court.  I  think  my  function  as  a  trial  court  judge,  if 
there  were  no  precedent  at  all  to  guide  me,  is  that  I  would  allow 
the  parties  to  make  as  complete  a  record  as  possible  for  appeal  and 
I  would  rule  basically,  as  is  indicated,  first  of  all,  on  the  plain  lan- 
guage of  the  Constitution;  second,  if  there  are  any  comparable 
precedents  that  might  be  referred  to  by  analogy,  and  rule  accord- 
ingly. 

As  far  as  a  statute  is  concerned,  again,  the  same  thing.  I  would 
look  to  the  plain  language  of  the  statute.  With  a  statute,  I  think 
it  is  a  little  easier  to  look  for  legislative  intent  through  either  the 
record  or  preamble  of  the  statute,  either  statement  of  purpose  or 
intent.  But  with  either  one,  I  would  think  there  is  a  great  limit  on 
a  trial  court  judge  to  attempt  to  divine  without  very  clear  evidence 
what  the  intent  of  the  legislature  is;  in  other  words,  not  to  try  to 
fill  the  void  in  either  the  Constitution  or  legislation. 

The  Chairman.  Judge  Sweeney  Hayden. 

Judge  Hayden.  I,  at  the  risk  of  belaboring  the  obvious,  would 
agree  with  everything  that  was  said  before  because  I  do.  And  I  be- 
lieve that  the  plain  language  of  the  Constitution  obviously  would 
be  looked  to.  It  is  an  exercise  in  decisional — decisionmaking  that  a 
judge  takes  seriously.  I  would  look  to  decisional  law  that  was  grap- 
pling with  that  area  of  the  Constitution  in  some  way,  and  in  terms 
of  what  Judge  Ishii  said  about  statutory  interpretation,  I  would  fol- 
low the  same  route. 

The  Chairman.  Can  you  point  to  any  cases  of  specific  areas  of 
constitutional  law  where  strictly  as  a  matter  of  first  impression  you 
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think  the  Supreme  Court  improperly  departed  from  the  text  or  the 
history  of  the  Constitution?  I'll  give  you  a  good  hint  today,  the  Reli- 
gious Freedom  Restoration  Act  overrule.  I  am  just  kidding. 

Gro  ahead.  Can  you  think  of  any  where  you  think  the  Supreme 
Court  improperly  departed  from  the  text  or  history  of  the  Constitu- 
tion? 

Judge  Kennedy.  Well,  Senator  Hatch,  I  must  say  that  I  don't 
normally  read  Supreme  Court  decisions  with  that  type  of  eye  to  de- 
termine whether  the  Supreme  Court  decided  wrongly.  I  read  the 
Supreme  Court  decisions  to  determine  what  the  precedent  and  the 
holding  is  of  the  decision,  and  so  I,  for  one,  will  hesitate  to  voice 
a  view  to  that  question. 

The  Chairman.  Judge  Ishii. 

Judge  Ishii.  The  only  concern  I  would  have,  Mr.  Chairman,  is  the 
wartime  cases  involving  the  Japanese  American  community,  the 
Harabayashi  case  and  the  Korematsu  case,  but  those — the  constitu- 
tional issues  were  well  framed  by  the  Court.  It  is  just  how  they 
made  the  determination.  So  I  would  not  say  that  that  falls  within 
the  category  of  an  area  where  I  would  say  they  misinterpreted  the 
Constitution.  I  just  think  it  was — I  disagree  with  the  decision,  per- 
sonally. 

The  Chairman.  Well,  I  agree  with  you.  I  think  they  misinter- 
preted it  myself. 

Go  ahead. 

Mr.  Droney.  Mr.  Chairman,  I  can't  think  of  any  offhand.  I  know 
in  the  past  that  you  have  been  interested  in  the  Lochner  line  of  de- 
cisions from  the  1930's  and  have  raised  that,  and  I  would  agree 

The  Chairman.  That  was  where  conservative  activists  literally 
were  out  of  line,  as  far  as  I  was  concerned. 

Mr.  Droney.  Right. 

The  Chairman.  Don't  forget  Dred  Scott. 

Yes? 

Judge  Hayden.  I  am  drawing  on  my  own  experience  as  a  judge, 
Mr.  Chairman,  when  I  say  that  I  agree  with  Judge  Kennedy.  One 
goes  to  precedent  with  an  eye  that  is  searching  as  opposed  to  criti- 
cal, and  therefore  none  come  to  mind  either  in  my  experience  sit- 
ting on  the  bench  or  at  this  time. 

The  Chairman.  Now,  this  is  a  tougher  question  and  one  that 
really  is  very  pertinent  to  today,  and  it  is  pertinent  to  district  court 
judges  as  well,  and  it  has  to  do  with  affirmative  action.  Please  set 
forth  in  detail  your  views  on,  where  there  is  no  evidence  of  past 
acts  of  employment  discrimination  directed  at  either  identifiable  in- 
dividuals or  particular  minority  groups,  no  evidence  that  members 
of  a  particular  minority  group  are  underrepresented  in  an  employ- 
er's work  force — what  the  Supreme  Court  has  referred  to  as  a 
manifest  imbalance  in  traditionally  segregated  job  categories — 
whether  an  employer  may,  under  the  equal  protection  clause  of  the 
fourteenth  amendment  and/or  title  VII  of  the  1964  Civil  Rights  Act, 
use  race,  national  origin  or  gender  as  a  basis  for  employment  deci- 
sions. 

Shall  we  start  with  you? 

Judge  Hayden.  May  I  ask  you  to  repeat  the  question?  I  am  sorry. 
It  was  a  long  one. 
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The  Chairman.  That  is  OK.  It  was  a  long  question  and  it  is  a 
detailed  question.  Where  there  is  no  evidence  of  past  acts  of  em- 
ployment discrimination  directed  at  either  identifiable  individuals 
or  particular  groups,  and  no  evidence  that  members  of  the  particu- 
lar minority  group  are  underrepresented  in  an  employer's  work 
force — like  I  say,  the  Supreme  Court  has  called  that  a  manifest  im- 
balance in  traditionally  segregated  job  categories — whether  that 
employer  may,  under  the  equal  protection  clause  of  the  fourteenth 
amendment  and/or  title  VII  of  the  1964  Civil  Rights  Act,  use  race, 
national  origin  or  gender  as  a  basis  for  employment  decisions. 

Judge  Hayden.  I  think  that  that  fact  scenario  would  set  you 
squarely  within  having  to  apply  the  strict  scrutiny  test  under 
Adarand,  and  therefore  I  would  say  the  answer  is  no  if  we  look  at 
the  strict  scrutiny  standard  that  has  been  set  forth  and  that  we  are 
following. 

The  Chairman.  All  right. 

Mr.  Droney.  Mr.  Chairman,  I  would  follow  the  Adarand  deci- 
sion, as  well  as  any  other  controlling  precedent  from  the  second  cir- 
cuit. Of  course,  every  case  has  to  be  decided  on  the  facts  that  are 
presented,  but  I  would  follow  the  law. 

The  Chairman.  Right.  Judge  Ishii. 

Judge  Ishii.  Your  h3TDothetical  is  a  private  employer? 

The  Chairman.  Right. 

Judge  Ishii.  I  am  not  sure  if  a  private  employer  falls  within  the 
parameters  of  Adarand.  Adarand  deals  with  governmental  inter- 
ests. 

The  Chairman.  But  it  still  is  a  private  employer. 

Judge  Ishii.  Yes,  they  are  an  employer,  but  I  am  not  sure  if,  by 
voluntarily — in  other  words,  if  it  is  a  business  decision  to  be  made 
that,  for  whatever  reason,  the  employer  wishes  to  do  so,  I  am  not 
sure  if  they  are  restricted.  I  understand  Adarand. 

The  Chairman.  Yes. 

Judge  Ishii.  I  mean,  I  certainly  understand  the  holding  in 
Adarand  with  respect  to  the  requirement  that  in  order  for  there  to 
be  racial  references  made  or  preferences,  if  you  will,  that  there  has 
to  be  a  compelling  government  interest,  and  that  the  remedy,  if 
there  is  a  necessary  remedy,  be  narrowly  tailored  to  meet  that  in- 
terest, and  that  the  courts  are  required  under  that  to  apply  the 
strict  scrutiny  test,  which  is  the  highest  involvement  of  the  court 
in  terms  of  whether  or  not  the  employer  falls  outside  the  param- 
eters of  the  Constitution. 

The  Chairman.  OK.  Judge  Kennedy. 

Judge  Kennedy.  Well,  I  also  recognize  that  Adarand  v.  Pena  is 
the  law  of  the  land.  But  as  Judge  Ishii  indicated,  I  believe  that 
Adarand  and  Croson  did  refer  to  governmental  actions.  Federal  in 
the  case  of  Adarand  and  State  with  respect  to  Croson,  and  as  well 
as  local  government  action.  And  it  is  clear  that  government  action 
that  uses  immutable  characteristics  as  classifications  must  meet  a 
very  high  standard,  the  highest  constitutional  standard,  strict  scru- 
tiny, and  that  any  such  classification  must  serve  a  compelling  State 
interest  to  withstand  that  scrutiny  and  must  be  narrowly  tailored. 

But  your  hypothetical  did  posit  a  situation,  I  think,  where  there 
is  a  private  employer  involved,  and  so  that  would  require  me  to 
search  the  law  and  to  decide  the  question. 
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The  Chairman.  OK.  Now,  I  would  like  you  each  to  state  in  detail 
your  best  independent  legal  judgment,  irrespective  of  Supreme 
Court  precedent,  on  the  constitutionality  of  capital  punishment. 
These  are  questions  that  some  of  you  may  or  may  not  have  been 
faced  with  before,  but  they  are  nevertheless  important  questions  to 
members  of  this  committee. 

So  let  us  start  with  you.  Judge  Kennedy. 

Judge  Kennedy.  Irrespective  of  Supreme  Court  precedent? 

The  Chairman.  Irrespective  of  Supreme  Court  precedent,  give  us 
your  opinion  on  the  constitutionality  of  capital  punishment. 

Judge  Kennedy.  In  my  view,  Senator,  the  death  penalty  is  con- 
stitutional, irrespective  of  Supreme  Court  precedent.  I  believe  it  is 
the  case  that  within  the  text  of  the  Constitution  there  is  reference 
to  capital  crimes,  and  therefore  the  Drafters  understood  when 
there  was  a  prohibition  against  implementing  punishment  that 
that  was  a  permissible  punishment. 

The  Chairman.  Judge  Ishii. 

Judge  Ishii.  Well,  I  am  just  grateful  that  your  hypothetical  is  not 
true.  I  would  hate  to  revisit  the  whole  gamut  of  issues  that  you 
raise,  not  just  the  eighth  amendment  of  cruel  and  unusual  punish- 
ment, but  all  of  the  parameters  as  far  as  whether  or  not  due  proc- 
ess, equal  protection,  et  cetera — and,  fortiuiately,  a  number  of 
those  issues  have  been  resolved  and  I  am  certainly  not  in  a  position 
to  attempt  to  revisit  those.  I  think  the  bottom-line  question  is 
whether  or  not  I  believe  the  eighth  amendment  includes  capital 
punishment,  and  I  do  not. 

The  Chairman.  OK 

Mr.  Droney.  I  believe,  Mr.  Chairman,  that  the  Supreme  Court 
has  settled  the  issue  that  the  death  penalty  is  constitutional,  and 
I  would  follow  that  precedent  and  there  is  nothing  in  my  own  per- 
sonal views  that  would  cause  me  not  to  follow  what  the  Supreme 
Court  has  established. 

Senator  TORRICELLI.  Mr.  Chairman,  would  you  take  a  slight  vari- 
ance on  your  question? 

The  Chairman.  Yes.  Let  me  ask  it  another  way.  Sure.  Do  you 
have  any  legal  or  moral  beliefs  which  would  inhibit  or  prevent  you 
from  imposing  or  upholding  a  death  sentence  in  any  criminal  case 
that  might  come  before  you  as  a  Federal  judge? 

Judge  Hayden.  My  question. 

The  Chairman.  Shall  we  go  to  you?  Yes? 

Judge  Hayden.  I  thought  that  that  was  pretty  much  where  you 
wanted  us  to  address  it  because  that  was  the  practical  application 
of  the  prior  question. 

The  Chairman.  Sure. 

Judge  Hayden.  And  I  would  just  share  with  you,  Mr.  Chairman 
and  Senators  Feinstein  and  Torricelli,  an  experience  that  I  had  last 
Friday  evening  when  the  press  and  the  media  were  allowed  in  to 
hear  the  jury's  verdict  in  the  death  penalty  phase  of  the  case  of 
Jesse  Temendequas.  It  was  on  television  and  the  cameras  were  fo- 
cused on  the  trial  judge,  and  so  we  had  a  very  intimate  and  very 
dramatic  view  of  his  face  when  he  imposed  the  death  penalty,  a 
State  court  case. 

The  mechanism  is  if  the  jury  finds  whether  or  not  the  aggravat- 
ing factors  clearly  and  without  any  question,  beyond  a  reasonable 
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doubt,  outweigh  the  mitigating  factors,  and  they  did.  The  jury  did 
not  then  answer  that  the  death  penalty  is  imposed.  It  is  the  judge's 
role  at  that  point  to  impose  it,  and  to  the  honor  of  the  judiciary 
that  trial  judge  looked  the  defendant  in  the  eye  when  he  did  so. 
He  read  the  required  text  of  the  finding,  which  was  appropriate, 
but  he  paused  and  looked  up. 

And  I  thought  to  myself  that  that  was  a  dramatic  moment  when 
I  could  kind  of,  as  a  fellow  judge,  get  into  the  heart  and  soul  of 
someone  doing  what  I  think  is  one  of  the  highest  callings  of  a 
judge,  which  is  to  render  the  most  dramatic  verdict  out  loud  in  the 
presence  of  the  person  that  it  will  affect  in  the  most  emphatic  way 
we  know  as  human  beings,  and  do  so  directly  and  honorably  and 
courageously.  And  that  is  because  I  feel  that  that  judge — I  know 
him  and  I  admire  him — gave  a  scrupulously  fair  trial  to  both  sides 
and  could,  with  dignity,  render  the  appropriate  judgment,  not  his, 
but  what  the  law  requires. 

And  I  thought  to  myself,  that  almost  makes,  without  trivializing 
your  question,  but  the  issue  of  how  a  judge  feels  about  it  not  the 
issue  at  all,  but  can  you,  in  fact,  perform  that  high  function  in  a 
way  that  you  can  live  with  and  that  society  can  live  with.  And  he 
did,  and  I  just  share  that  with  you  because  I  would  hope  that  if 
I  had  that  opportunity,  I  could  do  so  with  the  same  honor  as  he 
did. 

The  Chairman.  But  you  would,  is  what  you  are  saying? 

Judge  Hayden.  Yes,  absolutely,  I  would. 

Senator  Feinstein.  Can  I  ask  a  question? 

The  Chairman.  Sure. 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  You  are  sa3dng,  then,  that  you  have  no  per- 
sonal scruples  or  feelings 

Judge  H^AYDEN.  None  at  all,  none  at  all. 

Senator  Feinstein  [continuing].  That  would  prevent  you  from 
carrying  out  a  death  penalty  judgment? 

Judge  Hayden.  No,  and  what  I  am  sa5dng  alongside  that  is  that, 
as  a  judge,  that  is  really  not  the  issue  that  I  think  a  judge  thinks 
of.  It  is  whether  can  you  give  the  trial  that  the  litigants  deserve, 
both  sides,  and  deal  with  the  results. 

The  Chairman.  Well,  basically  what  you  are  saying  is,  regardless 
of  your  moral  beliefs,  you  would  follow  the  law  and  impose  the  law? 

Judge  Hayden.  Absolutely. 

Senator  Torricelli.  Can  we  say,  Mr.  Chairman,  on  the  death 
just  for  one  moment? 

The  Chairman.  Sure,  sure. 

questioning  by  senator  torricelli 

Senator  TORRICELLI.  Would  any  of  your  answers  be  different  if 
this  Congress  were  to  change  the  death  penalty  in  regard  to  15-  or 
16-year-olds?  How  would  you  interpret  the  Constitution  then? 

Judge  Hayden.  It  wouldn't  be  my  job  to  interpret  the  Constitu- 
tion then.  It  would  be  my  job  to  impose  the  death  penalty. 

Senator  Torricelli.  It  would  unless  the  Court  comes  accordingly 
and  says  that  the  death  penalty  for  16-year-olds  is  unconstitu- 
tional. Then  it  is  very  much  your  responsibility. 
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Judge  Hayden.  I  see.  You  are  speaking  in- 


Senator  TORRICELLI.  What  is  your  sense  of  the  death  penalty  in 
those  circumstances? 

Judge  Hayden.  We  wave  up  juveniles.  I  have  sentenced  difficult 
cases  where  juveniles  are  concerned.  I  am  aware  that  there  is  a  full 
hearing  on  that  issue  when  the  juvenile  is  waved  up  in  order  to  be 
tried  as  an  adult.  And  I  really,  getting  back  to  what  you  said,  Sen- 
ator Torricelli,  would  feel  that  a  lot  of  those  issues  would  have  al- 
ready been  decided. 

Now,  of  course,  I  am  looking  at  the  State  court  law  and,  you 
know,  what  I  am  familiar  with.  You  are  sa3dng  now 

Senator  Torricelli.  There  are  those  in  this  Congress — and  I  am 
not  taking  a  position  myself  on  this  on  any  side — who  believe  the 
current  Federal  death  penalty,  as  indeed  there  is  a  movement  in 
our  own  State  to  change  the  death  penalty  to  impose  it  on  those 
who  would  be  15  or  16  years  old — if  that  were  to  happen  in  your 
court,  1  second  after  its  imposition  there  will  be  a  challenge  to  it 
on  its  constitutionality  on  "cruel  and  unusual."  That  is  the  thrust 
of  my  question.  Is  it  a  constitutional  penalty  for  a  16-year-old? 

Judge  Hayden.  You  have  probably  taken  away  my  ability  com- 
fortably to  answer  the  question  when  you  say  that  it  might  be  in 
front  of  me.  And  I  really  believe  that  at  this  point,  and  even  wres- 
tling with  this  in  the  middle  of  the  night,  it  is  inappropriate  to  take 
a  position  on  that  issue  based  upon  anything  that  I  have  to  do. 

Senator  Feinstein.  You  should  ask  it  of  the  men,  too. 

Senator  TORRICELLI.  I  ask  it  of  everybody. 

The  Chairman.  Go  ahead  and  each  of  you  answer. 

Mr.  Droney.  Well,  Senator,  hopefully,  the  U.S.  Supreme  Court 
will  have  provided  guidance  to  the  district  courts  on  that  issue,  and 
I  would  follow  their  decision,  as  I  would  with  other  Supreme  Court 
precedent. 

The  Chairman.  But  what  if  the  Court  hadn't  and  we  have  a  stat- 
ute that  says  that  the  death  penalty  may  be  imposed  under  certain 
circumstances  on  those  16  years  of  age  or  older?  I  think  that  is  the 
question. 

Mr.  Droney.  Well,  I  think  you  would  follow  the  traditional  no- 
tions of  statutory  and  constitutional  interpretation  and  try  to  figure 
out  what  the  Supreme  Court  would  have  done  if  it  were  faced  with 
that  issue  and  try  to  come  to  the  same  conclusion  that  the  Supreme 
Court  would  eventually  arrive  at. 

The  Chairman.  Judge  Ishii. 

Judge  Ishii.  Let  me  just  preface  my  remarks  by  the  same  com- 
ment that  this  is  an  issue  that  could  well  arise  in  front  of  us,  so 
we  can't  talk  about  specifics.  I  will  say  this.  Probably,  it  could — 
I  suppose  the  challenge  could  be  the  day  after  it  is  enacted.  Prob- 
ably, I  may  well  proceed.  There  is  no  standing  and  that  would  be 
after  a  16-year-old  is  convicted  and  sentenced. 

But  if  it  were  to  arise,  the  only  thing  I  can  tell  you  is  it  is  an 
interesting  constitutional  issue  with  respect  to  the  cruel  and  un- 
usual punishment  in  the  eighth  amendment.  However,  the  U.S.  Su- 
preme Court  has  dealt  with  analogous  issues  as  far  as  mental  ca- 
pacity, and  then  if  the  argument  is  a  16-year-old  doesn't  have  the 
maturity  of  an  18-year-old  or  whatever 

Senator  Torricelli.  That  would  be  one  of  the  arguments. 
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Judge  ISHII.  Yes.  You  could  look  to,  perhaps,  how  the  Supreme 
Court  has  dealt  with  the  issue  in  terms  of  mental  capacity,  either 
mental  illness  or  mental  defect  or  whatever,  and  at  least  get  some 
framework.  But,  again,  I  don't  want  to  prejudge  any  of  those  is- 
sues, but  I  think,  just  thinking  about  it  off  the  top  of  my  head,  that 
those  are  some  of  the  areas.  And  that  is  another — I  think  that  is 
an  example  of  where,  as  a  trial  court  judge,  I  would  need  to  allow 
the  attorneys  to  make  the  record. 

The  Chairman.  Judge  Kennedy. 

Judge  Kennedy.  Senator,  that  is  an  interesting  and  grave  issue 
that  you  present,  and  I  simply  would  say  that  because  it  is  an  issue 
that  could  possibly  come  before  me,  I  would  just  hesitate  to  even 
venture  answering  the  question  directly.  I  would,  of  course,  use  all 
of  the  tools  and  approaches  in  arriving  at  the  correct  decision  that 
I  use  in  other  cases  that  are  as  important  and  as  grave. 

The  Chairman.  Well,  I  have  a  number  of  other  questions,  but  I 
think  I  am  going  to  turn  to  Senator  Feinstein  at  this  point  and 
then  we  will  go  to  Senator  Ashcroft. 

Senator  Feinstein.  One  of  the  issues  that  I  have  found,  particu- 
larly when  people  have  been  accustomed  to  being  either  a  munici- 
pal court  or  superior  court  judge  on  the  State  level,  is,  going  into 
the  Federal  court,  the  docket  is  so  different  and  there  are  so  many 
cases  at  one  time;  you  know,  hundreds  of  cases  that  you  would 
have  to  handle  perhaps  simultaneously.  At  least  that  is  the  way  it 
is  to  a  great  extent  in  California. 

Let  me  ask  each  one  of  you,  in  view  of  this,  how  would  you  han- 
dle your  docket?  Judge  Kennedy,  why  don't  I  start-  with  you? 

Judge  Kennedy.  Well,  first  of  all.  Senator,  I  look  forward  to  the 
orientation  and  training  sessions  that  the  Federal  Judicial  Center 
will  be  offering  to  those  of  us  who  are  fortunate  enough  to  be  con- 
firmed. I  now  handle  a  civil  one  docket  at  the  Superior  Court, 
which  is  the  docket  that  handles  the  most  complex  civil  cases.  They 
are  complex  and  there  are  many  cases. 

I  have  found  that  the  most  important  thing  to  do  is  to,  and  very 
early  on  in  cases,  to  manage  it,  to  become  involved  at  the  very  be- 
ginning of  the  process,  not  wait  for  motions  to  be  filed  in  order  to 
get  the  judge  involved.  I  have  had  experience  as  a  U.S.  magistrate 
with  calendar  control  matters  and  I  will  think  back  to  those  experi- 
ences in  the  district  court. 

We  have  in  the  superior  court  a  very  sophisticated  system  of  al- 
ternative dispute  resolution.  I  would  draw  on  that  experience  as 
well.  So  those  are  some  of  the  tools  that  I  would  use  to  handle  that 
scenario  that  you  paint. 

Senator  Feinstein.  Thank  you.  Judge.  Judge  Ishii. 

Judge  Ishii.  With  respect  to  the  changeover  in  terms  of  the  need 
for  case  management,  I  agree  that  there  absolutely  has  to  be  strict 
case  management  control.  As  you  know,  the  Federal  courts  are 
overburdened  with  a  number  of  cases,  but  in  my  experience  as  a 
judge — and  I  think  this  can  transition  over  as  far  as  the  type  of  cal- 
endar management. 

As  you  are  aware,  in  California  there  has  been  a  tremendous 
movement  within  the  last  several  years  for  all  of  the  courts  in  the 
State  of  California  to  take  better  control  of  their  calendars,  which 
means  getting  involved  with  the  case  right  at  the  outset,  whether 
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it  is  a  criminal  law  or  civil  law  case,  especially  with  civil  law  mat- 
ters, to  get  involved  as  early  as  possible,  to  start  the  process  to 
make  sure  at  the  pretrial  level  that  all  of  the  pretrial  matters  are 
taken  care  of  in  a  timely  manner,  and  if  there  is  a  possibility  of 
an  early  disposition  that  that  is  afforded  at  the  earliest  possible 
time,  and  that  there  are  alternatives — alternative  dispute  resolu- 
tion in  the  Federal  system — that  those  need  to  be  explored  very 
quickly. 

With  respect  to  criminal  law  cases,  it  is  a  matter,  again,  of  mak- 
ing sure  that  all  the  pretrial  matters  are  done  in  a  timely  manner 
and  that  you  keep  control  of  the  calendar.  And  I  understand  as  a 
trial  judge  for  a  number  of  years  that  it  is  the  obligation  of  the 
judge  to  do  that,  and  I  intend  to  do  that. 

Senator  Feinstein.  Thank  you.  Mr.  Droney. 

Mr.  Droney.  Senator,  I  can  think  of  four  tools,  and  I  think  at 
least  two  of  them  have  already  been  mentioned.  One  is  active  case 
management  from  the  very  beginning.  That  includes  trying  to  re- 
solve motions  and  disputes  as  promptly  as  possible,  with  fairness 
to  the  parties,  of  course. 

The  second,  I  would  suggest,  is  early  intervention.  There  has 
been  a  change  in  the  past  few  years  where  the  district  judges  have 
been  involved  very  early  in  trjdng  to  resolve  the  factual  and  legal 
issues  that  may  hold  up  a  case. 

The  third,  I  would  suggest,  is  the  help  of  the  magistrate  judges. 
They  have  been  terrific  in  Connecticut  in  helping  us  resolve  cases 
and  try  civil  cases  and  misdemeanor  criminal  cases,  and  they  have 
been  a  real  helpful  tool.  And  the  final  one,  I  would  think,  is  alter- 
native dispute  resolution  in  many  different  forms,  whether  it  is  ar- 
bitration, mediation.  Those  are,  I  think,  helpful  tools  in  trying  to 
move  cases  along. 

Senator  FEINSTEIN.  Thank  you  very  much.  Judge  Hayden. 

Judge  Hayden.  I  agree  with  Mr.  Droney  with  respect  to  the  use 
of  the  magistrates.  When  I  was  at  the  U.S.  attorney's  office  back 
in  1976,  they  were  already  very  heavily  utilized  and  so  have  be- 
come a  stronger  tradition  in  New  Jersey. 

There  is  also  the  matter  of  self-discipline.  I  believe  again  it  was 
Mr.  Droney  who  mentioned  making  my  decisions  quickly,  starting 
on  time,  working  hard  myself  in  a  good  way,  exercising  the  author- 
ity to  keep  attorneys  working.  And  I  think  attorneys  work  hard 
when  they  know  that  a  judge  is  working  hard  as  well,  so  setting 
that  kind  of  example  and  being  credible  with  respect  to  time  lines, 
fair  ones.  Let  people  take  vacations  when  they  need  to  because 
then  they  will  work  harder  when  they  are  back. 

So  a  lot  of  it  is  people  management. 

And,  finally,  having  the  discipline  to  listen  to  the  people  in  the 
infrastructure  of  the  court  who  talk  about  the  aging  process  of  the 
case  and  you  have  got  to  move  this  one,  and  not  to  just  take  the 
ones  that  are  really  interesting  and  let  the  other  ones  kind  of  get 
old.  That  is  how  they  got  old  to  begin  with. 

Senator  Feinstein.  Thank  you.  Thank  you,  Mr,  Chairman. 

The  Chairman.  Thank  you. 

Senator  Ashcroft,  we  will  turn  to  you. 
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QUESTIONING  BY  SENATOR  ASHCROFT 

Senator  AsHCROFT.  I  would  like  to  revisit  for  a  minute  the  cap- 
ital punishment  question.  I  thought  it  was  kind  of  interesting. 
What  deference,  if  any,  Judge  Ishii,  would  you  give,  based  on  the 
presumption  of  constitutionality,  to  an  act  of  the  U.S.  Congress  or 
to  an  act  of  the  California  legislature?  Would  you  give  any  pre- 
sumption at  all? 

Judge  ISHii.  Certainly,  and  you  preface  it  with  the  death  penalty, 
or  talking  about  the  question  of  whether  or  not  the  Congress 
passed  a  law  with  respect 

Senator  ASHCROFT.  That  is  correct. 

Judge  ISHii.  OK. 

Senator  AsHCROFT.  Frankly,  I  didn't  hear  any  of  the  nominees 
mention  that  they  would  give  any  deference  at  all  based  on  the  pre- 
sumption that  acts  of  the  legislature  are  constitutional.  California, 
in  particular,  has  been  a  site  where  Federal  judges  have  swept 
aside  the  expressed  will  of  the  people  over  and  over  again.  I  just 
wondered  how  you  feel  about  that,  and  I  thought  it  might  be  best 
reflected  if  I  gave  you  an  opportunity  to  state  whether  or  not  there 
would  be  any  deference  that  you  would  accord  an  enactment  by  the 
duly  constituted  representatives  of  the  people. 

Judge  ISHll.  Certainly,  and  I  hope  I  didn't  mislead  you  by  my  re- 
sponse. There  may  be  a  constitutional  challenge,  but  the  fact  that 
a  statute  has  been  enacted — again,  following  on  the  h3TDothetical, 
let  us  say  Congress  did  enact  a  statute  that  provided  for  the  death 
penalty  for  someone  16,  17  years  old.  Again,  I  have  to  caution  that 
this  may  be  an  issue  that  would  come  before  me,  so  let  me  just  give 
you  some  generalities. 

It  is  my  understanding  that  there  is  nothing  in  the  eighth 
amendment  that  provides  for  differentiation  in  the  age.  So  the 
challenge  would  have  to  come  forward  in  court  as  far  as  whether 
or  not  the  Constitution  so  provides.  But  as  far  as  a  presumption 
on  my  part  that  the  Congress  has  acted  improperly,  I  assume  not. 

Senator  AsHCROFT.  Is  it  your  view  that  you  are  ineligible  to  an- 
swer any  question  about  issues  that  might  subsequently  come  be- 
fore you,  even  in  the  absence  of  a  case  or  controversy  that  now  ex- 
ists with  that  issue? 

Judge  Ishii.  Well,  I  am  going  to  try  to  answer  the  questions  as 
completely  as  possible,  but  there  are — at  the  State  court  level, 
there  is  the  code  of  judicial  conduct  for  judges  and  there  is  a  com- 
parable— it  is  the  rule  of  conduct  for  Federal  judges,  and  there  is 
a  specific  provision  that  prohibits  judges  from  publicly  commenting 
upon  cases  that  are  pending  or  impending  before  the  courts.  Again, 
I  don't  want  to 

Senator  ASHCROFT.  Well,  inasmuch  as  there  is  no  case  pending 
and  that  you  are  not  yet  a  Federal  judge,  do  you  think  that  rule 
would  apply? 

Judge  ISHll.  Well,  I  would  err  on  the  side  of  caution.  In  other 
words,  I  would  not 

Senator  ASHCROFT.  We  might  be  interested  in  your  views 

Judge  ISHII.  Certainly. 

Senator  ASHCROFT.  As  well  as  your  willingness  to  err  on  the  side 
of  caution. 
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Judge  ISHII.  I  think  as  far  as  personal  views,  I  have  expressed 
that,  and  that  is  that  I  have  no  qualms  about  the  eighth  amend- 
ment being  constitutional  with  respect  to  the  death  penalty. 

Senator  ASHCROFT.  Judge  Kennedy,  you  all  have  an  amazing  sort 
of  sense  of  unanimity  about  your  responses.  I  think  maybe  we 
ought  to  interview  the  witnesses  separately,  but  when  asked  about 
the  constitutionality,  you  and  the  other  respondents  indicated  you 
would  go  first  to  the  precedent.  Are  Supreme  Court  precedents  the 
supreme  law  of  the  land  in  the  United  States? 

Judge  Kennedy.  Yes.  In  my  view,  the  Supreme  Court  precedent 
is  the  supreme  law  of  the  land  because  it  is  the  Supreme  Court 
that  must  interpret  the  Constitution  of  the  United  States.  It  is,  of 
course,  the  case  that  the  Constitution  of  the  United  States  sets 
forth  the  text,  the  important  rights,  the  responsibilities.  However, 
frankly,  it  is  only — the  issue  only  arises  when  there  are  disputes 
about  that,  and  it  is  the  Supreme  Court  that  interprets  the  Con- 
stitution. And  so  in  that  respect,  it  seems  to  me  that  it  is  the  Su- 
preme Court  that  articulates  the  law  of  the  land. 

Senator  AsHCROFT.  Mr.  Droney,  do  you  think  the  Supreme  Court 
precedents  are  the  supreme  law  of  the  land  or  do  you  think  the 
Constitution  is  the  supreme  law  of  the  land? 

Mr.  Droney.  I  think  the  Constitution  is  the  supreme  law  of  the 
land,  but  as  interpreted  by  the  United  States  Supreme  Court,  and 
I  would  follow  those  interpretations  of  the  Supreme  Court. 

Senator  ASHCROFT.  There  are  some  judges,  both  in  my  previous 
experience  in  my  home  State  and  across  the  country,  who  have 
given  notice  from  time  to  time  of  the  dire  need  for  legislation  and 
have  indicated  that  they  expect  the  legislature  to  act  to  correct 
those  needs,  and  if  the  legislature  doesn't  act  in  a  period  of  time, 
then  they  have  literally  set  timelines  and  acted. 

Is  it  your  view  that  the  judiciary  has  a  residual  responsibility  to 
correct  defects  in  the  law  that  the  legislature  persistently  refuses 
to  correct?  Let  me  ask  Mr.  Droney. 

Mr.  Droney.  Well,  I  believe  in  the  separation  of  powers  and  I  be- 
Ueve  that  it  is  the  job  of  the  legislature  to  enact  laws  and  not  the 
job  of  the  courts  to  do  that.  It  is  our  job,  if  I  am  confirmed,  to  apply 
those  laws  to  the  facts  that  we  find  in  the  courtrooms.  So  I  would 
say  that  that  is  a  legislative  function  and  not  a  judicial  function. 

Senator  Ashcroft.  Is  it  your  view,  then,  that  the  people  express 
their  will  by  not  acting  as  well  as  by  acting?  In  other  words,  if  the 
legislature  doesn't  act,  the  people  have  chosen  not  to  address  this 
area  in  the  law? 

Mr.  Droney.  I  think  that  is  a  difficult  question  to  answer.  I  was 
reading  the  recent  habeas  corpus  decision  that  the  Supreme  Court 
issued  this  week,  and  I  know,  in  passing,  on  the  retroactivity  as- 
pect of  it  they  thought  it  was  important  to  consider  that  Congress 
was  silent  on  that  aspect  of  it  and  that  that  was  something  for  the 
Supreme  Court  to  consider.  So,  by  analogy,  I  would  say  that  that 
silence  at  times  is  part  of  the  legislative  history  that  should  be  con- 
sidered. 

Senator  AsHCROFT.  So  that  if  a  legislative  body  refuses  to  act 
over  a  period  of  time,  that  may  mean  you  can  take  from  that  si- 
lence their  expectation  that  the  courts  will  address  it? 
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Mr.  Droney.  No,  that  is  not  my  view  that  the  courts  would  step 
into  that  void.  I  was  just  talking  about  that  silence  being  part  of 
the  legislative  history  in  interpreting  that  statute.  But  I  don't  think 
it  should  give  occasion  for  the  courts  to  take  on  legislative  function. 
They  should  still  be  mindful  of  the  separation  of  powers,  and  it  is 
the  legislature  which  enacts  laws,  not  the  judiciary. 

Senator  ASHCROFT.  Judge  Hayden,  is  it  proper  to  call  you  Judge 
Sweeney  Hayden  or  Judge 

Judge  Hayden.  Judge  Hayden.  Thanks  for  asking. 

The  Chairman.  I  am  glad  to  hear  that.  I  was  fumbling  over  the 
two  words. 

Senator  ASHCROFT.  Well,  I  was  wanting  to  follow  the  chairman's 
lead,  if  necessary.  But  if  not,  I  will  just  go  with  one. 

In  situations  where  you  are  pursuing  legislative  intent,  what 
kinds  of  things  would  you  look  for  in  terms  of  where  would  you  try 
to  find  legislative  intent? 

Judge  Hayden.  Well,  going  back  to  cases  that  I  had  when  I  was 
practicing  law  and  remembering  delving  through  reports  of  how 
that  particular  piece  of  legislation  was  presented  to  the  legislative 
body  and  trying  to  figure  all  of  that  out — and,  remember,  as  a  law- 
yer, you  want  to  get  somewhere,  so  obviously  there  is  a  lot  of  selec- 
tive reading. 

As  a  judge,  I  would  attempt  to  get  my  law  clerks  to  get  as  much 
of  that  as  I  could,  but  I  would  also  recognize  that  we  are  talking 
about  a  very  complicated  archeological  dig  which  may  or  may  not 
yield  the  appropriate  answer.  One  of  the  most  complicated  bits — 
or  turned  out  to  be  one  of  the  most  complicated  statements  ever 
rendered  on  the  legislative  floor  in  New  Jersey,  in  analogizing  a 
State  law,  were  the  words  "equitable  distribution."  Nobody  knows 
why  they  were  put  in,  and  nobody  knew  why  they  happened.  There 
they  were,  and  New  Jersey  and  all  across  the  several  States  have 
figured  out  long  and  hard  through  decisional  law,  through  cases 
being  presented,  what  they  mean,  as  opposed  to  getting  any  really 
comfortable  answer  as  to  legislative  intent. 

Senator  ASHCROFT.  What  kind  of  thing  would  make  you  com- 
fortable in  thinking  that  you  knew  what  the  legislative  intent  was? 

Judge  Hayden.  Probably,  it  would  be  hubris  to  think  that  I  could 
anything  that  would  make  me  comfortable  as  to  what  legislative  in- 
tent is. 

Senator  Ashcroft.  You  uniformly  seem  to  say  you  would  em- 
brace legislative  intent  at  some  time,  and  I  guess  I  really  have 
trouble  deciding  legislative  intent  because  we  have  got  reports  that 
are  written  after  the  bill  is  passed,  people  standing  around  when 
there  are  2  people  on  the  floor,  and  there  are  100  people  who  vote, 
and  they  have  a  colloquy  and  some  judge  is  later  on  going  to  figure 
out  what  98  people  meant  in  the  Senate  when  2  people  were  out 
in  there  in  the  dark  of  night  talking  about  it. 

Judge  Hayden.  I  think  that  is  a  very,  very  fair  criticism  of  say- 
ing that,  again,  somebody  can  come  up,  one  human  being,  a  judge, 
do  his  or  her  own  archeological  dig,  and  come  up  with  the 

Senator  AsHCROFT.  Maybe  I  should  stop  asking  questions,  as  you 
already  know  where  I  am  on  this.  I  would  urge  you,  if  and  when 
you  are  confirmed,  to  be  careful  about  committee  reports  that  we 
have  never  read  or  seen.  If  you  will  read  Judge  Scalia's  recent 
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book,  "A  Matter  of  Interpretation,"  it  will  help  you  to  understand 
that  the  people  who  are  cited  in  the  committee  reports  deny  ever 
having  said  the  stuff  from  time  to  time. 

I  would  ask  those  questions  of  the  rest  of  you,  but  I  don't  think 
it  is  probative  to  ask  you  unless  you  have  something  you  would  like 
to  volunteer.  My  own  view  is  that — and  I  would  hope  that  you  all 
would  respond  to  that — is  that  the  legislative  intent  is  best 
ascertained  from  looking  at  what  the  legislature  said  in  the  law, 
and  what  any  two  or  three  other  people  said  or  what  some  staff 
conjured  up  in  a  committee  report  may  serve  your  purposes  if  you 
are  tr3dng  to  get  somewhere  with  the  law,  but  it  probably  isn't  con- 
trolling as  to  what  the  real  legislative  intent  was. 

I  don't  have  any  other  questions. 

The  Chairman.  Thank  you.  Senator  Torricelli,  we  will  go  to  you 
now. 

Senator  TORRICELLI.  Thank  you. 

The  Chairman.  When  Senator  Sessions  comes  back,  go  right  to 
Senator  Sessions.  We  will  go  vote  and  then  I  will  be  back  as  soon 
as  I  can. 

Senator  Torricelli.  This  makes  me  the  only  Democrat  on  Cap- 
itol Hill  chairing  a  hearing.  [Laughter.] 

Does  anybody  want  to  get  on  the  Supreme  Court?  [Laughter.] 

Thank  you  very  much.  I  want  to  identify  myself  with  Senator 
Ashcroft's  comments,  which  is  one  of  the  reasons  why  I  believe  it 
is  so  important  to  have  Federal  judges  who  have  some  practical  ex- 
perience in  the  political  process  and  legislative  process.  Lest  you  be 
convinced  of  an  overwhelming  sentiment  by  the  Congress  from  a 
committee  report  or  a  comment  on  the  floor,  when  indeed  the  law 
is  clear  on  its  face  and  simply  requires  interpretation,  it  is  impor- 
tant to  know  how  these  institutions  function  to  know  the  impact 
of  what  it  is  you  will  decide. 

I  also  think — and  I  will  have  this  conversation  with  Orrin  Hatch 
later,  but  the  reason  I  asked  the  question  about  16-year-olds  was 
not  to  try  to  predict  your  views.  I  have  mixed  views  myself.  But, 
rather,  we  asked  because  we  wanted  to  see  how  you  handle  a  ques- 
tion of  law  and  apply  the  Constitution  to  a  set  of  facts.  There  is 
no  Federal  statute  on  16-year-olds,  so  it  is  beyond  theoretical.  And 
I  don't  know  that  we  will  ever  have  one,  so  I  don't  know  if  you  will 
ever  face  it,  but  we  ask  it  because  it  is  a  complex  question  that  ob- 
viously goes  to  your  willingness  to  apply  the  Constitution  to  an  act 
of  the  Congress. 

I  want  to  ask  another  that  goes  to  what  you  can  generally  see 
is  concern  on  this  committee,  even  from  some  of  us  who  are  not  tra- 
ditionally identified  with  the  conservative  movement;  in  fact,  never 
identified  with  the  conservative  movement.  Yesterday,  I  saw  in  the 
paper  a  ruling  regarding  the  immigration  laws  of  this  Congress. 
This  Congress  made  a  decision  that  I  did  not  agree  with  in  the  im- 
migration laws  regarding  citizens  of  Nicaraguan  and  Salvadoran 
descent  and  their  deportation. 

It  was  decided  that  this  would  cause  irreparable  harm.  I  knew 
that.  Every  member  of  this  Congress  knew  that.  That  was  debated. 
It  was  a  decision  that  was  made,  and  a  Federal  judge  made  a  deci- 
sion to  stop  the  immigration  laws  of  this  country,  notwithstanding 
the  debate  that  took  place  and  the  knowledge  we  had  of  its  impact. 
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Again,  I  don't  agree  with  the  decision  of  the  Congress,  but  if  I  was 
upset  by  the  decision  of  the  Congress,  that  is  nothing  compared  to 
how  I  felt  about  reading  a  judicial  opinion  that,  in  his  judgment, 
it  would  cause  a  problem  for  the  people  involved.  That  isn't  a  good 
enough  basis  to  find  it  unconstitutional. 

I  know  you  have  been  asked  this  from  four  different  directions. 
Before  you  get  out  of  this  room,  you  will  be  asked  it  from  the  re- 
maining points  of  the  sun.  What  is  the  deference  involved  here? 
Doesn't  this  require  a  finding  of  a  constitutional  problem  before 
stopping  an  action  of  the  U.S.  Congress  that  goes  to  a  fundamental 
right  under  the  Constitution? 

I  didn't  see  the  opinion  from  the  court  yesterday,  but  I  read  the 
press  accounts  of  it,  which,  by  all  accounts,  we  know,  means  that 
that  is  a  rough  summary  of  accuracy.  Let  me  approach  it  in  my 
own  way  one  more  time.  What  is  the  deference  involved  here? 
What  is  it  you  have  to  find  to  stop  an  action  of  this  Congress?  We 
don't  have  to  have  everybody  answer  it,  but  I  would  hke  to  hear 
from  somebody. 

Judge  ISHII.  Well,  my  position  is  that,  you  know,  as  far  as  the 
actions  of  the  legislative  body  that  those  actions  are  the  law — sepa- 
ration of  powers.  There  is  no  problem  with  it.  The  only  time,  it 
would  seem  to  me,  it  would  come  before  the  court  would  be  on  a 
constitutional  issue,  especially  on  a  challenge  right  from  the  outset. 
And  I  don't  know  anything  about  the  opinion,  so  I  have  no  com- 
ments on  the  opinion  itself.  So  I  can't  say  what  basis  did  the  judge 
use  to,  I  guess,  rule  that  way.  But  that  would  be,  from  my  personal 
standpoint,  a  function  of  the  trial  court. 

Senator  TORRICELLI.  I  have  1  minute  left  before  this  vote,  so  I 
will  guarantee  a  short  question  and  a  short  answer.  The  other 
thing  you  will  invariably  face  in  your  careers  is  congressional  redis- 
tricting.  We  have  done  massive  damage  to  the  Congress  of  the 
United  States  and  balkanization  of  the  American  people  by  the 
drawing  of  these  districts  to  mathematical  standards  that  are  a  fic- 
tion of  trjdng  to  make  every  district  exactly  equal,  even  though  the 
census  has  not  a  degree  of  accuracy,  and  now  the  social  damage  by 
the  racial  divisions  as  well. 

Give  me  quickly  your  own  interpretation  of,  under  the  Constitu- 
tion, what  is  now  advisable  and  permissible  in  the  drawing  of  these 
districts  mathematically  and  on  a  racial  basis,  as  you  would  ap- 
proach it. 

Senator  SESSIONS.  Smart  group;  nobody  volunteered. 

Judge  Hayden.  We  are  waiting  out  that  minute.  [Laughter.] 

Senator  TORRICELLI.  As  a  matter  of  fact,  I  am  going  to  have  to 
leave.  Good  luck  to  all  of  you.  Thank  you. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Mr.  Droney,  the  other  day  I  was  in  a  hearing 
like  this  and  Senator  Hatch  left.  I  served  as  U.S.  attorney  for  12 
years,  working  with  the  FBI,  and  had  a  lot  of  ideas  about  it.  We 
had  Director  Freeh  there  and  all  of  a  sudden  everybody  was  gone 
except  me.  I  had  the  Director  before  me  for  the  rest  of  the  after- 
noon. I  could  have  had  a  lot  of  fun  with  that. 

I  think  Senator  Feinstein  asked  a  question,  and  I  would  like  to 
just  ask  you  this.  I  think  I  know  your  answer,  but  I  think  it  is  good 
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for  you  to  affirm  it  while  you  are  under  oath.  I  suppose  that  most 
of  you  know  the  good  lawyers  that  practice  before  you  in  court 
practice  and  work  more  than  40  hours  a  week.  Will  you  be  pre- 
pared to  work  the  extra  hours  that  are  necessary  to  keep  your 
docket  current  and  manage  your  caseload  effectively?  Can  I  get  a 
yes  from  all  of  you  on  that? 

Judge  ISHii.  Yes,  indeed. 

Judge  Hayden.  Of  course. 

Senator  SESSIONS.  You  know,  we  simply  can't  keep  adding  judges 
because  the  caseload  increases  a  little  bit.  Businesses  are  improv- 
ing their  way  to  manage.  I  think  someone  mentioned  the  ruling 
early  on  motions.  The  parties  to  a  case,  who  make  a  good  motion, 
that  doesn't  get  ruled  on  promptly,  may  spend  thousands  and  thou- 
sands of  hours  in  research  and  additional  legal  work  that  could 
have  been  avoided.  If  there  was  a  good  motion  to  dismiss  and  it 
was  granted,  the  case  is  over  and  a  lot  of  money  has  been  saved. 
I  just  think  managing  your  docket  is  important.  We  have  got  a 
Speedy  Trial  Act  in  Federal  court.  There  are  ways  that  you  can 
play  with  that,  if  you  want  to.  If  judges  stay  firm  with  it,  I  think 
the  cases  usually  can  stay  within  those. 

Mr.  Droney,  I  am  impressed  with  you  as  a  U.S.  attorney,  but  also 
that  you  tried  a  number  of  cases  as  U.S.  attorney.  A  lot  don't,  and 
that  tells  me  that  you  have  some  feeling  for  the  lawyers  before  you. 
Let  me  ask  you  a  question  on  your  thought  processes  here.  There 
are  some  serious  problems  with  regard  to  ethics  rules  and  bar  rules 
concerning  the  interviewing  of  defendants  who  do  not  want  their 
lawyer  to  know  what  they  want  to  tell  the  Government.  They  just 
really  believe  this  lawyer  may  be  close  to  co-defendants  or  other 
people  and  they  do  not  want  to  share  with  him  what  they  fear 
about  a  case  or  the  truth  of  the  matter  about  a  case.  They  want 
to  talk  to  the  prosecutor,  and  there  are  some  ethical  rules  of  the 
bar  that  seem  to  conflict  with  that.  The  Department  of  Justice  has, 
I  think,  said  that  they  are  not  bound  by  the  ABA  rules  on  that.  Do 
you  have  any  thoughts  about  that? 

Mr.  Droney.  Well,  a  couple  of  years  ago,  all  the  U.S.  attorneys 
spent  a  great  deal  of  time  on  that.  Senator,  because  I  don't  think 
it  is  so  much  the  ABA  rule  that  the  Department  of  Justice  was  con- 
cerned about,  but  as  that  ABA  rule  was  adopted  by  the  different 
States  in  various  forms.  Because  there  were  such  differences  from 
State  to  State,  I  know  the  Department  was  concerned  about  assist- 
ant U.S.  attorneys  or  Department  of  Justice  lawyers  going  from  ju- 
risdiction to  jurisdiction  and  trying  to  stay  within  the  confines  of 
ethical  practices. 

So  a  national  rule  was  adopted  by  way  of  the  Code  of  Federal 
Regulations  that  attempted  to  balance  the  interests  of  the  defend- 
ant to  speak  to  the  Government,  but  also  the  need  for  that  defend- 
ant to  have  adequate  counsel  to  advise  him  or  her  in  that  situation. 
And  I  know  the  Department  worked  very  hard  to  try  to  strike  that 
balance,  and  we  are  operating  under  the  new  rule  and  it  seems  to 
have  worked  fairly  well,  at  least  according  to  the  district  judges  in 
Connecticut  that  I  have  talked  to  about  it. 

Senator  SESSIONS.  We  may  consider  some  legislation  on  that  sub- 
ject because  something  is  awry  when  a  defendant  honestly  wants 
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to  tell  the  truth  about  a  matter  and  he  is  prohibited  and  a  prosecu- 
tor can't  even  talk  to  him. 

Judge  Kennedy,  Joe  di  Grenova  speaks  well  of  you.  He  calls  you 
a  straight  shooter.  I  think  that  was  a  compliment. 

Judge  Kennedy.  It  hope  it  was. 

Senator  SESSIONS.  And  you  served  on  a  PPR  committee,  is  that 
right? 

Judge  Kennedy.  I  am  sorry? 

Senator  SESSIONS.  Was  that  you  that  was  on  the  Methodist  com- 
mittee? 

Judge  Kennedy.  Oh,  yes. 

Senator  Sessions.  If  you  could  handle  that,  you  probably  can 
handle  emotional  and  difficult  subjects. 

On  the  death  penalty,  I  think  it  is  a  good  focus,  and  I  think  Sen- 
ator Hatch's  questions  originally  were  getting  to  a  real  important 
part.  We  had  two  judges  on  the  U.S.  Supreme  Court  who  asserted 
in  every  single  death  penalty  case  that  they  voted  to  reverse  the 
convictions  and  the  death  penalty  punishment  because  they 
thought  it  violated  the  eighth  amendment.  Read  in  isolation,  I 
think  you  could  say  that  maybe  the  death  penalty  is  cruel  and  un- 
usual punishment. 

Judge  Ishii,  I  would  ask  you.  I  am  more  in  agreement  with  Judge 
Kennedy  that  there  are  probably,  I  think,  eight  different  references 
within  the  document  to  capital  cases.  You  can't  deny  someone  life 
without  due  process  of  law.  So  the  implication  is,  with  due  process, 
you  could  deny  life.  I  felt  like  that  was  an  activist  ruling  or  an  ac- 
tivist opinion.  It  is  an  opinion  contrary  to  the  heart  and  soul  of 
what  the  document  says,  fairly  read.  Would  you  have  any  comment 
about  that? 

Judge  Ishii.  In  terms  of  whether  I  agree  or  disagree? 

Senator  SESSIONS.  Yes.  How  would  you  choose  between  my  view 
and  Justice  Brennan's  view  on  that,  or  you  can  say  it  in  another 
way  if  you  choose. 

Judge  ISHII.  I  think  I  have  already  stated  my  view  on  the  eighth 
amendment.  I  just  don't  see  there  being  that  impediment. 

Senator  Sessions.  It  would  be  scary  to  me  if  one  of  you  were  to 
say  that,  because  I  think  that  is  how  we  get  out  of  S3nic.  We  say, 
well,  maybe  the  death  penalty  is  cruel  and  unusual.  But  if  you  in- 
terpret it  fairly  in  the  context  of  the  document,  that  would  be  a 
poor  interpretation,  in  my  opinion. 

I  think  there  is  a  real  concern  about  judges  who  are  exerting  ex- 
traordinary influence  on  the  legislative  and  executive  branches  of 
Government.  We  have  a  certain  role.  The  executive,  the  President, 
has  a  certain  role.  The  judges  have  a  certain  role,  and  we  are  con- 
cerned about  that. 

I  am  impressed  with  your  backgrounds  and  references  and  the 
support  you  have  had,  and  feel  good  about  your  nominations  at  this 
point. 

The  Chairman.  Well,  thank  you. 

Let  me  just  ask  one  more  question  of  you,  Judge  Hayden.  Has 
it  been  asked  on  your  New  York  Times  article — has  that  been 
asked? 

Judge  Hayden.  No,  it  hasn't. 
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The  Chairman.  OK  In  the  New  York  Times  Magazine  article 
profihng  you,  the  author  wrote — and  we  all  understand  about  the 
New  York  Times,  so  don't  worry  too  badly  about  this.  But  the  au- 
thor wrote  that  in  deciding  cases  you,  quote,  "voraciously  consulted 
legal,  psychological  and  social  tracks,"  unquote.  Is  that  a  fair  char- 
acterization? 

Judge  Hayden.  That  was  in  the  context  of  family  law  decision- 
making, and  particularly  child  custody  decisions.  I  think  it  is  fair 
to  say  that  it  would  be  irresponsible  for  a  family  court  judge  not 
to  be  familiar  with — we  are  talking  about  psychological  tracks  and 
that  kind  of 

The  Chairman.  Right. 

Judge  Hayden.  There  are  certain  theories  about  child  develop- 
ment that  just  don't  come  naturally  to  a  parent  raising  kids,  and 
yet,  combined  with  practical  experience,  can  make  a  lot  of  sense. 
So  to  that  extent,  as  a  family  lawyer,  I  became  very  comfortable 
with  those  concepts.  I  argued  them  and  tried  to  be  persuasive  on 
the  part  of  the  person  I  represented. 

As  a  judge,  I  always  had  them  available  to  me  not  only  from  my 
family  law  experience,  but  also  through  seminars  and  educational 
efforts  on  the  part  of  those  trying  to  make  us  be  the  judges  that 
we  could.  Do  I  use  a  psychologist  to  help  me  make  a  decision?  Ab- 
solutely not.  My  job  is  to  make  a  decision  based  upon  the  best  in- 
terests of  the  child,  but  I  am  not  a  child  when  I  am  making  that 
decision. 

The  Chairman.  There  are  legitimate  reasons  for  using  psychia- 
trists and  psychologists  in  trials,  especially  in  family  law  cases.  So 
I  assume  that  is  what  that  was  referring  to,  but  I  needed  to  clear 
up  the  record  on  that. 

Judge  Hayden.  Thank  you. 

The  Chairman.  Well,  thank  you. 

Judge  Ishii,  under  the  takings  clause  of  the  fifth  amendment, 
private  property  may  not  be  taken  away  by  the  government  for 
public  use  without  the  payment  of,  quote,  "just  compensation,"  un- 
quote, as  you  know,  to  the  owner.  Now,  please  state  in  detail  your 
best  independent  legal  judgment  on  whether  a  property  owner  is 
entitled  to  just  compensation  under  the  takings  clause  when  the 
government,  through  wetlands  designation  or  through  other  land 
use  environmental  or  endangered  species  statutes  or  regulations, 
substantially  limits  or  prohibits  an  owner's  otherwise  lawful  use  or 
development  of  his  or  her  own  property. 

Judge  ISHII.  You  know,  that  sounds  like  a  case  that  is  going  to 
come  up  in  front  of  me. 

The  Chairman.  Don't  you  weasel  out  of  this  one  now.  [Laughter.] 

I  am  from  Utah,  the  second  driest  State  in  the  Union.  Go  ahead. 

Judge  Ishii.  OK.  Well,  you  know,  as  you  have  read  and  quoted 
the  plain  language,  no  taking  without  just  compensation,  and  the 
question — and  I  believe  the  Supreme  Court  is  dealing  with  that 
issue  as  to  under  what  circumstances 

The  Chairman.  Well,  let  us  say  you  had  a  case  before  you  that 
literally  is  questionable  and  they  take  the  property  and  really  con- 
demn it  without  just  compensation,  or  at  least  claiming  that  they 
should  not  have  to  make  any  compensation  for  it.  How  are  you 
going  to  go  about  deciding  that? 
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Judge  ISHli.  Well,  again,  as  you  are  well  aware,  there  is  a  fair 
amount  of  precedent  and  there  are  some  recent  court  cases  regard- 
ing that  issue  of  takings  without  compensation;  the  range  as  far  as 
what  constitutes  taking,  and  if  there  is  indeed  a  taking,  what  the 
level  of  compensation  is.  The  only  thing  I  can  tell  you  is  on  that 
issue,  because  there  is  the  obvious  provision  of  the  Constitution 
and  that  there  is  precedent  there  as  far  as  court  decisions  as  to, 
No.  1,  what  is  taking,  and  if  so,  what  is  just  compensation,  that 
there  is  a  good  enough  body  of  law  for  me  to  get  the  information 
as  far  as  the  legal  issues  are  concerned. 

Now,  from  a  factual  situation — not  going  into  detail,  but  within 
the  confines,  then,  of  that  established  law,  then  I  would  have  to  de- 
termine or  require,  whether  it  is  by  jury  or  by  court — determine 
the  facts  and  apply  it  to  the  law  as  it  is.  The  thing  that — one  of 
the  things,  I  think,  that  would  have  to  guide  me  is,  again,  if  you 
look  at  the  plain  language  of  the  Constitution  and  interpretation, 
whatever  party  it  is  that  is  attempting  to  establish  that  there  is 
a  right  that  exists  or  an  obligation  that  exists  that  is  not  clearly 
established  by  the  language  of  the  Constitution  or  by  court  inter- 
pretation— to  me,  they  have  the  burden  of  proof  because  they  are 
asking  the  court  in  that  sense  to  expand  an  area  that  app£irently 
no  court  has  dealt  with  to  the  extent  that  I  can  find  clear  precedent 
for. 

So,  to  me,  they  would  have  to  make  that  proof  It  is  not  my  duty, 
I  believe,  as  a  trial  court  judge  to  expand  out  beyond  the  param- 
eters that  have  been  set  up  the  Constitution,  the  legislature,  if 
there  is  legislation,  and  the  precedents  by  the  appellate  courts. 

The  Chairman.  OK,  thank  you. 

Senator  Feinstein.  Could  I  just  ask  one  question  based  on  that? 

The  Chairman.  Yes,  but  you  are  risking 

Senator  Feinstein.  What  am  I  risking? 

The  Chairman.  Go  ahead. 

Senator  Feinstein.  Well,  you  do  believe  that  there  can  be  a  tak- 
ing without — that  there  can  be  inverse  condemnation  as  a  product 
of 

Judge  ISHII.  Certainly. 

Senator  Feinstein.  I  wasn't  quite  sure  that  you  were  answering 
that 

Judge  ISHii.  Inverse  condemnation,  certainly.  Those  are  well-es- 
tablished legal  principles. 

Senator  Feinstein.  And  I  assume  you  do  believe  in  the  right  to 
private  property  and  that  people  have  a  basic  right  to  their  prop- 
erty to  be  used  in  conformance  with  the  law. 

Judge  ISHii.  Right.  Property  owners — I  have  a  feel  for  what  it  is 
to  own  property. 

The  Chairman.  Well,  I  want  to  congratulate  each  of  you.  These 
hearings  were  much  easier  than  you  think  mainly  because  we  have 
such  a  rough  day  here,  and  we  apologize  for  having  to  move  it  to 
this  location.  We  have  been  having  10-minute  votes  all  day.  All  of 
a  sudden,  we  haven't  had  as  many. 

Nevertheless,  I  want  to  compliment  each  of  you  for  being  chosen 
by  the  President  to  be  district  court  judges.  I  think  it  is  one  of  the 
highest  callings  in  the  world,  and  certainly  one  for  which  I  have 
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absolute  respect,  and  I  think  every  member  of  this  committee  does 
as  well,  speaking  for  the  committee. 

We  are  going  to  keep  the  record  open.  I  will  tell  staff  right  now, 
you  have  until  6  to  get  any  further  questions  that  you  would  care 
to  ask  in,  and  I  would  spread  that  throughout  the  Judiciary  Com- 
mittee. I  would  like  to  have  your  answers  back  as  early  as  possible. 
Now,  we  are  going  on  recess  this  Saturday,  so  there  is  not  quite 
the  same  urgency  about  getting  the  answers  back,  but  it  is  impor- 
tant we  get  them  back  early.  So  if  we  can  get  you  the  questions 
by  6  tonight,  then  I  would  like  your  answers  back,  let  us  say,  by 
Tuesday  of  next  week. 

Now,  it  is  important  they  get  back  on  time,  and  we  have  had 
some  problems  when  nominees  have  not  gotten  them  back  on  time 
because  sometimes  there  arise  other  questions  or  other  issues  that 
we  have  got  to  finally  ferret  out  or  investigate.  So  it  is  in  your  best 
interests  to  really  get  your  answers  back  as  soon  as  you  can. 

But  I  want  to  congratulate  each  of  you,  and  I  am  sorry,  Mr. 
Sundram,  for  you  having  to  wait  like  this,  but  I  think  it  is  probably 
better  this  way.  We  just  want  to  congratulate  each  of  you  and  we 
will  do  what  we  can  to  move  this  as  quickly  as  we  can.  Once  the 
President  appoints  the  Republican  members  of  the  Federal  Election 
Commission,  I  think  maybe  nominations  will  move  just  a  wee  bit 
faster,  but  right  now  it  is  a  big  political  brouhaha  between  the 
President  and  the  leadership  up  here. 

Frankly,  it  is  time  that  the  President  did  that,  and  I  agree  with 
the  leadership  that  we  shouldn't  move  ahead  until  he  solves  that 
problem  because  it  is  a  very,  very  big  problem  to  both  sides  and 
it  ought  to  be  solved.  So  I  think  that  is  what  the  current  holdup 
is. 

We  have  also  had  some  problems  even  with  the  Democrat  side 
through  the  last  year  or  so  where  one  or  the  other  isn't  getting  ex- 
actly what  he  or  she  wants  from  their  judgeship  standpoint,  so  they 
hold  up  the  judges  themselves.  We  are  trjdng  to  stop  that.  On  both 
sides,  we  are  trying  to  stop  it,  and  Senator  Feinstein,  I  know,  will 
work  with  me  in  getting  that  done.  We  will  move  you  as  quickly 
as  we  can,  and  the  next  Judiciary  markup  won't  be  until  afler  we 
get  back  from  recess,  after  the  8th.  So,  that  is  the  very  earliest  that 
we  could  have  a  markup  on  each  of  you. 

But  I  want  to  thank  you  for  being  here.  I  want  to  congratulate 
your  families,  the  beautiful  families  you  have,  and  I  want  to  con- 
gratulate your  son  over  here.  [Laughter.] 

Judge  Hayden.  He  says  thank  you,  I  am  sure. 

The  Chairman.  Well,  thank  you,  and  we  are  going  to  allow  you 
to  go  at  this  point,  unless  there  are  any  other  questions. 

Do  you  have  any? 

Senator  FEINSTEIN.  No.  Thank  you. 

The  Chairman.  We  will  allow  you  to  go  and  then  we  will  move 
to  Mr.  Sundram.  Thank  you  so  much. 

Judge  Hayden.  Thank  you. 

Judge  ISHll.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  are  delighted  to  have  you  here,  and  honored 
to  have  each  of  you  here. 

[Pause.] 
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The  Chairman,  All  right,  if  we  can  have  order,  we  will  begin 
again. 

Mr.  Sundram,  you  have  introduced  your  wife  and  son,  and  we 
are  delighted  to  have  you  here.  It  is  necessary  that  we  go  through 
a  variety  of  questions  here.  I  am  sorry  you  had  to  wait  until  last. 

Mr.  Sundram.  That  is  all  right. 

The  Chairman.  Let  me  just  begin  by  asking  a  few  tough  ques- 
tions here. 

While  working  as  an  aide  to  the  Governor  of  New  York,  you  were 
involved  in  the  drafting  and  passage  of  New  York's  Marijuana  Re- 
form Act  of  1977,  which  decriminalized  possession  of  small 
amounts  of  marijuana.  At  your  hearing  in  July  of  last  year.  Sen- 
ator DeWine  asked  you  whether  you  continued  to  support  the  deci- 
sion to  pass  that  law.  You  responded,  quote,  "I  think,  on  reflection, 
the  decision  that  the  Governor  and  the  legislature  of  New  York 
made  was  the  right  one,"  unquote.  In  a  letter  to  me  dated  Septem- 
ber 25,  1996,  you  stated,  quote,  "It  is  my  personal  view  that  mari- 
juana should  not  be  decriminalized.  Possession,  use,  or  sale  of 
marijuana  or  any  other  illegal  drug  should  be  a  criminal  offense," 
unquote. 

Would  you  reconcile  those  two  statements  for  us,  and  do  you  still 
continue  to  support  the  passage  of  that  act? 

Mr.  Sundram.  The  response  that  I  made  to  Senator  DeWine's 
question  was  essentially  a  deference  to  the  judgment  that  the  Gov- 
ernor and  the  legislature  had  made  in  passing  this  law  20  years 
ago. 

The  Chairman.  Was  that  a  matter  of  loyalty  on  your  behalf, 
since  you  had  worked  for  the  Governor? 

Mr.  Sundram.  It  is  both  a  matter  of  loyalty  and  it  is  a  matter 
of  deference  to  the  legislative  body  that  made  a  policy  call  about 
what  the  law  around  the  decriminalization  of  marijuana  ought  to 
be.  The  legislature  and  three  Governors,  since  the  enactment  of 
that  law,  had  plenty  of  opportunity  to  consider  whether  they  want- 
ed to  change  that  statute  and  have  decided  not  to  change  that  law. 
So  my  conclusion  was  that  having  considered  and  made  that  judg- 
ment, I  would  not  second-guess  them,  even  though  I  might  person- 
ally have  a  different  view  today. 

The  Chairman.  So  your  personal  view  is  that  it  is  wrong  to  de- 
criminalize marijuana? 

Mr.  Sundram.  If  the  choice  was  mine,  I  would  not  do  it. 

The  Chairman.  I  think  that  helps  us  on  that.  You  know,  there 
is  a  lot  of  angst  around  here  about  various  issues  and  it  is  hard 
to  know  where  people  are  going  to  come  down,  but  on  that  one, 
there  is  pretty  much  a  feeling  here  that  we  have  got  to  fight  the 
proliferation  of  drugs  in  our  society  and  marijuana 

Mr.  Sundram.  As  I  indicated.  Senator,  in  my  response  to  Senator 
DeWine,  I  am  a  parent  of  three  children  and  there  is  probably 
nothing  that  terrifies  a  parent  more  than  the  risk  of  their  children 
being  exposed  to  drugs  that  could  damage  their  minds  and  their  fu- 
tures. 

The  Chairman.  You  once  suggested  in  a  law  review  article  that 
a,  quote,  "universal  standard,"  unquote,  or  what  is  often  referred 
to  as  color-blind  law,  is  fundamentally  luijust  in  modem  America. 
Now,  to  quote  you,  you  said  this,  quote,  "There  is  no  constitutional 
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right  to  have  inequality  perpetuated.  If  equal  treatment  is  applied 
to  an  unequal  situation,  the  differential  impact  of  the  application 
of  uniform  standards  will  only  serve  to  perpetuate  the  oppression 
of  the  former  victims  of  unequal  treatment,"  unquote. 

Would  you  explain  for  the  benefit  of  the  committee  what  you 
meant  by  that  statement? 

Mr.  SuNDRAM.  The  context  in  which  that  statement  arises  was 
a  law  student  note  that  I  wrote  27  years  ago  that  was  published 
in  the  Buffalo  Law  Review  which  considered  a  hypothetical  situa- 
tion in  a  law  school  admissions  affirmative  action  program.  And  in 
that  article,  what  I  was  doing  was  assessing  the  state  of  the  law 
as  it  then  existed  in  1969-70  regarding  voluntary  affirmative  ac- 
tion programs  that  were  being  instituted  by  law  schools  across  the 
country. 

The  quote  that  you  just  read  was  essentially  a  paraphrasing  of 
material  that  had  been  published  on  the  subject.  Obviously,  the 
conclusions  that  I  reached  in  that  law  review  in  1970  would  be 
much  different  today,  given  the  development  of  the  law  that  has  oc- 
curred in  the  intervening  27  years,  most  notably  the  recent  ruling 
of  the  Supreme  Court  in  the  Adarand  decision  and  the  later  ruling 
of  the  Eleventh  Circuit  Court  of  Appeals  in  the  Hopwood  decision 
which  specifically  addresses  the  issue  of  the  use  of  race  in  an  2if- 
firmative  action  program  in  law  school  admissions. 

The  Chairman.  Now,  the  Supreme  Court  decided  the  seminal 
case  of  U.S.  v.  Lopez,  which  strictly  limits  Congress'  authority  to 
legislate  pursuant  to  the  commerce  clause  of  the  U.S.  Constitution. 
Are  you  familiar  with  that  case? 

Mr.  SuNDRAM.  Yes. 

The  Chairman.  OK  Can  you  describe  for  us  your  understanding 
of  the  Court's  holding  in  that  case? 

Mr.  Sundram.  In  that  case,  the  Court  considered  a  law  that  was 
passed  by  Congress  regarding  the  possession  of  guns  in  and  about 
a  school  area,  and  the  Court  considered  the  power  that  Congress 
had  under  the  commerce  clause  to  enact  legislation  that  would 
have  primarily  intrastate  effect  on  a  matter  that  did  not  have  any 
substantial  effects  on  interstate  commerce. 

And  the  Supreme  Court  ruled  that  while  Congress  could  enact 
legislation  under  the  14th  amendment  that  could  restrict  the  pow- 
ers of  the  State,  that  for  purely  intrastate  matters,  like  gun  posses- 
sion, that  the  use  of  the  commerce  clause  was  an  inappropriate  ve- 
hicle for  the  passage  of  such  legislation. 

The  Chairman.  Do  you  agree  with  that  case? 

Mr.  Sundram.  Yes,  I  do.  It  is  a  radical  change  in  the  understand- 
ing of  the  commerce  clause  as  it  has  developed  through  the  last  30 
or  40  years,  but  I  think  that  we  have  been  going  through  a  process 
of  essentially  rebalancing  the  rights  of  States  vis-a-vis  the  Federal 
Government.  And  I  thini  that  more  and  more  responsibilities  are 
being  placed  on  States  to  manage  their  own  affairs. 

The  Chairman.  Well,  they  even  hung  the  federalism  issue  on  the 
religious  freedom  case  today.  It  was  quite  interesting,  and  you  are 
right  on  that. 

When,  in  your  view,  is  it  appropriate  for  courts  to  override  the 
judgments  of  political  majorities?  And  I  am  speaking  specifically  of 
proposition  209  in  California,  which  was  a  citizen  initiative,  of 
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course,  abolishing  state-imposed  discrimination  and  preference  on 
the  basis  of  race,  national  origin,  or  gender. 

Mr.  SuNDRAM.  As  I  indicated  in  my  questionnaire  in  the  response 
to  the  question  of  judicial  activism,  I  am  a  strong  believer  that 
when  you  have  separate  branches  of  Government  that,  by  the  Con- 
stitution, had  been  given  very  specific,  separate  powers,  legislative 
functions  are  the  specific  competence  of  the  legislature  and  the  ju- 
diciary does  not  enjoy  the  same  competence  that  a  legislature  does 
in  making  those  sorts  of  choices. 

The  courts  should  give  very  high  deference  to  legislative  pro- 
nouncements or  the  process  of  enacting  laws,  whether  it  is  done 
through  a  legislative  process  or,  as  in  California,  through  an  initia- 
tive and  referendum  process.  I  think  there  has  to  be  a  presumption 
of  constitutionality  and  correctness,  and  a  fairly  strong  presump- 
tion in  favor  of  those  enactments  that  has  to  be  overcome  before 
a  court  would  consider  striking  down  an  enactment  by  a  legislative 
body. 

The  Chairman.  In  a  law  review  article  you  authored,  you  consid- 
ered a  h3T)othetical  law  school  admissions  policy  in  which  pref- 
erence is  granted  to  minority  students  on  the  basis  of  race.  In  eval- 
uating the  constitutionality  of  such  a  program,  you  stated,  quote, 
"If  the  burden  imposed  on  white  students  by  the  minority  pref- 
erence program  was  to  deprive  them  of  their  legal  education  en- 
tirely, it  would  appear  that  their  constitutional  right  to  an  equal 
educational  opportunity  is  being  violated.  But  if  the  burden  im- 
posed on  them  would  only  require  them  to  attend  a  less  desirable 
law  school,  arguably  this  is  permissible,"  unquote. 

Now,  do  you  believe  today  that  that  view  is  reconcilable  with  the 
Supreme  Court's  modem  equal  protection  jurisprudence,  at  least  as 
you  understand  it? 

Mr.  SuND-iAM.  I  think  it  would  be  very  difficult  to  justify  an  af- 
firmative action  program  of  the  nature  described  in  that  law  review 
article  27  years  ago,  particularly  in  light  of  the  Adarand  decision 
where  the  Supreme  Court  has  made  it  very  clear  that  race-based 
classifications  are  a  suspect  class.  They  are  subject  to  strict  scru- 
tiny; that  one  would  have  to  come  up  with  the  most  compelling  jus- 
tifications and  a  very  narrowly  tailored  approach  to  use  race  in  a 
particular  case. 

The  Chairman.  Now,  you  mentioned  the  Hopwood  case. 

Mr.  SuNDRAM.  Yes. 

The  Chairman.  Do  you  believe  that  your  position  in  that  law  re- 
view article  comports  with  the  holding  in  Hopwood?  And  maybe  I 
could  add  one  other  question  to  that.  Do  you  believe  that  Hopwood 
was  decided  correctly? 

Mr.  SuNDRAM.  To  answer  your  first  question,  I  think  that  the 
Hopwood  decision  is  almost  directly  contrary  to  the  condition  of  the 
law  in  1970.  And  the  conclusion  that  I  reached  in  1970  in  analyz- 
ing the  law  would  be  very  different  today  in  light  of  how  the  Su- 
preme Court  has  interpreted  the  whole  area  of  equal  protection  as 
regards  use  of  race-based  classifications. 

The  second  part  of  your  question? 

The  Chairman.  Was  Hopwood  decided  correctly,  in  your  view? 

Mr.  SuNDRAM.  I  haven't  studied  Hopwood  closely  enough,  but 
from  what  I  know  of  the  Adarand  decision,  I  think  that  the  conclu- 
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sion  the  Court  reached  in  Hopwood  is  consistent  with  what  the  Su- 
preme Court  ruled  in  Hopwood. 

The  Chairman.  Do  you  agree  with  it? 

Mr.  SUNDRAM.  With  the  Adarand  decision? 

The  Chairman.  With  the  Adarand  and  Hopwood  decisions. 

Mr.  SUNDRAM.  I  have  no  reason  to  quarrel  with  it. 

The  Chairman.  OK  I  am  going  to  go  vote,  so  we  will  turn  to  you, 
Senator  Feinstein,  and  then  if  you  will  go  to  whoever  is  on  this 
side,  it  will  be  Senator  Sessions,  and  then  I  may  have  one  or  two 
more  questions. 

Thank  you. 

Senator  Feinstein.  All  right,  that  is  fine.  Thank  you,  Mr.  Chair- 
man. 

The  Chairman.  Senator  Sessions,  you  will  be  next  when  Senator 
Feinstein  is  through. 

Senator  Feinstein.  Since  I  didn't  participate  on  the  last  nomina- 
tions panel  when  you  were  before  this  body  before,  I  am  not  really 
familiar  with  what  you  did  when  you  worked  for  the  Governor  with 
respect  to  marijuana.  Would  you  be  so  good  as  to  enlighten  me? 

Mr.  SuNDRAM.  I  was  a  staff  counsel  in  the  Office  of  Counsel  to 
the  Governor.  The  Governor,  in  consultation  with  his  criminal  jus- 
tice subcabinet,  made  a  decision  to  recommend  the  decriminaliza- 
tion of  marijuana.  New  York  had  a  law  that  was  at  that  time  con- 
sidered one  of  the  strictest  in  the  country  which  made  possession 
of  marijuana  a  felony,  and  there  were  substantial  criminal  pen- 
alties and  periods  of  imprisonment  as  a  result  of  that  law. 

The  Governor  made  the  decision  that  he  wanted  to  propose  to  the 
legislature  to  decriminalize  marijuana.  I  was  the  staff  counsel  as- 
signed the  task  of  drafting  the  legislation. 

Senator  Feinstein.  Entirely,  sale,  everjrthing? 

Mr.  SUNDRAM.  No. 

Senator  Feinstein.  Possession? 

Mr.  SuNDRAM.  Possession — the  private  possession  of  small 
amounts  of  marijuana.  Any  sale  was  still  a  crime.  Any  sale  to  a 
minor  was  a  felony,  and  any  possession  of  more  than  a  small 
amount  of  marijuana  remained  a  criminal  offense.  So  what  was  in- 
tended was  to  decriminalize  the  lowest  category  of  possession, 
which  is  consistent  with  the  law  in  seven  or  eight  other  States  that 
had  enacted  similar  provisions. 

I  worked  in  the  drafting  of  the  statute  that  was  submitted  to 
both  houses  of  the  New  York  legislature.  As  you  may  be  aware,  the 
New  York  legislature — the  assembly  is  controlled  by  the  Democrats 
and  the  senate  is  controlled  by  the  Republican  Party.  After  review- 
ing and  revising  that  law,  it  was  enacted  by  majorities  in  both 
houses  and  became  law,  and  it  has  remained  the  law  in  New  York 
over  the  ensuing  20  years. 

Senator  Feinstein.  And  what  are  your  feelings  today  about  pos- 
session of  small  amounts  of  marijuana? 

Mr.  SuNDRAM.  As  I  indicated  in  response  to  a  question,  my  per- 
sonal preference  would  be  not  to  decriminalize  drugs,  for  the  sim- 
ple reason  that  I  think  that  it  complicates  the  task  of  parents  in 
communicating  to  their  children  a  very  clear  message  about  the  un- 
desirability  of  drug  use. 
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Senator  Feinstein.  Let  me  ask  you,  if  I  might,  just  so  I  know, 
the  capital  punishment  question,  which  is  really  twofold.  One  is  do 
you  agree  with  its  constitutionality,  and  the  second  is  do  you  have 
any  personal  compunctions  that  would  prevent  you  from  carrying 
it  out? 

Mr.  SUNDRAM.  I  think  there  is  no  question  but  that  capital  pun- 
ishment is  constitutional,  and  I  have  no  personal  beUefs  that  would 
prevent  me  from  appl3ring  the  law  as  it  exists. 

Senator  FEINSTEIN.  Thank  you. 

Senator  Sessions. 

Senator  Sessions.  Thank  you.  Senator  Feinstein. 

First,  being  a  Federal  judge  is  a  demanding  thing,  and  one  of  my 
concerns  is  a  lack  of  experience  in  the  kinds  of  things  that  Federal 
judges  do.  I  will  be  frank.  I  see  nothing  in  your  background  that 
reflects  on  your  character  or  ability  or  integrity. 

But  you  have  not,  as  a  lawyer,  ever  tried  a  case  to  the  jury  or 
litigated  any  significant  amount  before  a  judge,  have  you? 

Mr.  Sundram.  No. 

Senator  SESSIONS.  As  a  practicing  lawyer,  I  have  tried  a  lot  of 
cases  both  as  a  prosecutor  and  a  private  attorney,  and  it  is  good 
to  know  that  judge  has  been  down  there,  been  in  the  pits,  knows 
what  it  is  like,  the  difficulties  that  a  lawyer  faces  in  just  doing  his 
job  every  day.  Do  you  feel  like  that  would  be  a  handicap  to  you? 

Mr.  Sundram.  Senator,  I  have  had  a  number  of  experiences  over 
my  legal  career  that  I  believe  equip  me  to  carry  out  the  duties  of 
a  Federal  judge  ably.  I  served  as  a  law  clerk  in  both  a  trial  and 
an  appellate  court  for  3  years,  during  which  I  was  exposed  to  the 
gamut  of  both  civil  and  criminal  matters  that  both  trial  judges  and 
appellate  judges  deal  with. 

I  clerked  for  the  chief  judge  of  the  New  York  State  Court  of  Ap- 
peals and  had  the  opportunity  to  learn  under  one  of  the  more  bril- 
liant judges  that  New  York  has  had.  In  the  four  years  that  I 

Senator  SESSIONS.  Was  that  a  trial  judge  or  the  appellate  court? 

Mr.  Sundram.  He  was  on  the  appellate  court. 

Senator  Sessions.  The  appellate  court? 

Mr.  Sundram.  Yes,  where  we  reviewed  trials  in  both  civil  and 
criminal  matters,  and  a  lot  of  constitutional  litigation  in  State  ac- 
tions. 

When  I  worked  as  the  counsel  to  the  Governor  for  4  years,  one 
of  my  responsibilities  was  managing  litigation  that  was  brought 
against  the  State  in  which  the  Governor  was  a  defendant  or  any 
one  of  the  20  executive  agencies  for  which  I  had  responsibility  were 
involved.  Among  those  agencies  were  the  State  prison  system,  the 
State  mental  health  system,  and  it  was  my  responsibility  to  work 
with  the  attorney  general  and  with  the  counsels  for  the  State  agen- 
cies in  fashioning  the  State  litigation  strategy  and  implementing  it. 

In  the  course  of  doing  that,  I  was  exposed  to  a  very  wide  variety 
of  litigation  matters — the  typical  frivolous  pro  se  prison  claims  that 
we  get  filed  from  time  to  time  against  the  State,  and  fairly  sub- 
stantial constitutional  litigation  that  affected  mental  health  and 
mental  retardation  institutions  in  New  York  State  and  that  af- 
fected the  policies  of  funding  schools,  and  so  on.  So  I  had  a  fair  ex- 
posure to  litigation  in  those  areas. 
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Subsequently,  I  have  worked  in  several  States  as  either  a  neutral 
factfinder  or  as  a  court  monitor  in  constitutional  class  action  litiga- 
tion which,  you  know,  raised  some  very  significant  issues  both  pro- 
cedurally and  substantively  involving  constitutional  rights.  And 
there  has  been  litigation  in  which  I  have  had  to  appear  as  an  ex- 
pert witness  and  make  reports  to  the  court  and  undergo  the  cross- 
examination,  and  so  on,  that  occurs  in  the  judicial  process. 

In  the  agency  that  I  have  run  for  the  last  20  years,  we  have  been 
given  responsibility  by  the  State  for  conducting  investigations  into 
Medicaid  fraud,  into  deaths  that  occur  in  our  institutions,  into 
child  abuse,  sexual  assaults,  that  occur  in  institutions.  And  the  out- 
come of  many  of  these  investigations  is  that  referrals  are  made  to 
the  U.S.  attorney,  to  the  State  attorney  general,  to  local  district  at- 
torneys. There  are  civil  lawsuits,  there  are  professional  disciphnary 
matters  that  occur.  So  all  of  these  cases  have  to  be  prepared  with 
an  eye  toward  litigation. 

We  have  enjoyed  an  extraordinary  success  with  those  cases. 
Some  of  the  largest  Medicaid  fraud  judgments  have  been  won  by 
the  attorney  general  on  the  strength  of  investigations  that  we  have 
conducted.  The  U.S.  attorney's  office  in  the  Eastern  District  of  New 
York  has  been  successful  in  getting  criminal  convictions  on  the 
strength  of  the  investigations  that  we  have  performed. 

By  law,  I  am  not  allowed  to  go  into  court  because  of  the  nature 
of  my  position,  but  I  have  had — as  public  officials  unfortunately  do 
these  days,  I  have  been  personally  sued  in  my  official  capacity,  and 
obviously  as  a  lawyer  one  does  not  let  the  handling  of  that  litiga- 
tion get  very  far  away  because  of  the  jeopardy  that  one  is  under. 
So  I  feel  like  I  have  had  an  exposure  to  a  v/ide  variety  of  sub- 
stantive areas  of  law  that  the  Federal  courts  deal  with. 

Senator  Sessions.  I  can  understand  that,  and  I  think  it  would 
be  less  of  a  problem  were  you  being,  say,  an  appellate  judge.  But 
to  me  and  to  most  lawyers  who  practice  in  court,  I  will  just  tell  you 
they  would  generally  be  troubled  by  appointment  of  a  person  to  a 
lifetime  position  who  never  has  been  there,  who  never  has  had  that 
opportunity  to  know  what  it  is  like  to  have  to  make  a  motion  from 
the  seat  of  your  britches  sometimes  and  try  to  defend  your  client 
and  make  your  case  and  all  those  pressures  that  go  with  it.  So  I 
think  that  is  a  factor  that  is  missing  in  your  resume.  It  is  not  your 
fault,  but  I  think  that  is  a  significant  omission. 

Let  me  ask  you  this — and,  really,  I  think  some  experience  as  a 
trial  lawyer  is  almost  required.  I  won't  say  never,  but  I  think,  to 
me,  it  is  almost  required.  You  mentioned  serving  as  an  expert  wit- 
ness. I  know  you  are  familiar  with  the  Wyatt  v.  Stickney  case. 

Mr.  SuNDRAM.  Yes. 

Senator  Sessions.  What  role  did  you  play  in  that  case?  First,  let 
me  just  say  Wyatt  v.  Stickney  was  a  Federal  case  in  which  the  con- 
stitutionality of  the  mental  health 

Mr.  SUNDRAM.  And  mental  retardation. 

Senator  Sessions  [continuing].  And  mental  retardation  system  of 
Alabama  was  challenged,  and  it  is  still  ongoing. 

Mr.  SUNDRAM.  I  know. 

Senator  Sessions.  I  had  the  opportunity  as  attorney  general,  I 
think,  the  last  year  to  try  to  get  the  State  of  Alabama  out  from 
under  the  thumb  of  the  Federal  court.  I  think  we  only  partially 
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succeeded.  But  what  was  your  role  in  initiating  and  involvement  in 
that  case? 

Mr.  SUNDRAM.  I  had  three  distinct  roles  in  that  case.  You  may 
recall  that  I  think  it  was  in  1986,  there  was  litigation  that  had 
been  brought  around  the  issue  of  compliance  with  court  orders  that 
had  been  issued  back  in  1972,  and  a  consent  judgment  was 

Senator  SESSIONS.  Were  you  involved  in  the  seventies? 

Mr.  SuNDRAM.  No,  I  had  no  involvement  in  this  case  prior  to 
1987. 

In  1986,  there  was  a  consent  judgment  that  was  reached  between 
the  plaintiffs  and  defendants  in  this  lawsuit,  and  one  of  the  ele- 
ments of  the  consent  judgment  was  the  creation  of  an  expert  con- 
sultant committee  whose  function  was  to  advise  the  defendants  on 
methods  of  implementing  that  consent  decree. 

The  consent  decree  required  that  four  people  be  selected  to  serve 
on  the  committee,  with  the  agreement  of  both  sides  to  the  litiga- 
tion, and 

Senator  Sessions.  So  let  me  get  this  straight.  You  had  lawyers 
for  the  State  and  lawyers — I  guess  the  attorney  general  and  Mental 
Health — and  lawyers  for  the  plaintiffs,  and  they  are  going  to  get 
with  the  judge  and  they  are  going  to  run  the  mental  health  system 
of  the  State  of  Alabama? 

Mr.  SuNDRAM.  Well,  the  consent  decree  was  essentially  some- 
thing that  the  parties  agreed  to  among  themselves  and  the  judge 
approved  it,  and  that  was  a  decision  they  made  long  before  I  ever 
got  involved  in  it.  So  my  role  in  the  consultant  committee  was  es- 
sentially to  provide  advice  and  assistance  to  the  State  in  the  imple- 
mentation of  that  consent  decree.  And  it  involved  such  things  as 
going  and  visiting  their  institutions  and  looking  at  their  policies 
and  practices,  and  essentially  assisting  them  with  the  steps  they 
needed  to  take  to  implement  the  decree. 

Senator  Sessions.  Were  you  retained  by  the  committee  or  the 
judge  or  the  State? 

Mr.  SuNDRAM.  The  State  paid  me. 

Senator  Sessions.  But  the  lawyer  for  the  State  didn't  pick  you. 
The  committee  selected  you? 

Mr.  SUNDRAM.  No.  The  lawyers  for  both  the  State  and  the  plain- 
tiffs jointly  agreed  to  the  members  of  the  panel.  That  activity  con- 
tinued from,  I  think,  roughly  late  1987  to  1990,  1991 — my  memory 
is  a  bit  hazy  on  that — at  which  the  point  the  committee  was  dis- 
missed. The  case  once  again  went  into  litigation  on  the  issue  of 
compliance.  There  was  a  disagreement  between  the  parties  about 
whether  the  State  was  in  compliance  or  not. 

Senator  SESSIONS.  There  is  always  a  dispute 

Mr.  SuNDRAM.  Yes. 

Senator  SESSIONS  [continuing].  Whether  the  State  is  in  compli- 
ance, and  what  compliance  means  is  satisfjdng  some  special  mas- 
ter, normally,  that  has  been  appointed  by  the  judge  who  has  no  re- 
sponsibility, legal  or  otherwise,  to  run  the  mental  health  system  in 
Alabama. 

Let  me  ask  you  this.  Isn't  it  a  fact  that  the  State  of  Alabama  has 
set  up  a  statutory  scheme  to  run  the  mental  health  system  in  the 
State? 

Mr.  SuNDRAM.  There  are  State  laws,  sure. 
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Senator  Sessions.  They  have  State  laws  and  they  pay  such  taxes 
as  they  choose  to  do  that.  Now,  I  am  aware  that  if  you  undertake 
to  do  that,  you  have  to  meet  certain  constitutional  standards.  You 
cannot  deprive  people  of  their  freedom  without  due  process.  There 
is  cruel  and  unusual  punishment  and  a  lot  of  different  things  could 
enter  into  that  constitutionally  that  the  State  could  be  enjoined 
from  doing. 

But  in  this  decree — and  let  me  just  ask  you  how  you  would  feel 
about  this.  In  the  original  decree,  one  of  the  requirements  on  the 
State  was  that  the  institutions  shall  provide,  with  adequate  super- 
vision, suitable  opportunities  for  the  patients'  interaction  with 
members  of  the  opposite  sex.  It  set  the  actual  square  footage  that 
the  judge  apparently  considered  to  be  constitutionally  required,  a 
minimum  of  80  square  feet  of  core  space  per  patient.  Single  rooms 
have  to  have  a  minimum  of  100  square  feet.  It  talks  about  toilets 
and  lavatories.  There  will  be  one  toilet  provided  for  each  eight  pa- 
tients and  one  lavatory  for  each  six  patients.  There  will  be  at  least 
1  tub  or  shower  for  each  15  patients,  and  minimum  dayroom  areas 
shall  be  40  square  feet  per  patient. 

Such  facilities  shall  ensure  that  the  temperature  in  the  hospital 
shall  not  exceed  83  degrees  Fahrenheit — they  can  go  to  my  house 
in  Mobile  and  the  temperature  is  set  higher  than  that — and  shall 
not  fall  below  68  degrees.  The  water  for  washing,  and  so  forth, 
shall  be  thermostatically  controlled  at  110  degrees  Fahrenheit  at 
the  fixture,  and  for  dishwashing  and  laundry  use,  188  degrees. 

This  is  before  your  time;  I  don't  blame  you  for  that.  But  how  do 
you  feel  about  the  judiciary  moving  into  a  matter  like  this  and  real- 
ly micromanaging  an  institution  because  the  judiciary  may  have 
correctly  found  that  in  certain  areas  constitutional  rights  were  vio- 
lated? 

Senator  Leahy.  If  I  could  interject  just  a  moment,  I  would  as- 
sume you  are  asking  the  witness  how  he  feels  about  it  in  a  broad, 
general  way.  Obviously,  he  has  not  heard  any  of  the  evidence  in 
this  case.  He  has  no  idea  whether  there  was  evidence  that  there 
had  been  scalding  water,  not  scalding  water,  or  anjrthing  else,  nor 
even  what  the  Alabama  law  may  or  may  not  have  required  and 
whether  this  was  taken  in  as  part  of  the  evidence  before  them. 

I  think  I  could  show  you  some  very,  very  specific  rulings  of  courts 
in  my  State  where  both  the  plaintiff  and  defendant  agreed  that  the 
rulings  made  a  great  deal  of  sense  under  the  facts  and  the  law  at 
that  time,  whereas  to  us  they  might,  out  of  context,  appear  other- 
wise. 

So  I  would  hope  you  are  not  asking  him  about  the  Alabama  case 
without  knowing  the 

Senator  SESSIONS.  I  am  not  sure  you  heard.  Senator  Leahy,  that 
he  was  a  consultant  in  that  case.  So  he  wasn't  involved  at  that 
time,  but  later  he  was  a  paid  consultant. 

Senator  LEAHY.  I  understand,  but  what  I  am  saying  is  he  was 
not  in  it  at  that  time. 

Senator  SESSIONS.  Yes,  that  is  true. 

I  am  asking  in  general 

Mr.  SUNDRAM.  Well,  let  me  respond  to  your  question. 

Senator  SESSIONS  [continuing].  Because  that  is  a  problem  that 
we  have  been  dealing  with  in  this  age  of  judicial  activism. 
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Mr.  SUNDRAM.  And  the  experience  that  I  have  had  that  I  think 
resonates  with  yours  is  during  the  time  that  I  was  an  assistant 
counsel  to  the  Governor,  one  of  my  responsibihties  was  to  represent 
the  interests  of  the  Governor  of  New  York,  who  was  a  defendant 
in  the  Willowbrook  lawsuit,  which  was  a  case  filed  just  about  the 
same  time  as  Wyatt  was  filed  in  Alabama  and  involved  the  same 
t5^e  of  litigation  against  the  institutions  for  the  mentally  retarded 
in  New  York  State. 

In  that  particular  case,  the  Governor  felt  the  same  way  as  you 
are  articulating,  a  concern  about  the  judiciary  micromanaging  the 
manner  in  which  New  York  State  was  running  its  institutions.  And 
we  had  a  49-page,  single-spaced  set  of  standards  that  sound  very 
much  like  what  you  have  just  read. 

I  think  what  that  is  all  reflective  of  is  an  era  of  litigation  involv- 
ing institutions  where,  in  a  number  of  States,  either  consent  de- 
crees or  court  orders  were  extremely  specific  in  terms  of  what  they 
required.  States  have  run  into  difficulty  in  implementing  every  last 
detail  of  those  court  orders  partly  because  the  professional  expecta- 
tions of  how  institutions  should  run  change  over  time. 

So  one  of  the  difficulties  in  trying  to  implement  those  court  or- 
ders is  that  the  professional  standards  have  evolved  over  a  period 
of  time,  and  I  think  that  defendants  in  all  of  those  kinds  of  cases 
have  found  it  extraordinarily  frustrating. 

Senator  SESSIONS.  I  think  so,  too. 

Mr.  SUNDRAM.  One  of  the  points  that  we  worked  on  in  the  litiga- 
tion in  both  New  York  and  in  Alabama  is  we  tried  to  reduce  the 
specificity  of  all  of  those  requirements  to  a  more  general  require- 
ment of  complying  with  certain  professional  norms  as  are  reflected 
in  the  Federal  financing  standards. 

Senator  SESSIONS.  That  is  good.  What  professional  norms?  What 
we  have  with  regard  to  the  Department  of  Human  Resources  and 
child  abuse  system  is  a  $180,000-a-year  special  master  who  flies  in 
from  Miami  and  tells  everybody  how  to  run  the  juvenile  system  in 
the  State,  and  he  wasn't  elected  by  the  people.  He  was  appointed 
by  an  unelected,  lifetime-appointed  Federal  judge,  for  whom  no  one 
can  answer. 

At  some  point  in  the  past,  somebody,  out  of  fear  of  a  judgment, 
entered  into  a  consent  decree  that  the  courts  are  incredibly  reluc- 
tant to  change.  So  we  have  the  people  of  Alabama  being  taxed  to 
support  a  system  they  can't  control,  which  sounds  like  taxation 
without  representation,  and  I  think  it  is  a  fundamental  thing.  Are 
you  troubled  by  that  whole  process? 

Mr.  SuNDRAM.  Which  process  specifically  are  you  referring  to? 

Senator  SESSIONS.  This  process  of  special  masters  and  courts 
managing.  I  know  you  praised  this  Wyatt  v.  Stickney  case  in 
speeches,  and  at  one  time  judges,  you  know,  were  heroes  if  they 
took  over  a  system,  because  the  State  wasn't  running  it  like  they 
thought  it  ought  to  be  run  and,  ran  it.  That  was  supposed  to  be 
wonderful,  but  I  think  people  are  getting  a  different  view  of  that 
now. 

Mr.  SuNDRAM.  I  certainly  am  not  a  believer  that  the  best  way  to 
run  good  institutions  is  to  have  a  Federal  court  to  do  it.  As  I  think 
I  indicated  to  the  response  in  my  questionnaire  on  this  issue,  I 
think  these  are  issues  that  by  and  large  are  outside  the  competence 
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of  the  Federal  judiciary  to  manage.  I  think  that  these  are  executive 
responsibiHties  and  that  is  where  the  responsibihty  ought  to  be 
lodged. 

What  has  happened,  I  think,  in  some  instances  is,  either  as  a  re- 
sult of  the  States  agreeing,  as  we  did  in  New  York,  to  a  consent 
judgment  that  essentially  turned  over  large  chunks  of  responsibil- 
ity to  a  review  panel  in  that  case,  or  in  other  cases  to  a  special 
master,  I  think  these  are  exceptional  and  aberrant  situations.  And 
it  is  not  as  a  general  matter  a  desirable  way  of  trying  to  run  the 
government  because  one  of  the  problems  that  you  run  into  is  the 
problem  you  just  referenced,  the  allocation  of  resources.  There  is  a 
finite  amount  of  resources  within  the  State. 

I  can  speak  to  you  from  the  experience  in  New  York  that  when 
there  was  a  class  that  was  protected  by  the  Willowbrook  consent 
decree,  the  State  was  spending  an  awful  lot  of  money  in  imple- 
menting services  for  that  class  of  people.  That  class  was  about 
10,000  people,  but  we  had  another  15,000  in  other  institutions  and 
we  had  another  100,000  who  were  outside  institutions  requiring 
services.  And  the  problem  that  the  Grovemor  was  constantly  run- 
ning into  was  how  does  he  allocate  resources  to  meet  the  needs  of 
all  the  people  in  some  equitable  way.  And  the  effects  of  the  consent 
decree  were  to  distort  that  process  of  allocation,  which  was  fun- 
damentally a  legislative  and  executive  responsibility  under  the  con- 
stitutional scheme  of  separation  of  powers. 

Senator  SESSIONS.  I  will  conclude  on  that.  In  Alabama,  this  proc- 
ess reached  a  high  art  form.  A  lawsuit  was  filed  challenging  the  at- 
large  election  of  supreme  court  justices,  even  though  we  had  three 
minority  black  candidates  run  for  supreme  court  judge  and  all 
three  had  won.  The  only  three  who  had  run  had  been  elected.  My 
predecessor  for  attorney  general  and  the  plaintiffs  entered  into  a 
settlement  where  they  agreed  to  add  judges  to  the  court  of  criminsil 
appeals,  the  court  of  civil  appeals,  and  the  supreme  court,  to  be 
picked  by  a  committee;  all  in  direct  violation  of  the  constitution  of 
the  State  of  Alabama. 

The  attorney  general  agreed  to  the  settlement  within  7  days 
after  the  lawsuit  had  been  filed.  The  Federal  court  also  approved 
it.  Fortunately,  I  was  elected  attorney  general  and  we  appealed  it 
to  the  Eleventh  Circuit  Court  of  Appeals  and  they  reversed  the 
opinion.  But  you  oftentimes  have  school  boards  sa3dng  "sue  me"  to 
plaintiffs  or  asking  the  judge  to  enter  an  order  to  give  the  entity 
sued  more  money  to  comply  with  plaintiffs  complaints.  It  is  not  a 
healthy  adversarial  relationship.  Ml  of  a  sudden,  the  plaintiffs  and 
the  institutions  being  sued  get  together  and  they  conspire  against 
the  taxpayers,  who  may  be  tired  of  giving  them  any  more  money. 
They  have  made  up  their  minds  they  don't  want  to  give  them  any 
more  money. 

I  am  sorry.  I  get  carried  away  on  that.  Mr.  Chairman,  that  is  a 
matter  that  I  have  to  deal  with  a  lot.  Let  me  say  again  I  respect 
you  and  your  integrity  and  I  don't  question  that  one  bit.  You  were 
sent  there  to  do  a  job  that  you  were  asked  to  do,  and  I  have  never 
heard  any  bad  report  regarding  your  work.  However,  it  is  a  matter 
of  importance  to  me  as  we  attempt  to  reestablish  the  proper  role 
of  executive,  judicial,  and  legislative  branches  to  discuss  this. 

Thank  you,  Mr.  Chairman. 
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The  Chairman.  Well,  thank  you. 

Mr.  Sundram,  although  I  agree  with  Senator  Sessions  that  it  is 
always  helpful  to  have  had  litigation  experience,  I  don't  think  that 
that  is  a  disqualifying  factor.  Frankly,  there  have  been  very  few 
witnesses  who  have  come  before  this  committee  that  appear  to  be 
as  intelligent  as  you  are,  and  that  is  saying  a  lot  because  almost 
every 

Mr.  Sundram.  Thank  you.  Senator. 

The  Chairman  [continuing].  Judgeship  nominee  who  has  come 
before  this  committee  in  my  whole  21  years,  and  I  have  been 
through  a  lot  of  them,  has  been  an  exceptional  person.  So  I  com- 
mend you  for  what  you  have  been  able  to  accomplish  in  your  life. 

Let  me  just  say  this.  I  am  serious  about  judges  who  become  ac- 
tivist on  the  court,  and  by  activist  I  mean  usurping  the  powers  of 
the  legislative  and  executive  branches  of  Government,  and  sub- 
stituting their  own  policy  preferences  for  what  the  law  really  is  or 
what  they  think  it  should  be.  And  so  help  me,  I  am  counting  on 
you  not  becoming  one  of  those  because  if  you  do,  you  will  under- 
mine the  opportunities  for  many  people  in  the  future. 

A  lot  of  us  are  tired  of  unelected  judges,  unaccountable  judges 
who  are  placed  in  these  positions  for  a  lifetime  getting  on  the 
bench  and  then  acting  like  superlegislators  in  black  robes.  There 
are  cases  of  first  impression  where  you  do  have  to  split  the  baby, 
so  to  speak,  but  I  am  counting  on  you  living  up  to  this  mandate 
that  I  am  giving  you  right  now.  I  should  have  said  this  to  the  other 
judges  as  well.  I  feel  sorry  that  I  haven't  done  that. 

But  I  am  just  sa)dng  that  there  is  nothing  that  undermines  the 
Federal  judiciary  more  than  judges  who  are  activist  judges,  wheth- 
er they  come  from  the  left  or  whether  they  come  from  the  right. 
And  even  though  we  had  a  recent  judge  who  is  a  very  fine  man — 
I  like  him  a  lot,  very  conservative.  I  think  he  is  a  very  fine  judge, 
except  recently  he  issued  an  opinion  that  literally  was  an  activist 
opinion  from  the  right,  and  I  condemn  that  even  though  I  would 
probably  agree  with  the  outcome.  But  that  is  not  the  way  the  law 
should  be. 

If  we  have  judges  just  start  acting  like  legislators  and  usurping 
the  powers  of  the  various  branches  of  Government  that  are  coequal 
to  them,  you  will  luidermine  the  rule  of  law  and  you  will  under- 
mine the  power  of  Federal  judges.  And,  frankly,  I  think  you  will 
have  people  arguing  for  term  limits  of  Federal  judges.  Now,  it  is 
already  going  on.  The  best  way  is  to  have  good  judges  on  the  bench. 
I  don't  care  what  your  ideology  is  if  you  apply  the  law  that  is  writ- 
ten by  people  who  literally  have  to  stand  for  reelection  and  have 
to  justify  their  stance  for  reelection. 

I  don't  mean  to  lecture  to  you,  but  I  just  want  to  tell  you  that 
I  am  very  impressed  with  you  personally  and  with  your  family.  It 
is  clearly  a  very  nice  family,  and  I  am  going  to  do  what  I  can  to 
see  that  you  make  it  to  this  position,  and  I  believe  I  can  do  a  lot. 
And  I  am  doing  so  on  the  basis  that  I  believe  that  you  will  be  a 
great  judge  when  you  get  there. 

To  the  extent  that  you  lack  litigation  experience,  I  think  that 
would  be  helpful.  But  I  have  seen  judges  who  have  had  a  wealth 
of  litigation  experience  that  I  think  you  can  surpass.  It  is  a  limiting 
factor,  but  it  is  one  that  can  be  overcome  by  a  person  of  your  obvi- 
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ous  intelligence  and  capacity.  So  I  just  wish  you  well.  We  are  hon- 
ored to  have  your  family  with  us. 

Are  you  going  to  be  a  lawyer  or  are  you  going  to  be  a  doctor?  He 
looks  like  he  could  be  anything  he  wants  to  be.  That  is  what  he 
looks  like  to  me.  I  will  accept  a  Michael  Jordan,  too,  after  what  he 
did  to  our  team  out  there  in  Utah. 

In  any  event,  we  are  grateful  that  we  have  been  able  to  resolve 
some  of  these  problems.  You  can  see  why  there  was  concern  on  the 
part  of  members  of  the  committee,  and  I  just  wish  you  the  best  and 
I  will  do  everything  in  my  power  to  help  you. 

Mr.  SUNDRAM.  Thank  you.  I  appreciate  your  statements,  Senator, 

The  Chairman.  So  I  know  you  have  had  to  wait  the  longest  of 
all,  but  in  a  way  it  has  been  worth  it. 

Do  you  have  an3rthing  else,  Senator  Sessions? 

Senator  SESSIONS.  No.  I  again  would  like  to  say  I  appreciate  your 
being  forthcoming  and  candid  with  us,  and  I  respect  you  and  your 
ability. 

Mr,  SUNDRAM.  I  just  might  make  one  statement.  Senator.  My  fa- 
ther taught  me  when  I  was  a  child  he  referred  to  himself  as  a  pub- 
lic servant,  as  somebody  who  worked  in  the  State  government  in 
India.  And  as  a  child  who  grew  up  having  servants  in  our  house 
who  attended  to  our  needs,  hearing  him  describe  himself  as  a  serv- 
ant was  something  of  a  shock  because  it  is  not  a  position  people 
aspire  to  in  India. 

But  it  is  a  lesson  that  has  remained  with  me  and  I  have  always 
regarded  every  office  that  I  have  held,  public  office,  as  a  trust;  that 
it  is  not  a  possession,  it  is  a  trust  in  which  one  is  held  to  burnish 
that  office,  to  leave  it  richer  than  when  you  came,  not  to  leave 
yourself  richer,  but  to  leave  the  office  richer.  And  one  can  only  do 
that  by  being  faithful  to  the  charter  that  you  are  given  in  holding 
that  public  office,  whether  it  is  a  statute  that  defines  your  powers 
or  in  the  case  of  a  Federal  court  judge,  the  Constitution  and  the 
jurisdiction  that  is  entrusted  to  you  by  the  Congress  of  the  United 
States.  And  I  promise  you  that  I  will  be  faithful  to  that. 

The  Chairman.  Well,  if  you  will,  you  will  make  your  father  very 
proud.  And,  frankly,  I  have  a  feeling  that  you  are  going  to  be  and 
if  you  are,  you  will  be  an  example  to  some  who  have  a  tendency 
to  stray  from  the  rule  of  law,  or  should  I  say  the  rule  of  judging 
even  more,  but  it  is  the  rule  of  law,  too. 

I  think  Senator  Sessions  has  been  one  who  has  taken  as  much 
interest  in  the  Federal  courts  as  anybody  on  this  committee,  so  I 
am  pleased  to  hear  him  compliment  you  the  way  he  has. 

Senator  Feinstein,  on  the  other  side,  has  taken  a  tremendous  in- 
terest, naturally,  being  a  Democrat  and  wanting  to  support  this  ad- 
ministration. But  she  is  very  fair  and  very  much  an  integral  and 
important  part  of  this  committee  and,  frankly,  is  a  great  help  to 
the  chairman  almost  on  a  weekly  basis. 

So  these  two  people  speaking  highly  of  you  is,  I  think,,  very,  very 
much  weighs  heavily  in  your  favor,  as  do  the  two  Senators  who 
have  both  supported  you  from  New  York.  So  I  just  want  you  to 
know  that  we  are  proud  of  you  and  we  will  do  everything  in  our 
power  to  see  that  this  moves  as  quickly  as  I  can  move  it. 

Believe  it  or  not,  I  don't  think  that  what  is  happening  up  here 
is  nearly  as  bad  as  people  say.  It  is  taking  an  average  of  619  days 
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to  get  a  nomination  from  this  White  House.  I  am  not  condemning 
them  either.  Part  of  their  problems  arise  from  working  with  Sen- 
ators £ind  trying  to  consult  with  Senators.  But  we  still  have  73  of 
these  seats  that  are  open;  we  don't  even  have  a  nomination. 

I  am  hopeful  the  committee  will  be  able  to  assist  the  administra- 
tion in  the  confirmation  of  good  judgeship  nominees  as  they  are 
sent  up  here.  And  I  believe  that  our  committee  will  do  a  good  job, 
and  very  comparable  to  committees  of  the  past.  But  to  the  extent 
that  you  have  been  here  today,  I  think  you  have  added  to  the  de- 
sire of  those  on  this  committee  to  do  a  good  job  and  to  help  good 
people  like  you  to  get  on  the  bench. 

But  remember  my  words.  I  do  read  some  of  these  cases  and  I  am 
counting  on  you  observing  the  rule  of  judging  and  observing  the 
rule  of  law.  You  understand  these  laws,  you  are  brilliant,  and  there 
is  no  reason  why  you  shouldn't  be  a  great  judge,  and  I  expect  you 
to  be. 

Mr.  SUNDRAM.  Thank  you  very  much.  Senator. 

Senator  Feinstein.  And  he  will  follow  up. 

The  Chairman.  Yes,  you  can  count  on  me  following  up.  That  has 
unnerved  some  of  them  when  I  occasionally  point  out  a  decision 
that  I  consider  to  be  wrong.  And,  generally,  we  try  to  do  it  accu- 
rately so  that  we  don't  malign  judges  because  I  don't  think  there 
are  any  greater  supporters  of  the  Federal  judiciary  than  the  three 
people  sitting  here  right  now  on  this  committee  that  you  are  in 
front  of.  So  you  can  help  us  a  great  deal  by  being  what  you  have 
said  you  would  be,  OK?  We  are  sure  glad  to  have  your  family  and 
you  as  a  witness  as  well.  Thank  you  so  much. 

With  that,  we  are  going  to  adjourn  this  committee  until  further 
notice. 

[Whereupon,  at  5:25  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 


QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  Name  (including  any  former  names  used.) 

Christopher  Droney 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:  Office: 

35  Bainbridge  Road  Office  of  the  United  States  Attorney 

West  Hartford,  CT  061 1 9  P.O.  Box  1 824,  1 57  Church  Street 

New  Haven,  CT  06510 

3.  Date  and  place  of  birth: 

June  22,  1954 
Hartford,  Connecticut 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married  to  Elizabeth  Kelly  Droney 

Spouse's  maiden  name:  Elizabeth  Lawson  Kelly 

Occupation  of  spouse:  at  home  with  our  children;  formerly,  she  was  a  high 

school  History/American  Studies  teacher.  She  will  return  to  teaching  when 

our  children  are  older. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

College:  Holy  Cross  College 

Worcester,  MA 
Attended  1 972  through  1 976 
Bachelor  of  Arts,  1 976 
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Law  School:  University  of  Connecticut  School  of  Law 

Hartford,  CT 

Attended  1976  through  1979 
Juris  Doctor,  1979 


6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

1993-  present:     United  States  Attorney's  Office 
District  of  Connecticut 
New  Haven,  Connecticut 
United  States  Attorney 

1984-1994:  Reid  &  Riege,  PC.  (law  firm) 

Hartford,  Connecticut 
Associate  attorney  1 984  to  1 987 
Vice  President  and  stockholder  1 987  to  1 994 

1981-1984:  Buckley  &  Santos,  P.C.  (law  firm) 

Hartford,  Connecticut 
Associate  Attorney 

1 979-1 981 :  Day,  Berry  &  Howard  (law  firm) 

Hartford,  Connecticut 
Associate  Attorney;  member  of  Trial  Department 

1 981 :  Aetna  Life  &  Casualty 

Hartford,  Connecticut 
Attorney;  member  of  Law  Department 

1978:  Day,  Berry  &  Howard 

Hartford,  Connecticut 
Summer  Associate 

1977:  Hartford  County  State's  Attorney 

(prosecutor's  office) 
Hartford,  Connecticut 
Law  Student  Intern 
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7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee: 

College:  magna  cum  laude 

Jesuit  honor  society  (Alpha  Signa  Nu) 
History  honor  society  (Phi  Alpha  Theta) 

Law  School:  Member  and  Notes  and  Comments  Editor 

of  the  Connecticut  Law  Review 

Community  Citizen  of  the  Year,  Nutmeg  District, 

Awards:  Boy  Scouts  of  America,  1 994 

Distinguished  Law  Enforcement  Award, 
Hartford  Police  Union,  1994 

Honors  Award,  Mushaba  Force 
Youth  Foundation,  1995 

Special  Recognition  Award, 

Spanish  American  Merchants  Association,  1 997 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 

Hartford  County  Bar  Association 

►  member  from  1 980  to  1 993 

►  member  of  Board  of  Directors 
from  1986  to  1992 

►  member  of  Continuing  Legal  Education  Committee 
from  1981  to  1986 

►  chair  of  Bench/Bar  Committee  from  1985  to  1987 


Connecticut  Bar  Association 
►  member  from  1980  to  1993 
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►  member  of  Executive  Committee  of  Federal 
Practice  Section  from  1 993  to  present,  ex  officio 

►  chairperson  of  Law  Day,  1 995 

American  Bar  Association 

►  member  from  1984  to  1993 

Federal  Bar  Council 

►  member  since  January,  1997 

Advisory  Committee  on  local  federal  rules, 
U.S.  District  Court,  Connecticut 

►  member  since  1993 

In  addition  to  my  memberships  and  participation  listed  above,  I  have 
been  a  lecturer  and  panelist  on  numerous  continuing  legal  education 
topics,  including  trial  and  appellate  practice,  evidence,  and  discovery 
for  the  Connecticut  Bar  Association  and  Hartford  County 
Bar  Association. 

I  was  appointed  by  Attorney  General  Reno  in  1994  to  a  two 

year  term  as  a  member  of  the  Attorney  General's  Advisory  Committee 

of  U.S.  Attorneys.  I  have  also  served  as  Chair  of  its  Civil  Issues 

Subcommittee. 

10.  Other  memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Member,  Federal  Bar  Council 

Member,  St.  Timothy  Roman  Catholic  Church 

Member,  YMCA/YWCA  Indian  Guides 

1 1 :  Court  Admission:  List  all  courts  in  w^ich  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Give  tjie  same 
information  for  administrative  bodies  which  require  special  admission  to  practice. 

Connecticut  Superior  Court,  Appellate  Court  and  Supreme  Court, 
October,  1979 

U.S.  District  Court  for  the  District  of  Connecticut,  March,  1 980 

U.S.  Court  of  Appeals  for  the  Second  Circuit,  November,  1982 

U.S.  Supreme  Court,  August,  1990 
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There  are  no  lapses  in  membership  for  any  of  these  admissions.  All  are 
in  good  standing. 

12  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply 
a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

I  authored  a  student  case  note  while  on  the  law  review  in  law  school 
entitled  The  Briefcase  Caper,  Standing  and  Due  Process  Exclusion,  10 
Conn.LRev.  210(1977). 

I  edited  numerous  law  student  case  notes  while  I  was  notes  and 
comments  editor  of  the  law  review. 

I  have  attached  copies  of  press  accounts  of  the  numerous  speeches 
I  have  made  as  United  States  Attorney  to  law  enforcement  organizations, 
civic  groups,  schools,  etc.,  which  involved  legal  policy,  as  well  as  copies 
of  my  notes  for  speeches.  I  have  also  attached  related  press  materials. 

1 3:  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent;  March  24,  1997 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  positions  were  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

I  served  as  a  Special  Master  for  the  U.S.  District  Court  in  Connecticut 
from  1 985  to  1 993  and  a  Special  Master  for  the  Connecticut  Superior 
Court  in  1992.  Both  are  trial  courts. 

1 5.  Citations:  If  you  are  or  have  been  a  judge,  provide;  (1 )  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 

and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

1.  Town  Council  Member,  Town  of  West  Hartford,  (1983-1989)  (elected) 

(Deputy  Mayor  1983-1985;  Mayor  1985-1989) 

2.  Member,  Charter  Revision  Commission,  Town  of  West  Hartford 

(1982-1983)  (appointed  by  the  Town  Council) 

3.  Vice  Chair,  Finance  Advisory  Board,  Town  of  West  Hartford 

(1981-1982)  (appointed  by  the  Town  Council) 

I  have  had  no  unsuccessful  candidacies  for  office. 

17.  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1 .  describe  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

I  have  not  clerked  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

1993-  present:     United  States  Attorney's  Office 
District  of  Connecticut 
New  Haven,  Connecticut 
United  States  Attorney 

1984-1994:  Reid  &  Riege,  PC.  (law  firm) 

Hartford,  Connecticut 
Associate  attorney  1 984  to  1 987 
Vice  President  and  stockholder  1987  to  1994 
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1981-1984:  Buckley  &  Santos,  PC.  (law  firm) 

Hartford,  Connecticut 
Associate  Attorney 

1 979-1 981 :         Day,  Berry  &  Howard  (law  firm) 
Hartford,  Connecticut 
Associate  Attorney;  member  of  Trial  Department 

1 981 :  Aetna  Life  &  Casualty 

Hartford,  Connecticut 
Attorney;  member  of  Law  Department 

1978:  Day,  Berry  &  Howard 

Hartford,  Connecticut 
Summer  Associate 

1977:  Hartford  County  State's  Attorney 

(prosecutor's  office) 
Hartford,  Connecticut 
Law  Student  Intern 

In  the  period  from  1985  to  1989,  I  also  served  as  a  Special  Federal  Public 
Defender  for  the  United  States  District  Court  in  Connecticut. 

b.  1 .  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

The  general  character  of  my  practice  has  been  litigation  and 
trial  experience  since  1 979,  except  for  a  brief  period  in  1 981 
when  I  practiced  investment  law. 

Following  my  graduation  from  the  University  of  Connecticut 
School  Of  Law  in  1979, 1  joined  the  Hartford  office  of  the  law  firm  of 
Day,  Berry  &  Howard  as  an  associate  attorney.  At  the  time,  there 
were  approximately  one  hundred  lawyers  at  the  firm.  I  joined  the 
litigation  department  and  was  responsible  for  civil  matters  such  as 
personal  injury  defense,  products  liability,  antitrust,  and  corporate 
disputes.  I  tried  a  number  of  cases  in  this  period,  usually  with 
senior  lawyers,  but  also  as  chief  trial  attorney. 

In  1981 ,  I  joined  the  law  department  of  Aetna  Life  &  Casualty  for  a 
brief  period,  approximately  eight  months.  (Day,  Berry  &  Howard 
and  Aetna  have  a  close  relationship.)  I  worked  on  investment  law 
matters  at  Aetna. 


43-594    97-18 


536 


In  1981 ,  following  my  time  at  Aetna,  I  joined  the  private  law 
firm  of  Buckley  &  Santos  in  Hartford.  That  firm  had  four  other 
lawyers  and  specialized  exclusively  in  complex  civil  and  criminal 
trial  work.  While  at  Buckley  &  Santos  I  handled  a  number  of 
important  civil  and  criminal  matters,  including  wrongful  death, 
federal  civil  rights,  capital  felony  and  others.  I  also  argued  appeals 
before  the  Connecticut  Supreme  Court  and  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit. 

In  1984,  I  joined  the  Hartford  law  firm  of  Reid  &  Riege,  PC.  Reid 
&  Riege  has  approximately  fifty  lawyers  and  I  was  a  member  of  the 
trial  department  for  nine  years.  I  became  a  stockholder  and  officer 
in  1 987  and  practiced  exclusively  in  the  area  of  litigation.   I  tried 
many  cases  as  both  chief  trial  counsel  and  associate  trial  counsel 
at  Reid  &  Riege  and  argued  many  appeals  as  well. 

In  1 993,  I  was  appointed  United  States  Attorney  for  the  District  of 
Connecticut,  and  am  currently  in  that  position.  As  United  States 
Attorney,  I  have  supervised  and  directed  the  Assistant  United 
States  Attorneys  in  prosecuting  federal  crimes  and  representing 
the  United  States  in  civil  matters.   I  have  also  personally  tried  two 
cases:  the  first,  a  prosecution  of  the  leadership  of  the  Ku  Klux  Klan  in 
Connecticut  and  the  second,  the  prosecution  of  a  drug  gang  leader 
from  New  Haven.  While  United  States  Attorney,  I  also  argued 
three  appeals  in  the  United  States  Court  of  Appeals 
for  the  Second  Circuit,  including  the  constitutionality  of  the  Child 
Support  Recovery  Act. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

It  is  difficult  to  describe  a  typical  former  client  from  my  time  in 
private  practice,  as  I  represented  individuals  charged  with 
federal  felonies,  individuals  in  personal  injury  cases  and 
many  business  entities  with  complicated  civil  litigation  matters. 
However,  all  were  in  the  area  of  litigation. 

c.  1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

While  in  private  practice,  I  appeared  in  court  frequently. 
As  United  States  Attorney,  I  tried  two  cases  and  argued 
three  appeals. 
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2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts: 

In  private  practice,  approximately  twenty-five 

percent.  As  United  States  Attorney,  one  hundred  percent. 

(b)  state  courts  of  record; 

In  private  practice,  approximately  seventy-five  percent. 
As  United  States  Attorney,  zero  percent. 

(c)  other  courts. 
None. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

In  the  period  from  1981  to  1986,  I  estimate  that  forty  percent  of  my 
litigation  was  criminal    From  1986  to  1993,  I  concentrated  almost 
exclusively  on  civil  matters.  As  United  States  Attorney,  I  estimate  that 
two-thirds  of  our  work  is  criminal  and  one-third  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Approximately  twenty-seven.  For  about  half  of  these,  I  was 
sole  counsel,  one  quarter  chief  counsel,  and  one  quarter 
associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

Approximately  two-thirds  non-jury  and  one-third  jury. 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
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the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each 
case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

1.         United  States  v.  William  Dodge.  61  F.3d  142  (2d  Cir.  1995), 
cert  den'd.  116  S.  Ct.  741  (1996);  Co-counsel:  Assistant  U.S. 
Attorney  Anthony  E.  Kaplan,  157  Church  Street,  New  Haven,  CT 
06510,  telephone  no.  (203)  773-2108;  opposing  counsel:  Thomas 
G.  Dennis  (Federal  Public  Defender),  241  Main  Street,  Hartford,  CT 
06106,  telephone  no.  (860)  240-3357;  Judges:  trial:  Honorable  T.F. 
Gilroy  Daly,  United  States  District  Judge  (deceased);  appeal:  U.S. 
Court  of  Appeals  for  the  Second  Circuit;  date  of  guilty  plea: 
May  26,  1994. 

I  and  an  Assistant  U.S.  Attorney  prosecuted  the  New 
England  Grand  Dragon  of  the  Ku  Klux  Klan  for  weapons  offenses. 
The  defendant  entered  a  conditional  plea  of  guilty  to  possessing  a  pipe 
bomb  and  appealed  his  conviction  to  the  United  States  Court  of 
Appeals  for  the  Second  Circuit,  attacking  the  constitutionality  of  the 
National  Firearms  Act.  The  Second  Circuit  affirmed  the  conviction.  I 
was  lead  trial  counsel  and  lead  appellate  counsel. 

This  case  was  significant  because  it  was  a  prosecution  of  the  New 
England  Grand  Dragon  of  the  Ku  Klux  Klan  for  planning  and 
carrying  out  the  acquisition  of  pipe  bombs  and  weapons  which  were 
intended  for  extremely  dangerous,  violent  crimes.  The  principal  legal 
issue  —  the  constitutionality  of  the  National  Firearms  Act  -  was  also 
important. 

2.  United  States  v.  Edmund  S.  Borkosl<i.  61  F.3d  142  (2d  Cir.  1995),  eeil 
den'd,  116  S.  Ct.  741  (1996);  Co-counsel:  Assistant  U.S.  Attorney 
Anthony  E.  Kaplan,  157  Church  Street,  New  Haven,  CT  06510, 
telephone  no.  (203)  773-2108;  opposing  counsel:  Joseph  C.  Bums, 
One  State  Street,  Hartford,  CT  06103,  telephone  no.  (860)  549-1000 
(appellate  counsel),  and  John  D.  Maxwell,  100  Pearl  St.,  Hartford,  CT 
06103,  telephone  no.  (860)  522-3343  (trial  counsel);  Judges:  trial: 
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Honorable  T.F.  Gilroy  Daly,  United  States  District  Judge  (deceased); 
appeal:  U.S.  Court  of  Appeals  for  the  Second  Circuit;  date  of  verdict: 
June  19,  1994. 

I  and  an  Assistant  U.S.  Attorney  prosecuted  a  member  of  the 
Connecticut  Chapter  of  the  Ku  Klux  Klan  for  conspiracy  to  possess  a 
silencer.  The  Defendant  was  convicted  follov^^ing  a  jury  trial  and  his 
conviction  was  sustained  on  appeal.  I  was  lead  trial  counsel  and  lead 
appellate  counsel. 

This  was  a  related  matter  to  the  Dodge  prosecution  mentioned  above 
and  was  particularly  significant  because  Borkoski  conspired  to  obtain 
a  handgun  and  silencer  with  the  stated  intent  of  killing  an  African 
American  because  of  his  race. 

United  States  v.  James  Fields.  Nos.  96-1 168,  -1257,  1997  WL  239648 

(2d  Cir.  May  12,  1997),  Co-counsel:  Deputy  U.S.  Attorney  John  H. 

Durham,  157  Church  Street,  New  Haven,  CT  06510, 

telephone  no.  (203)  773-2108;  opposing  counsel:  Thomas  G.  Dennis 

(Federal  Public  Defender).  241  Main  St.,  Hartford,  CT  06106, 

telephone  no.  (860)  240-3357;  Judge:  trial:  Chief  United  States  District 

Judge  Peter  C.  Dorsey;  Docket  No.  3:94CR258  (PCD);  appeal: 

U.S.  Court  of  Appeals  for  the  Second  Circuit;  date  of  verdict:  September 

21.1995. 

I  and  Deputy  U.S.  Attorney  Durham  prosecuted  this  defendant, 

who  was  the  leader  of  a  New  Haven  street  gang,  for 

sale  of  crack  cocaine.  He  was  convicted  following  a  jury  trial. 

I  was  co-trial  counsel.  The  U.S.  Court  of  Appeals  for  the  Second  Circuit 

affirmed  the  conviction  on  appeal. 

This  case  was  significant  because  it  was  a  product  of  our  New  Haven 
Gang  Task  Force,  a  joint  federal,  state  and  local  effort.   I  believed  it  was 
important  for  the  United  States  Attorney  to  try  one  of  the  gang  cases  to 
show  support  for  the  effort  and  to  emphasize  the  work  of  the  joint  task 
forces. 

United  States  v.  Samuel  Saoe.  92  F.  3d  101  (2d  Cir.  1996), 
Co-counsel:  Assistant  U.S.  Attorney  Denise  Derby,  157 
Church  St.,  New  Haven,  CT  06510,  telephone  no.  (203) 
773-2108;  opposing  counsel:  Terence  Ward  (Assistant 
Federal  Public  Defender),  241  Main  St.,  Hartford,  CT,  06106, 
telephone  no.  (860)  240-3357;  Judges:  trial:  Honorable 
Dominick  J.  Squatrito,  United  States  District  Judge; 
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Appeal:  U.S.  Court  of  Appeals  for  the  Second  Circuit;  date  of 
guilty  plea:  October  5,  1995. 

I  and  an  Assistant  U.S.  Attorney  prosecuted  the  Defendant  for 
violating  the  Child  Support  Recovery  Act.  The  Defendant  entered 
a  conditional  guilty  plea  and  challenged  the  constitutionality  of  the  Act. 
The  U.S.  Court  of  Appeals  for  the  Second  Circuit  sustained 
the  conviction  and  the  constitutionality  of  the  Act. 

The  Assistant  U.S.  Attorney  was  lead  trial  counsel  and 
I  was  lead  appellate  counsel. 

This  matter  was  significant  because  it  was  the  first  prosecution  by  my 
office  under  the  new  federal  Child  Support  Recovery  Act.  The  appeal 
was  particularly  important  because  the  District  Courts  were  split  on  the 
issue  of  the  constitutionality  of  the  Act  and  this  was  the  first  Court  of 
Appeals  to  decide  the  issue. 

State  V.  James  Y.  Hope.  203  Conn.  420  (1987),  and  215  Conn.  570 
(1990);  Co-counsel:  Hubert  J.  Santos,  Esq.,  51  Russ  St.,  Hartford,  CT 
06106,  telephone  no.  (860)  249-6548;  opposing  counsel:  C.  Robert 
Satti,  Esq.,  70  Huntington  St.,  New  London,  CT  06320,  telephone  no. 
(860)  443-2835  (now  retired,  but  can  be  reached  through  that  office); 
Judges:  trial:  Honorable  Seymour  Hendel;  appeal:  Connecticut  Supreme 
Court;  date  of  verdict:  August  9,  1983. 

A  senior  partner  at  my  firm  and  I  represented  a  defendant 
in  a  state  capital  murder  prosecution.  I  was  associate  trial 
counsel,  argued  many  motions  and  wrote  many  of  the  trial  briefs. 
We  prevailed  at  the  trial  and  appellate  levels. 

This  case  was  significant  because  it  was  one  of  the  first  prosecutions 
under  the  new  Connecticut  Death  Penalty  Act  and  many  of  the  issues 
were  matters  of  first  impression  in  the  state. 

Sanderson  v.  Steve  Snvder  Enterprises.  196  Conn.  134  (1985);  Co- 
counsel:  Hubert  J.  Santos,  Esq.,  51  Russ  St.,  Hartford,  CT  06106, 
telephone  no  (860)  249-6548;  opposing  counsel:  George  D.  Royster, 
Esq.,  Halloran  &  Sage,  One  Goodwin  Square,  Hartford,  CT  06103, 
telephone  no.  (860)  297-4631;  Judges:  trial:  Honorable  Arthur  Spada; 
appeal:  Connecticut  Appellate  Court;  date  of  verdict:  April  21,  1983. 

I  represented  the  estate  of  a  man  in  a  wrongful  death  products  liability 
action  against  a  parachute  equipment  designer.  I  was  sole  trial  counsel 
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and  co-appellate  counsel.  A  Defendant's  verdict  was  reversed  on 
appeal  by  the  Connecticut  Supreme  Court  on  a  number  of  bases.  The 
Connecticut  Supreme  Court  affirmed  our  positions  on  a  numt)er  of 
important  products  liability  and  evidence  issues. 

This  case  was  especially  significant  because,  apart  from  the 
importance  of  any  wrongful  death  case,  it  dealt  with  the  issue 
of  admitting  subsequent  design  changes  in  a  products  liability 
matter  in  Connecticut. 

7.  Kimberly-Clark  v.  Dubno.  204  Conn.  137  (1987);  Opposing  counsel: 
Assistant  Attorney  General  Jonathan  L.  Ensign,  110  Sherman  St., 
Hartford,  CT,  telephone  no.  (860)  566-4899;  Judges:  trial:  Honorable 
Rotiert  Satter,  appeal:  Connecticut  Supreme  Court;  dates  of  trial: 
October,  1986;  date  of  Memorandum  of  Decision:  December  12,  1986. 

I  represented  a  manufacturer  in  a  challenge  to  the  application  of  the 
Connecticut  sales  tax  to  purchases  of  large  machinery.  The  basis  of  the 
challenge  was  statutory  intent  as  well  as  promissory  estoppel.  I  was 
chief  trial  and  appellate  counsel.  We  prevailed  at  the  state  trial  and 
appellate  levels. 

This  matter  was  significant  because  it  dealt  with  the  obligation  of  public 
officials  to  honor  their  agreements  and  interpreted  important  provisions 
of  the  Connecticut  sales  and  use  tax  statutes. 

8.  Schultz  V.  Flaydennan.  Litchfield  Supenor  Court; 
opposing  counsel:  D.  Randall  DiBella,  Esq.,  P.O  Box  3009, 

New  Mitford,  Ct.  06776,  telephone  no.  (860)  355-1186,  and  Stewart 
Edelstein,  Esq.,  Cohen  &  Wolf,  1115  Broad  St.,  Bridgeport,  CT,  06601 
telephone  no.  (203)  368-0211;  Trial  Judge:  Honorable  Thomas  Gill; 
Docket  No.  CV-86-0043652;  dates  of  trial:  December,  1987;  date  of 
Memorandum  of  Decision:  September  16,  1988. 

I  represented  a  real  estate  partnership  in  claims  of  first  impression 
arising  under  options  and  rights  of  first  refusal.  I  was  chief  trial 
counsel.  A  Defendant's  judgment  was  rendered  and  the  case  was 
resolved  by  the  parties  during  the  appeal. 

This  case  was  significant  because  it  involved  important  issues  arising 
under  Connecticut's  new  unfair  trade  practices  act. 
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9.   Howat  V.  Passaretti.  11  Conn.  App.  518  (1987);  Co-counsel: 
Maurice  T.  FitzMaurice,  Esq.,  One  State  St.,  Hartford,  CT  06103, 
telephone  no.  (860)  278-1150;  opposing  counsel:  Joseph  Adinolfi, 
Esq.,  (deceased)  and  Donald  J.  McCarthy,  Jr.,  107  Oak  St., 
Hartford,  CT  06106,  telephone  no.  (860)  560-0468;  Judges: 
trial:  Honorable  William  Bieluch;  appeal:  Connecticut  Appellate 
Court;  date  of  verdict:  March  8,  1987. 

I,  along  with  one  of  my  partners,  represented  the  estate  of  a  young 
person  in  a  medical  negligence  wrongful  death  action  against  an 
orthopedic  group.  I  was  co-trial  counsel  and  sole  appellate  counsel. 
A  Defendant's  verdict  was  rendered  which  was  sustained  on  appeal. 

This  case  was  significant  because  it  involved  the  death  of  a  young 
person  and  also  dealt  with  the  standard  of  care  and  responsibilities 
of  a  medical  professional  corporation  to  a  patient  of  one  of  its 
physicians. 

lO.Caliy  Curtis  v.  Groppo.  214  Conn.  292.  cert,  den'd.  Ill  S.Ct.,  77 
(1990);  opposing  counsel:  Assistant  Attorney  General  Richard  K. 
Greenberg,  110  Sherman  St.,  Hartford,  CT,  telephone  no.  (860)  566- 
4899;  Judges:  trial:  Honorable  Ronald  Fracasse;  appeal:  Connecticut 
Supreme  Court;  dates  of  trial:  February  1989;  date  of  Memorandum 
of  Decision:  March  31,  1989. 

I  represented  an  out-of-state  mail  order  company  in  a  challenge  to 
the  application  of  the  Connecticut  sales  tax  statute  on  interstate 
sales.  The  bases  of  our  challenge  were  the  Commerce  and  Due 
Process  clauses  of  the  U.S.  Constitution.  I  was  chief  trial  and 
appellate  counsel.  We  prevailed  at  the  state  trial  and  appellate 
levels  and  certiorari  was  denied  by  the  U.S.  Supreme  Court. 

This  case  was  significant  because  it  dealt  with  the  constitutional 
limitations  on  states  to  impose  state  taxes  on  out  of  state  companies. 

1 9.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Deschbe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived.) 
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UNITED  STATES  ATTORNEY 

I  am  proud  of  my  efforts  as  United  States  Attorney  to  bring  together  state,  municipal, 
and  federal  law  enforcement  officials  to  attack  crime  in  a  cooperative  approach.  In 
particular,  we  formed  joint  task  forces  in  our  cities  of  New  Haven,  Bridgeport,  and 
Hartford  to  investigate  and  prosecute  violent  street  gangs.  To  date,  we  have  convicted 
over  150  gang  members  of  federal  offenses,  including  the  leaders  of  the  Latin  Kings, 
Los  Solidos,  20-Love  and  other  gangs.   I  believe  this  effort  has  significantly  reduced 
violent  crime  in  Connecticut. 

At  the  same  time  that  we  have  prosecuted  street  gangs,  we  have  initiated  programs 
to  rebuild  the  neighborhoods  in  the  cities.  Among  these  efforts  are  our  Weed  and  Seed 
sites  and  the  Police  and  Urban  Youth  Task  Force  (  which  was  created  to  try  to  bring 
police  and  young  people  in  our  cities  closer  together). 

We  have  also  used  this  cooperative  law  enforcement  model  to  attack  health  care 
fraud,  environmental  abuse  and  other  areas.  We  have  established  working  groups  of 
federal,  state  and  municipal  officials  to  share  intelligence  and  resources  and  to  present 
the  most  effective  approaches  to  these  problems. 

PRIVATE  PRACTICE 

Prior  to  my  appointment  as  United  States  Attorney,  I  was  engaged  in  the  private 
practice  of  law.  Some  of  the  major  cases  I  participated  in  are  listed  in  my  response  to 
question  18.  However,  as  is  true  with  most  litigators,  numerous  cases  which  have 
presented  significant  and  difficult  issues  do  not  reach  trial  or  appeal.  Among  these 
matters  I  litigated  in  private  practice  were: 

(1)  a  class  action  ERISA  litigation  in  the  United  States  District  Court  in 
Connecticut  brought  by  pension  funds  from  across  the  nation  against  a 
national  insurance  company.  I  represented  one  of  the  funds  and  participated 
in  all  aspects  of  the  case; 

(2)  a  federal  bank  robbery  prosecution  in  the  U.S.  District  Court  in  Connecticut 
charging  the  defendant  with  two  robberies  in  Bridgeport,  Connecticut.  I 
represented  the  Defendant  as  a  voluntary  public  defender  and  litigated  the  case 
extensively  before  successful  plea  negotiations; 

(3)  litigation  by  national  insurance  companies  against  the  State  of  Connecticut  in 
Connecticut  Superior  Court  involving  U.S.  Constitutional  issues  with  regard  to 
insurance  retaliatory  taxes.  I  represented  a  number  of  these  insurers. 
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(4)  representation  of  the  Treasurer  of  the  State  of  Connecticut  in  litigation 
aspects  of  the  Colt's  Manufacturing  Company  Bankruptcy  proceedings  in  U.S. 
Bankruptcy  Court  in  Connecticut.  (The  State  was  an  equity  owner  of  Colt's  and 
its  intellectual  property  limited  partnership.); 

(5)  representation  of  an  amateur  radio  operator  in  constitutional  litigation  in 
the  U.S.  District  Court  in  Connecticut  concerning  federal  preemption  of  local 
ordinances  under  the  Supremacy  clause  and  related  First  Amendment  free 
speech  issues; 

(6)  representation  of  a  Connecticut  manufacturer  in  patent  and  intellectual 
property  litigation  concerning  Japanese  and  English  patents. 

I  was  lead  trial  counsel  for  my  clients  in  all  these  matters. 

As  I  mentioned  in  my  answers  to  questions  9  and  14,  during  my  time  in  private 
practice  and  as  U.S.  Attorney,  I  have  taught  extensively  at  continuing  legal  education 
seminars.  While  in  private  practice,  I  was  active  in  leadership  positions  in  my  county 
and  state  bar  associations,  and  served  as  a  special  master  in  both  the  federal  and  state 
trial  courts. 
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II    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLICO 

1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

As  indicated  on  the  attached  financial  disclosure  report,  I  remain  a  participant  in  my 
former  law  firm's  pension  plan,  although  no  contributions  have  been  or  will  be  made 
since  my  resignation  from  the  firm.   I  am  also  a  participant  in  the  U.S.  Government 
Thrift  Savings  Plan,  as  indicated  in  the  report. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  your  initial  service  in  the  position  to  which  you  have  been  nominated. 

In  determining  and  resolving  potential  conflicts  of  interest,  I  will 
follow  the  Code  of  Judicial  Conduct.  I  expect  that  there  will  be  a 
number  of  criminal  matters  during  my  initial  period  of  service  for  which  I 
will  be  recused  because  of  my  immediate  past  work  as  United 
States  Attorney. 

I  will  also  recuse  myself  from  all  matters  in  vi^ich  I  have  a  financial  interest 
and  all  matters  involving  my  former  law  firm. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  our  without  compensation,  during  your  service  in  the  position  to 
which  you  have  been  nominated?  If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding 
$500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required 
by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  attached  financial  disclosure  report. 
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5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  attached  financial  net  worth  statement  with  schedules. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

From  1983  to  1989, 1  was  an  elected  member  of  the  West  Hartford 
Town  Council.  From  1983  to  1985  I  was  Deputy  Mayor  of  West 
Hartford.  From  1985  to  1989,  I  was  Mayor  of  West  Hartford. 

In  1 988, 1  was  Chair  of  the  Connecticut  campaign  of  Al  Gore  for 
President. 

In  1992,  I  was  Connecticut  Delegate  Coordinator  for  the 

Presidential  campaign  and  a  national  Democratic  convention  delegate. 

I  also  was  active  in  the  Senator  Lieberman  campaign  in  1988,  the  Senator  Dodd 
campaign  in  1992,  as  well  as  various  local  campaigns  over  the  years. 

I  have  had  no  involvement  in  political  activity  since  my  appointment  as 
United  States  Attorney. 
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II    GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."    Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

During  the  period  from  1983  to  1989,  I  served  as  Deputy  Mayor  and 
then  Mayor  of  West  Hartford,  Connecticut.  West  Hartford  is  Connecticut's 
eighth  largest  municipality,  and  presented  many  problems  that  arise 
from  a  diverse,  large  community.  Although  I  worked  on  many  initiatives 
during  that  time,  I  am  most  proud  of  my  efforts  to  address  housing 
needs,  to  improve  opportunities  and  programs  for  senior  citizens  and 
to  reduce  crime  in  our  region.  Prior  to  my  terms  as  Deputy  Mayor  and 
Mayor,  I  also  served  on  a  number  of  local  boards  and  commissions,  such 
as  the  Finance  Advisory  Board  and  the  Charter  Revision  Commission. 

During  my  time  in  private  practice,  I  also  served  for  a  number  of  years  in 
the  U.S.  District  Court  in  Connecticut  as  a  voluntary  public  defender 
representing  indigent  defendants.   I  have  also  served  as  an 
uncompensated  Special  Master  in  both  the  U.S.  District  Court  and 
the  Connecticut  Superior  Court.   From  1986  to  1992,  I  served  as  a  member 
of  the  Board  of  Directors  of  our  county  bar  association. 

Prior  to  my  appointment  as  United  States  Attorney,  I  also  participated 
extensively  in  charitable  organizations  in  our  region.  Among  those  were 
a  regional  affordable  housing  cooperative,  a  local  hospital,  the  cancer 
association  and  a  university  scholarship  fund  for  needy  students. 

During  my  time  as  United  States  Attorney,  I  devoted  part  of  my 
personal  life  to  improving  the  relationship  between  young  people 
in  our  cities  and  municipal  police.  This  was  related  to  the  initiative 
I  began  in  my  office  entitled  the  "Police  and  Urban  Youth  Task  Force" 
which  is  comprised  of  young  people,  law  enforcement  officials  and 
community  leaders.  The  Task  Force  hosts  gatherings  and  sponsors 
events  in  the  major  cities  which  improve  the  communication 
between  young  people  and  police.  We  have  also  hosted  two 
statewide  events. 

Finally,  I  have  given  a  great  deal  of  time  to  the  Mushaba  Force 
Youth  Foundation.  The  Foundation  helps  young,  impoverished 
people  in  the  inner  city  develop  respect  for  themselves  and  others. 
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2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong, 
or  have  you  belonged,  to  any  organization  which  discriminates  -  through  either  formal 
membership  requirements  or  the  practical  implementation  of  membership  policies?  If 
so,  list,  with  dates  of  membership.  What  you  have  done  to  try  to  change  these  policies. 

From  1987  to  1996,  I  was  a  member  of  the  Hartford  Golf  Club  in  West  Hartford. 
Although  its  bylaws  prohibited  discrimination,  the  club  had  no  African  American 
members  at  the  time  I  joined.  I  was  a  founding  member  of  the  membership 
diversity  committee,  and  we  were  successful  in  assisting  African  American 
members  in  joining  the  club. 

I  resigned  from  the  club  in  1 996. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

After  my  appointment  as  United  States  Attorney,  I  was  interviewed  by  both 
Senators  Dodd  and  Lieberman  and  their  staffs  concerning  a  nomination  to  be  a 
United  States  District  Judge  in  Connecticut. 

I  completed  a  questionnaire  for  the  Federal  Judiciary  Committee  of 
of  the  Connecticut  Bar  Association  and  was  interviewed  by  the  Committee. 
That  Committee  evaluates  the  qualifications  of  attorneys  considered  for 
appointment  to  the  District  Court  in  Connecticut.  The  Committee  informed  me 
that  they  decided  I  am  Veil  qualified"  for  that  appointment. 

I  also  completed  a  questionnaire  for  the  American  Bar  Association 
Standing  Committee  on  the  Federal  Judiciary  and  was  interviewed  by 
a  representative  of  the  Committee. 

I  also  was  interviewed  by  the  Federal  Bureau  of  Investigation  as  part  of  my 
background  investigation. 

There  is  no  selection  commission  in  Connecticut. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could 
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reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or 
question?  If  so,  please  explain  fully. 

No. 

5.  Please  discuss  you  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for 
the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such 
as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

I  t>elieve  that  the  federal  judiciary  must  confine  itself  to  finding  the  law  and  applying 
it  rather  than  usurping  the  functions  of  the  legislative  and  executive  branches.  Our 
democracy  must  be  permitted  to  express  its  will  through  elected  representatives,  within 
the  limits  established  by  the  United  States  Constitution.  Although  the  judiciary  at  times 
is  faced  with  difficulty  in  divining  the  intent  behind  certain  laws  and  their  scope, 
traditional  methods  of  legislative  interpretation  should  be  followed. 

I  strongly  believe  that  judges  should  only  rule  on  matters  that  constitute  "cases"  or 
"controversies"  under  Article  III,  Section  2  of  the  Constitution,  and  should  also  follow 
the  principle  of  stare  decisis  and  follow  precedents  in  prior  case  law. 

Finally,  the  judiciary  is  ill-suited  and  ill-equipped  to  undertake  broad  administrative 
authority  and  such  matters  should  generally  be  handled  by  the  executive  branch. 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  compkte,  cumnt  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  Oncluding  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  including  debts,  mongages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  membcn  of  your  household. 


ASSETS 
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00 
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00 
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00 
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GENERAL  INFORMATION 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
SCHEDULES  TO  NET  WORTH  STATEMENT 


I.  ASSETS: 

1 .  Government  Securities: 

As  of  2/28/97,  I  had  invested  in  the  Department  of  Justice  Thrift  Savings  Plan, 
G  Fund  (Government  Securities),  $29,  821 .91 

2.  Listed  Securities: 

As  of  12/27/96,  I  owned  251  shares  of  the  Janus  Fund  (Mutual  Fund)  for 
a  value  of  $6,146.83 

As  of  12/31/96,  I  owned  470  shares  of  the  Lindner  Dividend  Fund 
(Mutual  Fund)  for  a  value  of  $12,  920  16 

3.  Real  Estate  Owned: 

35  Bainbridge  Road,  West  Hartford,  Connecticut  (residence) 
in  joint  ownership  with  my  wife 

4.  Autos  and  other  personal  property: 

I  Own  a  1994  Plymouth  Grand  Voyager  and 
lease  a  1997  Jeep  Grand  Cheerokee 

5.  Pension  Account: 

/^  of  2/28/97, 1  had  invested  in  my  former  law  firm's  pension  plan 
a  total  value  of  $78,407.  within  the  following: 

Cigna  Fixed  income:  $54,210 

Phoenix  Balanced  (mutual  fund)       9,604 
Templeton  Foreign  (mutual  fund)    14.593 

$78,407 

II.  LIABILITIES: 

1 .  Notes  payable  to  banks 

This  represents  the  balance  owed  on  the  car  loan  for  our  Plymouth  Van  and 
lease  of  our  Jeep. 

The  mortgage  on  our  home  is  held  by  Chase  Bank. 
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nNANClAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    1996 


(S  a  S-t.  Hff 


(Int.    gilddle 


Dronev.    Christopher   P. 


D.S.    District   Court 


6/9/97 


<     Titl«      lAicicli    III    Judaea   indioacc  aecw«  or 
U.S.     District    .TlldgP    -    MnmlnPf. 


XvpoTC    Type    (check   ApproprlaCa    C^ypct 

,X     llomin*tian.    Date    ^^5^7 
I&lclal     fknnual     PinAl 


(.    Bftporting   Period 

1  /lfl6.  6/1/97 


QtMobmr*   at   Office  Addra 

157  Church  Street 

P.O.  Box  1821 

New  Haven.  CT  06508 


On  the  buia  oC  th«  i.A£omwcion  contained  in  this  Report 
Any  Riodif loacion*  p«rt*iniju  thereto,  it  i*.  in  ly  opm 
in  ecMaplience   with  appliceble   lave   «nd   regulations. 


Kevleving  Officer 


IMPORTANT  NOTES:  The  insirnctions  aococopaiityuig  tins  form  mustbe  followed.     Complete  aB  partf, 
chcddng  the  NONE  box  for  eadh  section  wfaox  you  have  no  reportable  infonnacioo.     Sign  on  last  pa^c. 


I.     POSITIONS.      (Reporting  individual  only;  sec  pp.  9-13  of  Instructions.) 


s 


POSITION 
NONE       (No  reportable  positions) 


NAME  OF  ORGANIZATION /ENTITY 


II.     AGREEMENTS.      (Reporting  individual  ooly,  see  pp.  14-17  of  Instructions.) 

PARTIES    AND    TERMS 


DATE 

□ 


1993 


NONE      (No  reportable  agreements) 

Held  &  Rlege,  P.C.  Pension  Plan 

Former  Law  Firm  (no  contrlhntloriR  havp  hppn  nr-   «m  ho  maHo 

since  my  resignation  from  the  firm  In  1991) 


ni.     NON-INVESTMENT  INCOME.     (Reponiag  individuai  and  spouse;  sec  pp  16-25  of  Instiuctions.) 


DATE 

□ 


SOURCE   AND    TYPE 
NONE      (No  reportable  non-investment  income) 


,gR9.SL^g£S?l? 
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FINANCIAL    VTSCljOSTntS    REPORT 


|4am«   of    Pcr»an  ftaporcing 

Christopher  P.  Droney 


t«   of    |lcp.>rt 

6/9   /97 


□ 


REIMBURSEMENTS  and  GIFTS   -  truuportation,  lodging,  food,  entcitainmeni 

(Includes  those  lo  spouse  and  dependent  children;  use  the  paienthclicak  *(S)'  and  '(DC)'  lo  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively  See  pp.  26-29  of  Instructions. ) 
SOURCE  pESCRIPTION 

NONE      (No  such  reportable  reimbursements  or  gifts) 


Exempt 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parcniheticaU  '(S)'  and  '(DC)'  to 
indieaie  other  gifts  recctved  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


D 


NONE      (No  such  reportable  gifts) 


Exempt 


VI. 


Q 


LIABILITIES.      (Includes  diosc  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  UabiUty  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

rRRDTTng  DESCRIPTION  VALUE  CODE* 

NONE      (No  reportable  bafajlities) 


*«ttlue  Cb4«a:     J-Sis,ootl  er  ItMm 

O-SSOD.O01-Sl,OO0.: 
n-i»5.«IOO.  6oi-SSO 


K-$1S,001-SSO,OOD      L-SSO.OOI-CIOO. 


i-s:so.aoa    if-s^to.ooi-ssos.ooD 
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FINANCIAL  DISCLOSURE  REPORT 


Mama  oC  Pcraon  Raportlng 

Christopher  P.  Droney 


ic*  of   fteport 

6/9  /97 


VII.  Page   1  INVESTMENTS  and  TRUSTS  -  income,  value,  tranuciioiu  (locludes  those  of  spouiie 
and  dependent  ciiildren.  See  pp.  37-54  of  Instructions.) 


Daacription    o£   AaacCs 

(Inciudirg   cru»t   aaactel 

Itullcace    wbarc    applicable,    owner   of 
the  aacrc    by  uainj   tho  parenthetical 
■(J)*    £pr   loinc   ownerahip  of   raporc- 
ing   Indiviaual   and   apouac,    "(S)*    for 
•aparace  ©"ffierahip  by  apouse,    ■  (t>C)  " 
lot  o-nexahip  by  Sepind^t   child. 

Flace    -U)-    afcar   each  ajaec 
•Jtempt    from  prior    discloaure. 

Incoma 
during 

Oroaa   value 
ot  and  ©1 

Tranaacciona  during  raportlng  peiried 

Cod. 
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ij-pi 
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IQ-Xl 

r«aemp- 
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W-Pl 

141 

0«i.nl 
coie 
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tnycr/abller 
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NONE         (He   raporfcabla 
ineoAa,    ^aeata.    or 
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T 
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B 
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,  Scudder   International 

Mutual     Fund     • 
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,  Fidelity  Market   Index 
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,  Vanguard   Index 
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jjiLindner  Dividend 
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Man«   of    Person   naportlng 

D.t.   of   R.port 

riMANCZAIi  DISCLOSTTRB  SEPOKT    (cont'd) 

Christopher   P. 

Dronev 

.6/9/97 

Vra.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  an«lle«u  part  of  Report ) 


Investments  marked  with  an  asterisk  under  Section  VTT   wprp   nr  prp   HpIH 
by  my   former  law  firm's  pension  plan. . 


K.  CERTIFICATION. 

In  compliance  wiih  Ihe  provisioas  of  28  U.S.C.  S  4SS  and  of  Advisory  Opinion  No.  S7  of  the  Advisory  Ccmioiltee  on  Judiciil 
Activities,  and  to  ibe  best  of  my  knowledge  st  Ibe  time  after  reasonable  inquiry.  I  did  not  perform  any  adjudicatory  funcuon  in  any  litigation 
during  the  period  covered  by  Ibis  report  in  wbich  I.  my  spouse,  or  my  minor  or  dependent  children  bad  a  financial  inleresi,  as  defined  in 
Caoon  3C(3)<c),  in  the  outcome  of  anch  litigation. 

I  certify  (h<l  all  informitian  givcii  above  (including  information  pertuning  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  completB  (o  tbe  beat  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
ipplicable  ttatutory  provisions  j— nTP"'"f  noiHdisclosure. 

I  further  certify  that  earned  ""-jt^  6am  outside  employmeiu  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reponed  arc 
in  compliance  with  tbe  provix>onfY>f  S  U.S.C.A.  tpf.  4.  $  SOI  et.  seq.,  S  U.S.C.  §  73S3  and  Judicial  Conference  regulations. 


Sicainirc_ 


l£2 


.-az^f,/f^7 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFXnXY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECTTOCrviLANDClUMINALSANCnONS(SU.SC.  App  4.  i  104) 


•        '■■-                   FlUNG  INSTRUCTIONS: 

~  Mai!  tigned  origina]  and-3  Idifitiatjil  if^rics  to. 

Coamnttfe  on  financial  Disclosure 

AdnQnJstrstive  dSice  of  the 

United  States  Sloans 

-.Suite.a.'Sdl  -    ■  .. 

OneColUfflbTisCirClt.  N.E.. 

Washington.  D.C  20544 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (Include  any  former  names  used)  . 

Henry  Harold  Kennedy,  Jr. 

2.  Address:  List  current  place  of  residence  and 
office  address (es). 

Residence: 

Washington,  D.C.   20012 

Office: 

H.  Carl  Moultrie,  I  Courthouse 

500  Indiana  Avenue,  N.W.,  Chambers  1620 

Washington,  D.C.   20001 

3.  Date  and  place  of  birth: 

February  22,  1948;  Columbia,  South  Carolina 

4.  Marital  Status   (include  maiden  name  of  wife,  or 
husband's  neune) .   List  spouse's  occupation, 
en^loyer's  name  and  business  address (es). 

Altomease  Rucker  Kennedy 

Lawyer 

Ashcraft  and  Gerel 

2000  L  Street,  N.W. ,  Suite  400 

Washington,  D.C.   20036 

5.  Education :   List  each  college  and  law  school  you 
have  attended,  including  dates  of  attendance, 
degrees  received,  and  dates  degrees  were  granted. 

Princeton  University,  09/66  -  06/70,  AB 
Degree  granted  June  9,  1970 

Harvard  Law  School,  09/70  -  06/73,  JD 
Degree  granted  June  14,  1973 

6.  Employment  Record:  List  (by  year)  all 
business  or  professional  corporations, 
compemies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with 
which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee 
since  graduation  from  college. 


557 


December  21.  1979  to  present 

Associate  Judge,  Superior  Court  of  the 

District  of  Columbia 
H.  Carl  Moultrie  I  Courthouse 
500  Indiana  Avenue,  N.W. ,  Chambers  1620 
Washington,  D.C.   20001 

April  23.  1976  to  December  20.  1979 

United  States  Magistrate  for  the  District 

of  Columbia 
United  States  Courthouse 

333  Constitution  Avenue,  N.W.,  Chambers  1207 
Washington,  D.C.   20001 

December  3.  1973  to  April  22.  1976 

Assistant  United  States  Attorney 
United  States  Attorney' s  Office  for  the 

District  of  Columbia 
Judiciary  Center 
555  4th  Street,  N.W. 
Washington,  D.C.   20001 

July  1973  to  November  1973 

Law  Clerk 

Reavis,  Pogue,  Neal  and  Rose  (now  known  as  Jones, 

Day,  Reavis  and  Pogue) 
1450  G  Street,  N.W. 
Washington,  D.C.   20005 

June  1972  to  September  1972 

Summer  Associate 
Jones,  Day,  Reavis  and  Pogue 
1100  Connecticut  Avenue,  N.W. 
Washington,  D.C.   20005 

June  1971  to  September  1971 

Law  Clerk,  General  Services  Administration 
Office  of  General  Counsel 
18th  and  F  Street,  N.W. 
Washington,  D.C.   20405 


2  - 
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June  1970  to  September  1970 

Director,  National  Junior  Tennis  League 
Washington  Tennis  Foundation 
1600  Kennedy  Street,  N.W. 
Washington,  D.C.   20011 

7.  Military  Service;  Have  you  had  any  military 
service?  I£  so,  give  particulars,  including 
the  dates,  brsuich  o£  service,  reuik  or  rate, 
serial  number  and  type  of  discharge  received. 

No. 

8.  Honors  and  Awards ;  List  any  scholarships, 
fellowships,  honorary  degrees,  euid  honorary 
society  memberships  that  you  believe  would  be 
of  interest  to  the  Committee. 

Daughters  of  The  American  Revolution  Award,  1966 
Named  one  of  the  Outstanding  Young  Men  of 

America,  1975  and  1977 
Asbury  United  Methodist  Church,  Methodist 

Men's  "Man  of  the  Year"  Award,  1980 
The  Bar  Association  of  the  District  of  Columbia, 

Certificate  of  Appreciation,  1989 
Princeton  University,  Commxinity  House 

Founder's  Award,  1994 
Trial  Lawyers  Association  of  Metropolitan 
Washington,  D.C,  H.  Carl  Moultrie  Award 
for  Judicial  Excellence,  1997 

9.  Bar  Associations:  List  all  bar  associations, 
legal  or  judicial -related  committees  or 
conferences  of  which  you  are  or  have  been  a 
member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

(1)  American  Law  Institute 

(2)  American  Bar  Association 

•  The  Fellows  of  the  American  Bar 

Foundation 

•  Criminal  Justice  Standards  Committee 

•  Judicial  Administration 

Division 

•  Litigation  Division 

•  Task  Force  on  Training  the 

Advocate 

•  Discovery  Abuse  Committee 

(vice  chairman,  approximately 
1977-1978) 
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•  National  Conference  of        - 

Special  Court  Judges 

(3)  Superior  Court  Committee  on  the 

Selection  and  Tenure  of 
Hearing  Commissioners 
(Chair,  1990  to  present) 

(4)  Superior  Court  Criminal  Rules 

Advisory  Committee 

(5)  Superior  Court  Liaison  with 

Judicial  Disc±)ilities  and 
Tenure  Commission 

(6)  District  of  Columbia  Courts' 

Gender  Bias  Task  Force 

•  Court  Administration 
Subcommittee 
(Chair,  1990-1991) 

(7)  Superior  Court  Child  Support  j.  ^ 

Guidelines  Committee 

(8)  Superior  Court  Training 
Committee 

(9)  District  of  Columbia  Bar 

(10)  Federal  Bar  Association 

•  Legislative  Affairs  Committee 

(vice  chairmeui,    approximately) 
1977-1978) 

•  Criminal  Law  Committee 

(11)  Washington  Bar  Association 

(12)  Bar  Association  of  the  District  of 

Columbia 

•  Executive  Council  of  the 

Young  Lawyers  Section 
(1975-1977) 

•  Chairman,  Membership  Committee 

(1975-1976) 

(13)  National  Council  of  United  States 

Magistrates 
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10.  other  M«»w«>>«»T-n>i<p«n  List  all  org«mizatlons  to 
which  you  belong  that  are  active  In  lobbying 
before  pxibllc  bodies.  Please  list  all  other 
organizations  to  which  you  belong. 

As  far  as  I  am  aware,  I  do  not  currently 
belong  to  any  organization  that  is  active  in 
lobbying  before  public  bodies  except  for  Bar 
associations. 

I  belong  to  the  following  non-Bar  related 
organizations : 

The  Einstein  Institute  for  Science,  Health, 

and  the  Courts 
Sigma  Pi  Phi  Fraternity 
Washington  Tennis  Foundation 
Assistant  United  States  Attorneys 

Association 
Barristers 

11.  Court  Admission t  List  all  courts  In  which  you 
have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  If  any  such  memberships 
lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Olve  the  same 
Information  for  administrative  bodies  which 
require  special  admission  to  practice. 

District  of  Columbia  Court  of  ^peals 
December  7,  1973 

United  States  Court  of  Appeals  for  the  District 

of  Columbia  Circuit 
February  27,  1974 

United  States  Court  of  Military  Appeals 
May  23,  1974 

United  States  District  Court  for  the  District 

of  Columbia 
April  14,  1976 

12.  Published  Writings  t  List  the  titles, 
publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available 
to  the  Committee.  Also,  please  supply  a  copy 
of  all  speeches  by  you  on  Issues  Involving 
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constitutional  law- or  legal  policy.  I£  there 
were  press  reports  about  the  speech,  and  they 
are  readily  available  to  you,  please  supply 
them. 

District  of  Columbia  Courts,  Task  Force  on  Gender 
Bias.  Final  Report.  Court  Administration  60-78 
(May  1992) .   Appendix  I 

Please  note  that  the  speeches  I  have  attached 
are  in  their  original  form.  The  caption  on  my 
speeches  indicates  my  best  estimate  of  the 
date  and  occasion.   Appendix  II 

1.  December  9,  1992,  Speech  to  Staff  of  Office 
of  Government  Ethics  on  violent  crime. 

2.  Approximately  1991,  Presentation  to  Board  of 
Judges  of  the  Superior  Court  of  the  District 
of  Columbia  regarding  a  proposal  to  amend 
Superior  Court  Criminal  Rule  11 . 

3.  Approximately  October  1990,  Speech  at  The  Annual 

Calvin  Coolidge  High  School  Alumni  Breakfast 
regarding  drug  abuse  and  the  need  for  citizens' 
participation  in  combating  crime. 

4.  June  9,  1989,  Commencement  Address  to  the 
Graduating  Class  of  Calvin  Coolidge  High  School 
regarding  civic  responsibility  and  personal 
accountability . 

5.  Approximately  1987,  Testimony  before  the 
District  of  Columbia  City  Council  regarding 
child  support  guidelines. 

6.  Approximately  June  1983,  Speech  at  the  Wesley 
United  Methodist  Church  in  Columbia,  South 
Carolina  regarding  the  civil  rights  movement, 
family  values,  and  crime. 

7.  Approximately  May  1982,  Speech  to  The  Princeton 
University  Class  of  1970  Mid-Winter  Dinner 
regarding  violent  crime  and  punishment. 

8.  April  19,  1981,  Speech  to  The  Middle-Atlantic 
States  Correctional  Conference  regarding  violent 
crime  (newspaper  article  regarding  speech  is 
attached  to  the  copy  of  this  speech) . 


-  6  - 


562 


9.  June  11,  i980.  Commencement  Address  to  the 
Graduating  Class  of  Cardozo  High  School 
regarding  crime  and  personal  accountability. 

10.  June  1979,  Speech  to  African-American 
Students  at  the  George  Washington  University 
Law  School  regarding  African-American  lawyers 
and  civil  rights. 

11.  Approximately  1974,  Speech  to  Government  Class 
at  the  St .  Albans  School  regarding  punishment 
and  the  role  of  the  prosecutor. 

13.  Health:  What  is  the  present  state  o£  your 
health?  List  the  date  o£  your  last  physical 
examination . 

Very  good,  January  31,  1996. 

14.  Judicial  Office;  State  (chronologically)  auiy 
judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a 
description  of  the  jurisdiction  of  each  such 
court . 

December  21.  1979  to  present 

Associate  Judge,  Superior  Court  of  the  District  of 
Columbia 

Appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate.  I  was 
reappointed  on  December  17,  1994,  by  the 
District  of  Columbia  Commission  on  Judicial 
DiscQ^ilities  and  Tenure.  The  Superior  Court  is 
the  general  jurisdiction  trial  court  for  the 
District  of  Columbia. 

April  21.  1976  to  December  20.  1979 

United  States  Magistrate  for  the  District  of 
Columbia 

Appointed  by  the  Judges  of  the  United  District 
Court  for  the  District  of  Columbia.  This  is  a 
judicial  office  of  limited  jurisdiction.  The  duties 
of  this  office  include  the  supervision  of  pretrial 
discovery  and  settlement  conferences  and  various 
other  aspects  of  federal  litigation  including,  with 
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the  consent  of  the  parties,  the  trial  of  civil 
cases.  I  also  served  as  a  special  master  by 
designation  of  United  States  District  Judges  and 
presided  over  federal  minor  and  petty  criminal 
cases. 

15.  Citations;  I£  you  are  or  have  been  a  judge, 
provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written; 

The  full  opinions  are  Included  as  Appendix  III. 

1.  United  States  v.  Porter.  120  Daily  Wash.  L. 
Rptr.  477,  489,  501  (Mar.  9-11,  1992) . 

2.  United  States  v.  Porter.  122  Daily  Wash.  L. 
Rptr.  2437  (Dec.  14,  1994). 

3 .  RDF  Development  Corp.  v.  Peter  N.G.  Schwartz. 
657  A. 2d  301  (D.C.  1995)  Kennedy,  J.  sitting  by 
designation. 

4.  United  States  v.  Robert  B.  McKissick.  120  Daily 
Wash.  L.  Rptr.  633  (Mar.  27,  1992) . 

5.  Miriam  Wise  Fox  v.  James  Arthur  Fox.  110  Daily 
Wash.  L.  Rptr.  1097  (May  17,  1982) . 

6.  United  States  v.  Akbar  Nouchedehi.  110  Daily 
Wash.  L.  Rptr.  65  (Jan.  13,  1982). 

7.  United  States  v.  Ronnie  Crooks.  No.  83-F-2168 
(D.C.  Super.  Ct .  Sept.  16,  1992). 

8.  United  States  v.  Dexter  A.  Forbes.  113  Daily 
Wash.  L.  Rptr.  305  (Feb.  14,  1985) . 

9.  Marshall  v.  Communications  Workers  of  America 
et.  al..  107  Daily  Wash.  L.  Rptr.  1489  (Aug.  24, 
1979) . 

10.  Marshall  v.  P&Z  Co..  Inc..  106  Daily  Wash.  L. 
Rptr.  1021  (June  6,  1978) . 
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(2)  a  short  siumnary  o£  and  citations 
for  all  appellate  opinions  where 
your  decisions  were  reversed  or 
where  your  judgment  was  affirmed 
with  significant  criticism  of  your 
substantive  or  procedural  rulings; 
and 

1.   Alan  Banov  v.  Honorable  Henry  H.  Kennedy. 
Jr. .  Nos.  95-SP-1164  and  95-SP-1167  (D.C.  May 

1,  1997)  .  Shortly  before  trial  in  this  civil 
suit,  the  attorney  for  a  plaintiff  who  could 
neither  speak  nor  hear  filed  a  motion  to 
withdraw  because  the  plaintiff  refused  to 
accept  a  settlement  offer  which  the  attorney 
believed  his  client  should  accept.  The  trial 
court  denied  the  motion  and  subsequent  motions 
to  withdraw.  The  District  of  Columbia  Court 
of  Appeals  held  that  the  trial  court  exceeded 
its  authority  by  continuing  to  require  the 
attorney  to  remain  as  coxinsel,  even  after 
changed  circumstances  brought  about  by  the 
plaintiff's  intervening  petition  in  bankruptcy 
court,  as  a  matter  of  law,  ended  her  contract 
with  the  attorney  and  converted  her  from  a 
real  party  in  interest  into  a  nominal  party  to 
the  litigation.  The  petition  for  mandamus  was 
denied  without  prejudice  because  the  District 
of  Columbia  Court  of  Appeals  was  confident 
that  the  trial  court  would  comply  with  the 
substance  of  the  Court ' s  opinion  and  would 
promptly  grant  the  attorney' s  motion  to 
withdraw  as  counsel .  In  accordance  with  the 
District  of  Columbia  Court  of  Appeals' 
opinion,  the  trial  court  granted  the 
attorney's  motion  to  withdraw. 

2.  Leteaherqis  Habtu  v.  Ghebru  Woldemichael . * 
No.  96-CV-544  (D.C.  May  1,  1997) . 

In  this  medical  malpractice  case,  the  trial 
court  granted  a  mistrial  when  the  defense 
sought  to  make  use  of  documents  that, 
inadvertently,  had  not  been  given  to  the 
plaintiff  during  disqovery.  Before  the 
retrial  of  the  case,  the  plaintiff  filed  a 
"Motion  for  Leave  to  Designate  New  Expert  and 
to  Submit  Additional  Exhibits"  because  her 
expert  had  stated  that  in  view  of  the  expert's 
relationship  to  the  defendant  doctor  "I  do  not 
think  that  I  can  provide  full  and  fair 
testimony  in  this  case,"    The  trial  court 
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denied  the  motion  for  the  reasons  stated  by 
the  defendant  in  opposing  the  motion, 
including  the  assertion  that  the  plaintiff  was 
seeking  an  eleventh-hour  "right  to  go  hunt" 
for  an  undetermined  expert .  At  the  retrial , 
the  plaintiff's  expert  testified  that  he  had 
changed  his  expert  opinion  and  could  no  longer 
state  with  the  requisite  degree  of  medical 
certainty  that  the  defendant  had  been 
negligent.  At  the  end  of  the  plaintiff's 
case,  the  plaintiff  renewed  her  motion  (now 
requiring  a  continuance)  to  designate  and  call 
a  new  expert  witness .  The  trial  court  denied 
the  renewed  motion  and  then  granted  the 
defendant's  motion  for  a  directed  verdict  for 
failure  of  the  plaintiff  to  present  expert 
testimony  on  breach  of  the  standard  of  care 
and  causation.  The  District  of  Columbia  Court 
of  Appeals  reversed,  "[i]n  the  somewhat 
unusual  circumstances  of  this  case, "  holding 
that  the  trial  court  abused  its  discretion  in 
not  granting  the  plaintiff's  request  to  name  a 
new  eaqjert . 

3.  Ronnie  L.  Hawkins  v.  United  States.  663 
A. 2d  1221  (D.C.  1995) . 

Ronnie  Hawkins  was  convicted  of  criminal 
offenses  stemming  from  his  possession  of 
weapons  and  controlled  substances  seized  from 
his  person  following  a  street  encounter  with 
police  officers.  His  motion  to  suppress  the 
evidence  was  denied  on  the  grounds  that  the 
encounter,  which  resulted  in  tangible  property 
being  recovered  from  his  person,  was 
consensual .  The  District  of  Columbia  Court  of 
Appeals  reversed,  holding  that  even  if  the 
appellant's  initial  decision  to  speak  with  the 
officers  was  consensual,  the  officers' 
subsequent  conduct  communicated  to  the 
appellant  that  he  was  not  free  to  leave.  This 
constituted  a  seizure  lacking  any  legal  basis. 

4.  Smith  V.  United  States.  665  A. 2d  962  D.C. 
1995)  . 

Darryl .  J.  Smith  was  convicted  in  the  Superior 
Court  of  first -degree  murder  and  distribution 
of  cocaine  and  appealed  his  convictions  on 
several  grounds.  The  convictions  were 
affirmed  in  part  and  remanded  in  part.  During 
the  trial,  defense  counsel  requested  that  a 
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transcript  of  the  testimony  of  an  eyewitness 
to  the  murder  at  an  earlier  juvenile 
proceeding  either  be  turned  over  to  her  or 
reviewed  by  the  court  in  camera  because  she 
believed  that  the  testimony  of  this  witness  at 
the  earlier  proceeding  was  inconsistent  with 
the  testimony  of  government  witnesses  and, 
thus,  contained  exculpatory  evidence  to  which 
she  was  entitled,  Brady  v.  Maryland.  373  U.S. 
83  (1963)  .  The  prosecutor  stated  that  the 
transcript  did  not  contain  exculpatory 
evidence  but  made  reference  to  minor 
inconsistencies  in  the  testimony  as  to  how  the 
shooting  happened.  The  trial  court  denied 
defense  counsel's  requests.  The  District  of 
Columbia  Court  of  Appeals  held  that  the  trial 
court  abused  its  discretion  by  not  reviewing 
the  transcript  of  the  prior  testimony  for 
potential  Brady  material  and  remanded  the  case 
for  such  a  review.  The  appellant's  two  other 
claims  of  error  were  rejected. 

5.  Stevie  Patton  v.  United  States.  633  A. 2d 
800  (B.C.  1993) . 

Stevie  Patton  was  convicted  by  a  jury  of  two 
counts  of  first  degree  murder  while  armed.  At 
the  trial,  the  court,  over  objection, 
permitted  two  police  detectives  to  testify 
about  a  conversation  one  of  them  had  with 
appellant's  mother  on  the  telephone.  The 
District  of  Columbia  Court  of  Appeals  held 
that  the  trial  court  erred  in  admitting  the 
statements  which  were  "hearsay"  and  that  such 
error  was  not  harmless.  Appellant's  other 
claims  of  error  were  rejected. 

6.  Simms  v.  United  States.  634  A. 2d.  ^-442 
(D.C.  1993)  . 

Corey  A.  Simms  was  convicted  of  kidnapping 
while  armed,  unauthorized  use  of  a  vehicle, 
destruction  of  property,  armed  robbery,  and 
assault  with  a  dangerous  weapon.  The  District 
of  Columbia  Court  of  Appeals  held  that 
appellant's  assault  with  a  dangerous  weapon 
conviction  merged  with  his  conviction  of  armed 
robbery  and  rejected  his  other  claims  of 
error.  Accordingly,  the  judgment  of 
conviction  was  reversed  insofar  as  it 
pertained  to  a  conviction  for  assault  with  a 
dangerous  weapon,  but  was  otherwise  affirmed. 
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7.  United  States  v.  Porter.  618  A. 2d  629 
(D.C.  1992)  . 

This  case  presented  an  issue  of  first 
impression  in  this  jurisdiction,  the 
admissibility  of  the  results  of  forensic 
deoxyribonucleic  acid  analysis  ("DNA" 
evidence)  in  criminal  cases.  Applying  the 
test  stated  in  Frye  v.  United  States.  54  App. 
D.C.  46,  293  F.  1013  (1923)  ,  the  trial  court 
ruled  that  while  the  molecular  biology  aspect 
of  DNA  evidence --the  methodology  for 
determining  a  "match"--  was  generally  accepted 
in  the  relevant  scientific  community,  the 
population  genetics  feature  of  this  new 
technology- -the  methodology  for  determining 
coincidental  match  probabilities- -was  not 
generally  accepted  in  the  scientific  community 
as  of  the  time  of  my  opinion.  The  District  of 
Columbia  Court  of  Appeals  sustained  each  of 
the  court's  factual  and  legal  rulings  but 
remanded  the  case  for  consideration  of  an 
intervening  development  that  had  been 
anticipated  in  the  court's  opinion,  a  report 
written  by  a  committee  of  the  National 
Research  Council  of  the  National  Academy  of 
Sciences,  DNA  Technology  In  Forensic  Science. 
This  report  articulated  how  coincidental  match 
probabilities  should  be  determined. 

8.  Levy  v.  Schnabel  Foundation  Co..  584  A. 2d 
1251  (D.C.  1991)  . 

The  trial  court  granted  the  defendant's  motion 
for  judgment  notwithstanding  the  verdict  in 
this  negligence  action  brought  by  a  landowner 
whose  property  was  damaged  by  construction 
work  on  adjacent  property  against  a  contractor 
responsible  for  the  sheeting,  shoring,  and 
underpinning  activities  designed  to  prevent 
such  damage .  The  trial  court  ruled  that  the 
plaintiff  had  not  established  the  applicable 
standard  of  care,  a  crucial  element  in 
negligence  cases  involving  matters  "beyond  the 
ken  of  the  layman."  Terming  "the  case  as  a 
close  one"  and  "the  proof  of  standard  of  care 
as  rather  unorthodox, "  the  District  of 
Columbia  Court  of  Appeals  reversed  the 
judgment  n.o.v.  in  the  contractor's  favor. 
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9.  Green  Miller.  Jr.  v.  District  of  Columbia. 
587  A. 2d  213  (D.C.  1991). 

Appellant  Green  Miller,  a  landowner  in  the 
District  of  Columbia,  brought  an  action,  under 
42  U.S.C.  §  1983,  for  damages  against  the 
defendant-appellee  District  of  Columbia  for 
its  demolition  of  two  buildings  that  he  owned. 
The  trial  court  granted  summary  judgment  for 
the  District  of  Columbia  on  the  ground  that 
Miller  failed  to  exhaust  his  administrative 
remedies.  The  District  of  Columbia  Court  of 
Appeals  reversed,  holding  that  exhaustion  of 
administrative  remedies  is  not  a  prerequisite 
to  bringing  a  §  1983  action  in  the  District  of 
Columbia  courts. 

10.  District  of  Columbia  v.  Thomas  Funding 
Corp. .  593  A. 2d  1030  (D.C.  1991). 

This  was  an  appeal  from  the  trial  court's 
ruling  that  the  assignee  of  an  account  had  an 
interest  in  the  account  that  took  priority 
over  an  Internal  Revenue  Service  lien  on  the 
account.  The  District  of  Columbia  Court  of 
Appeals  reversed,  holding  that  the  financing 
statement  filed  by  the  assignee  was 
insufficient  to  perfect  its  security  interest 
because  it  did  not  correctly  set  forth  the 
name  of  the  assignor  taxpayer.  The  financing 
statement  recorded  the  name  "Silvermine" 
rather  than  "Silverline. " 

11.  Lattimore  v.  United  States.  597  A. 2d  362 
(D.C.  1991) . 

The  youthful  defendant  in  this  case  was 
sentenced  under  the  District  of  Colunibia  Youth 
Rehabilitation  Act  (YRA)  to  concurrent  terms 
of  ten  years  incarceration  for  one  offense  and 
one  year  each  for  three  other  offenses.  The 
District  of  Columbia  Court  of  Appeals  remanded 
the  case  for  resentencing  de  novo  in  light  of 
uncertainty  as  to  the  trial  court's  reasons 
for  sentencing  under  the  YRA.  These  reasons 
were  important  in  view  of  the  anomaly  in  the 
YRA  which  resulted  in  making  automatic  set 
aside  of  convictions  unavailable  to  a  youth 
offender  who  had  received  a  YRA  sentence  of 
one  year  or  less,  but  available  for  longer 
sentences . 
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12.  Neal  v.  United  States.   571  A. 2d  222 
(D.C.  1990) . 

The  trial  court  denied  a  criminal  defendant's 
motion  to  discharge  him  from  probation, 
dismiss  the  charge  against  him,  and  expunge 
his  record  because  he  had  violated  conditions 
of  probation.  The  District  of  Columbia  Court 
of  Appeals  reversed  the  trial  court's  ruling 
because  it  had  acted  after  the  expiration  of 
the  probationary  period  and  had  not  acted  in 
some  way  within  the  probationary  term  to 
extend  the  term  or  preserve  the  court '  s 
jurisdiction. 

13.  Bovce  V.  Boyce.  541  A. 2d  614  (D.C.  1988). 

In  this  divorce  action,  presenting  a  question 
of  first  impression  in  this  jurisdiction, 
the  trial  court  ruled  that  the  wife's  inchoate 
personal  injury  claim- -monies  which  she  hoped 
to  recover  as  a  result  of  a  personal  injury 
lawsuit --which  had  arisen  after  separation  but 
before  divorce  was  separate  property  not 
subject  to  equitable  distribution.  The 
court's  ruling  was  reversed  by  the  District  of 
Columbia  Court  of  Appeals  which  held  that  such 
a  claim  is  marital  property  subject  to  the 
statute  which  governs  the  distribution  of 
property  in  divorce  cases. 

14 .  Barry  L.  Flemmina  and  Marvin  Brown  v. 
United  States.  546  A. 2d  1001  (D.C.  1988). 

While  the  twelve-person  jury  was  deliberating 
in  this  felony  drug  distribution  case,  the 
court  excused  one  juror  for  good  cause,  thus 
leaving  eleven  jurors  to  decide  the  case.  '^The 
court  relied  on  Super.  Ct.  Crim.  R.  23(b), 
which  permits  the  court  to  excuse  a  juror 
during  deliberation  "for  just  cause."  The 
District  of  Columbia  Court  of  Appeals 
reversed,  holding  that  Rule  23 (b)  is  invalid 
because  it  conflicts  with  D.C.  Code  §  16- 
705(c)  (1981)  which  states  that  a  jury  shall 
consist  of  twelve  persons  unless  otherwise 
agreed  by  the  parties. 
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15.  Easton  V.  United  States.  533  A. 2d  904 
(D.C.  1987) . 

The  criminal  defendant  in  this  case  was 
charged  with  armed  robbery  and  related 
offenses  of  a  taxicab  driver.  Over  the 
defendant's  objection,  the  trial  court 
admitted  evidence  regarding  a  prior  robbery  of 
a  taxicab  driver  for  which  the  defendant  had 
been  convicted  dn  the  grounds  that  the 
circumstances  of  the  prior  crime  were  so 
similar  to  the  instant  crime  that  there  was  a 
reasonable  probability  that  the  same  person 
committed  both  crimes.  The  District  of 
Columbia  Court  of  Appeals  reversed  holding 
that  the  combination  of  circumstances 
surrounding  the  respective  crimes  did  not 
create  a  reasoneible  probability  that  the  same 
person  committed  both  offenses.  Thus,  the 
trial  court  erred  in  admitting  "other  crimes 
evidence"  in  view  of  the  presumption  against 
the  admissibility  of  such  evidence  in  the 
local  courts . 

16.  Vessels  v.  District  of  Columbia.  531  A. 2d 
1016  (D.C.  1987) . 

In  this  false  arrest  action  brought  against 
the  District  of  Columbia  and  a  retail  store, 
the  trial  court  granted  summary  judgment  in 
favor  of  both  defendants.  The  District  of 
Columbia  Court  of  Appeals  reversed  the  court's 
ruling  in  favor  of  the  store  because,  while 
the  store's  employee  explicitly  told  police 
that  she  had  observed  the  plaintiff  commit 
theft  in  the  store  and  saw  him  depart  with 
store  merchandise,  the  following  day,  without 
explanation,  the  employee  recanted  significant 
elements  of  her  story.  Consequently,  a  genuine 
issue  of  material  fact  as  to  the  mental  state 
of  the  store  employee  precluded  the  grant  of 
summary  judgment  in  favor  of  the  retail  store. 
The  court's  ruling  with  respect  to  the 
District  of  Columbia  was  affirmed. 

17.  United  States  v.  Rorie.  518  A. 2d  409 
(D.C.  1986)  . 

In  this  criminal  case,  the  trial  court  granted 
the  defendant's  motion  to  suppress  one  of 
several  statements  he  had  made  to  police 
detectives.    This  statement  was  made  to  a 
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police  detective  who  had  called  the  defendant 
after  his  indictment  and  talked  with  him 
without  advising  the  defendant  of  his  right  to 
counsel  and  to  remain  silent.  The  trial  court 
ruled  that  the  statement  was  obtained  in 
violation  of  the  defendant's  Sixth  Amendment 
right  to  counsel .  The  District  of  Columbia 
Court  of  Appeals  reversed,  holding  that  the 
defendant's  waiver  of  his  right  to  counsel  at 
an  earlier  time  with  respect  to  statements  he 
made  to  a  police  detective  extended  to  the 
defendant's  later  statements  to  another  police 
detective. 

18.  Patrick  v.  Hardistv.  483  A. 2d  692  (D.C. 
1984)  . 

In  this  complex  civil  action  involving  the 
ownership  and  right  to  p>6ssess  real  property, 
the  trial  court  granted  summary  judgment  in 
favor  of  one  of  the  parties  essentially 
because  that  party's  asserted  interest  in  the 
land  was  bottomed  on  an  oral  contract  for  the 
conveyance  of  an  interest  in  the  land  which 
was  unenforceable  under  the  Statute  of  Frauds . 
The  District  of  Columbia  Court  of  Appeals 
reversed  the  trial  court's  ruling,  holding 
that  the  ambiguous  factual  record  of  the  case 
created  questions  for  the  trier  of  fact  as  to 
whether  an  oral  agreement  existed  and  the 
rights  of  the  parties  under  it.  The  court 
held  that  the  alleged  facts  of  an  oral 
agreement  between  the  parties  could  fall 
within  the  partial  performance  exception  to 
the  Statute  of  Frauds . 

19.  Barklev  v.  United  States.  455  A. 2d  412 
(D.C.  1983) 

The  defendant  in  this  criminal  case  was 
convicted  of  grand  larceny  stemming  from  his 
theft  of  several  items  .  While  there  was  proof 
in  the  record  of  the  value  of  some  of  the 
items,  there  was  a  lack  of  proof  as  to  the 
value  of  others.  The  District  of  Columbia 
Court  of  Appeals  reversed,  holding  that 
because  the  articles  of  unproven  value  could 
have  been  the  sole  basis  for  the  conviction, 
the  grand  larceny  conviction  could  not  be 
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sustained.  Accordingly,  the  judgment  of 
conviction  for  grand  larceny  was  reversed  and 
remanded  for  the  entry  of  a  judgment  of  guilty 
of  petit  larceny. 

20 .  Franklin  Inv.  Co.  v.  District  of 
Columbia .  462  A. 2d  447  (D.C.  1983) 

In  this  case,  a  conditional  sales  contract 
lender  brought  a  replevin  action  against  the 
District  of  Columbia  for  the  release  of  an 
impounded  vehicle  on  which  it  held  a  lien.  The 
trial  court  ruled  that  in  order  to  secure 
release  of  the  vehicle,  the  lender  was 
required  to  pay  the  registered  owner's 
impoundment  and  storage  fees.  The  District  of 
Columbia  Court  of  Appeals  reversed,  holding 
that  the  towing,  storage,  and  notice  fees  were 
invalid  and  void  as  against  the  lien  holder. 

21.  United  States  v.  McCarthy.  448  A. 2d  267 
(D.C.  1982) 

The  trial  court  granted  the  defendants'  motion 
to  suppress  statements  and  tangible  evidence 
on  the  grounds  that  a  warrantless  seizure  of 
marijuana  and  a  gun  from  the  passenger 
compartment  of  an  automobile  violated  their 
Fourth  Amendment  rights.  This  ruling  was 
premised  on  a  finding  that  a  hand- rolled 
cigarette  in  an  open  ashtray  in  an  automobile 
did  not  constitute  probable  cause  for  a  police 
officer  to  believe  that  it  was  contraband 
and,  consequently,  did  not  provide  a  basis  for 
entering  the  car  and  seizing  it .  The  District 
of  Columbia  Court  of  Appeals  reversed, 
holding  that  the  combination  of  factors  known 
by  the  police  of f icer--thoughr not  articulated 
by  him  at  the  suppression  hearing- -created 
probable  cause  for  believing  that  the 
cigarette  in  the  ashtray  was  marijuana. 

(3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions. 

None. 
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16.  P\ibllc  Office;  State  (chronologically)  any 
pxablic  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically) 
any  iinsuccessful  candidacies  for  elective 
public  office. 

December  3.  1973  through  April  22.  1976 

Assistant  United  States  Attorney  for  the 

District  of  Columbia 
I  was  appointed  to  this  position  by  the  Attorney 
General  of  the  United  States. 

17.  Legal  Career ; 

a.  Describe  chronologically  your  law  practice 
and  experience  after  graduation  from  law 
school  including: 

1.  whether  you  served  as  cleric  to  a 
judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  did  not  serve  as  a  law  clerk  to 
a  judge. 

2.  whether  you  practiced  alone,  and 
if  so,  the  addresses  and  dates; 

I  did  not  practice  alone. 

3.  the  dates,  names  and   addresses  of 
law  firms  or  offices,  companies  or 
governmental  agencies  with  which 
you  have  been  connected,  and'  the 
nature  of  your  connection  with  each; 

July  1973  through  November  1973 

Law  Clerk 

Reavis,  Pogue,  Neal  and  Rose  (now  known  as  Jones, 

Day,  Reavis  and  Pogue) 
1450  G  Street,  N.W. 
Washington,  D.C.   20005 
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December  3.  1973  through  April  21.  1976 

Assistant  United  States  Attorney  for 

the  District  of  Columbia 
United  States  Attorney's  Office  for 

the  District  of  Columbia 
Judiciary  Center,  555  4th  Street,  N.W. 
Washington,  D.C.   20001 

April  22.  1976  through  December  20.  1979 

United  States  Magistrate  for  the  District 

of  Columbia 
United  States  Courthouse,  Chambers  1207 
333  Constitution  Avenue,  N.W. 
Washington,  D.C.   20001 

December  21.  1979  to  present 

Associate  Judge,  Superior  Court  of  the  District 

of  Columbia 
H.  Carl  Moultrie,  I  Courthouse 
500  Indiana  Avenue,  N.W. ,  Chambers  1620 
Washington,  D.C.   20001 

b.    1.   What  has  been  the  general  character 
o£  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
chcuiged  over  the  years? 

2.  Describe  your  typical  former  clients, 
and  mention  the  areas,  if  emy,  in  which 
you  have  specialized. 

Except  for  a  brief  period,  July  1973  through 
November  1973,  when  I  performed  legal  research 
and  wrote  legal  memoranda  at  the  law  firm  of 
Jones,  Day,  Reavis  and  Pogue,  I  represented 
the  United  States  in  the  prosecution  of 
misdemeanor  criminal  cases  in  the  Superior 
Court  of  the  District  of  Columbia  and  on 
appeal,  in  primarily  criminal  cases,  before 
the  District  of  Columbia  Court  of  Appeals  and 
the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 
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c.    1.   Did  you  appear  in  court  £requently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates . 

I  appeared  in  court  frequently.  When  I  began 
my  work  in  the  United  States  Attorneys  Office 
in  December  1973,  I  was  assigned  to  the 
Misdemeanor  Trial  Division  which  required  more 
frequent  appearances  in  court  than  when  I  was 
assigned  to  the  Appellate  Division  from 
approximately  February  1975  to  April  1976. 

2 .  What  percentage  of  these  appearances 
was  in : 

(a)  federal  courts; 
30  percent 

(b)  state  courts  of  record; 
70  percent 

(c)  other  courts. 

3 .  What  percentage  of  your  litigation 
was: 

(a)  civil; 

1  percent .   I  wrote  a  brief  in  one 
civil  case  on  appeal  before  the 
United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit . 

(b)  criminal . 
99  percent 

4.  State  the  number  of  cases  in 
courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you 
were  sole  counsel,  chief 
counsel,  or  associate  counsel. 
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Approximately  24  as  sole  counsel . 
(Since  this  question  seeks 
information  for  a  time  before  my 
becoming  a  judge,  more  than  19  years 
ago,  I  am  unable  to  be  exact.  This 
is  my  best  estimate) . 

5.   VHiat  percentage  o£  these  trials  was: 

(a)  jury; 
80  percent 

(b)  non-jury; 

20  percent 

18.  Litigation;  Describe  the  ten  most  significeuit 
litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases 
were  reported,  and  the  docket  number  and  date 
if  \inreported.  Give  a  capsule  s\iimnary  of  the 
sxibstance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in 
detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the 
case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name 
of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  euid 
telephone  numbers  of  co-coimsel  and 
of  principal  coxinsel  for  each  of  the 
other  parties. 

1.   Sparks  v.  United  States.  358  A. 2d  307 
(D.C.  1976) 

I  prosecuted  this  case  as  an  Assistant  United 
States  Attorney.  The  case  involved  an  officer 
of  the  Metropolitan  Police  Department  who  was 
charged  with  committing  an  assault  while  on 
official  duty.  Officer  Robert  Sparks  was 
convicted  after  a  week-long  jury  trial  in 
Superior  Court  before  the  Honorable  David  A. 
Norman.  This  case  began  when  Officer  Sparks 
arrested  a  citizen  in  northeast  Washington 
during  a  civil  disturbance  in  the  summer 
months  of  1975.   After  the  citizen  was 
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taken  into  custody  and  transported  to  a 
metropolitan  police  station  house.  Officer 
Sparks  attacked  him  with  mace,  a  law 
enforcement  device  which  causes  a  severe 
burning  sensation  in  the  eyes  and  is  normally 
used  for  crowd-control  purposes.  Officer 
Sparks'  defense  was  that  he  used  the  mace  in 
self  defense. 

The  case  was  appealed  and  the  conviction 
reversed  by  the  District  of  Columbia  Court  of 
Appeals  on  the  grounds  that  the  trial  court 
erred  in  allowing  the  government  to  withdraw 
its  consent  to  the  defendant's  jury  trial 
waiver.  Officer  Sparks  was  retried  (by 
another  prosecutor)  and  again  convicted. 

Officer  Sparks  was  represented  by  Charles  H. 
Schulze,  Esq.,  Schulze  &  Pederson,  P.C.,  5039 
Connecticut  Avenue,  N.W. ,  Building  3, 
Washington,  D.C.  20008,  (202)  364-1111. 
The  trial  commenced  on  January  22,  1975  and 
lasted  one  week. 

2.  Womack  v.  United  States.  350  A. 2d  381 
(D.C.  1976) .  Oral  arguments  were  heard  on 
October  7,  1975. 

I  wrote  the  brief  and  represented  the  United 
States  at  oral  argument  before  the  District  of 
Columbia  Court  of  Appeals.  In  this  case, 
appellants,  (defendants  below)  who  were  two 
Metropolitan  Police  Officers,  sought  to 
reverse  their  convictions  for  assault  and 
obstruction  of  justice.  Their  main  argument 
on  appeal  was  that  the  trial  judge,  to  their 
prejudice,  had  assumed  the  inquisitorial  role 
of  an  advocate  when  he  took  it  upon  himself  to 
question  two  witnesses  whose  testimony  was 
favorable  to  them.  I  argued  that  it  was 
proper  for  the  trial  judge  to  question 
witnesses  whose  reliability  and  credibility  he 
suspected  and  that  under  the  circumstances  the 
trial  judge's  examination  in  an  effort  to 
ferret  out  the  truth  was  a  valid  exercise  of 
discretion.  The  appellate  court  adopted  many 
of  the  government's  arguments  and  affirmed  the 
convictions  on  appeal. 
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The  case  was  heard  by  Judges  Kern,  Nebker,  and 
Mack.  Appellants  were  represented  by:  Leroy 
Nesbitt,  Esq.,  1900  L  Street,  N.W. ,  Suite  300, 
(202)  466-6325,  Washington,  D.C.  20036; 
Patrick  J.  Christmas,  Esq.,  P.J.  Christmas  & 
Associates,  P.C.,  750  17th  Street,  N.W.,  Suite 
1050,  Washington,  D.C.   20006,  (202)  457-0033. 

3.  United  States  v.  Bobby  Watts.  No.  75-1534, 
affirmed  without  a  written  opinion  on  June  21, 
1976.  Oral  arguments  were  heard  on  March  3, 
1976. 

I  wrote  the  brief  in  this  case  and  represented 
the  government  at  oral  argument  before  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  In  this  case, 
appellant  (defendant  below)  sought  to  reverse 
his  conviction  of  first  degree  premeditated 
murder.  The  conviction  was  based  on  evidence 
that  the  defendant  had  inflicted  fatal  wounds 
to  his  aunt  with  an  ax. 

The  main  ground  on  which  reversal  was  sought 
was  appellant's  contention  that  the  trial 
judge,  after  a  bench  trial,  erroneously 
rejected  his  insanity  defense  which  had  been 
supported  by  all  of  the  expert  witnesses  (six 
psychiatrists  and  psychologists)  who  testified 
at  the  trial.  Appellant  also  argued  that  the 
circumstances  of  the  homicide  and  the  fact 
that  he  had  been  detained  for  treatment  at 
mental  institutions  for  sxibstantial  periods  of 
time  both  before  and  after  the  commission  of 
the  offense  required  that  he  be  acquitted  by 
reason  of  insanity. 

The  trial  judge,  noting  that  the  expert 
testimony  had  been  substantially  impeached  and 
in  some  instances  discredited,  found  defendant 
guilty  as  charged.  The  conviction  was 
affirmed. 

The  case  was  heard  by  Circuit  Judges  Bazelon, 
Tamm  and  Wilkey.   Appellant  was  represented 
by:    Nathan  Lewin,   Esq.,  Miller,   Cassidy, 
Larroca  &  Lewin,  2555  M  Street,  N.W.,  Suite 
500,  Washington,  D.C.   20037,  (202)  293-6400. 
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4.  United  States  v.  Ouiovers.  539  F.2d  744, 
176  U.S.  App.  D.C.  265  (D.C.  Cir.  1976). 
Argued  April  9,  1976. 

I  wrote  the  brief  and  represented  the  United 
States  at  oral  argument  before  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  this  criminal  defendant's 
appeal  of  his  conviction  for  the  unlawful 
distribution  of  cocaine.  The  appeal  raised 
the  question  of  whether  the  failure  of  the 
Drug  Enforcement  Administration  (DEA)  to 
preserve  a  tape  recording  of  a  telephone 
conversation  between  a  DEA  agent  and  the 
defendant,  as  required  by  District  of  Columbia 
Circuit  precedent,  mandated  the  dismissal  of 
the  indictment .  The  United  States  Court  of 
Appeals  held  that  in  determining  what  if  any- 
sane  t  ions  should  apply  when  the  government 
negligently  fails  to  preserve  evidence,  a 
trial  judge  must  consider  the  totality  of  the 
circumstances  leading  to  the  non -preservation 
of  evidence  and  the  prejudice  to  the 
defendant.   The  conviction  was  affirmed. 

I  note  that  footnote  1  of  the  court ' s  opinion 
which  states,   "the  government's  brief   is 
misleading  in  this  regard, "  was  deleted  upon 
the  motion  of  the  United  States  Attorney.   The 
brief  which  I  wrote  on  behalf  of  the  United 
States  was  not  "misleading"  in  any  respect. 
The  case  was  heard  by  Circuit  Judges  McGowan, 
Robertson,   and  Wilkey.    Counsel   for  the 
appellant  was  Carol  Garfield  Freeman,  Esq. 
20  Courthouse  Square,  Suite  214,  Rockville, 
MD   20850,  (301)  762-6405. 

5.  Doepel  v.  -United  States,  434  A. 2d  449 
(D.C.  1981).  Argued  May  4,  1979.  I  did  not 
represent  the  United  States  at  oral  argument 
as  by  that  time  I  had  been  appointed  a  judge 
on  the  Superior  Court . 

I  wrote  the  brief  for  the  United  States  in 
connection  with  this  appeal  by  a  criminal 
defendant  to  the  District  of  Columbia  Court  of 
Appeals  of  his  convictions  of  first  degree 
murder,  felony  murder,  and  rape  in  the 
Superior  Court  of  the  District  of  Columbia. 
The  appellant  raised  numerous  points  on 
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appeal,  the  most  significant  of  which  involved 
the  prosecutor's  cross  examination  of  the 
defendant's  psychiatric  witness,  which 
elicited  testimony  that  the  defendant  had  been 
convicted  previously  of  rape  when,  in  fact, 
that  was  not  true.  The  appellate  court  ruled 
that  there  was  no  error  in  permitting  the 
prosecutor  to  test  the  psychiatrist's 
characterization  of  the  defendant  as  "gentle 
and  non-aggressive"  when  he  believed,  albeit 
erroneously,  that  the  defendant  had  been 
convicted  of  rape.  Another  significant  issue 
was  the  trial  court's  refusal  to  approve  the 
defendant's  request  for  a  non  jury  trial  over 
government  objection.  The  convictions  were 
affirmed. 

The  case  was  heard  by  Judges  Reilly,  Kelly, 
and  Pair.  Counsel  for  the  appellant  was  Wayne 

5.  Bishop,  Esq.,  Ackerson  &  Bishop,  1275 
Pennsylvania  Avenue,  N.W.,  Suite  1100, 
Washington,  D.C.   20004,  (202)  628-1100. 

6.  Green  v.  United  States.  No.  9231  (D.C. 
Cir.  Jan.  8,  1976) . 

I  wrote  the  brief  and  represented  the  United 
States  at  oral  argument  in  connection  with 
this  criminal  defendant's  appeal  of  his 
convictions  on  60  counts  of  false  advertising. 
The  appellant  contended  that  the  trial  court's 
denial  of  his  motions  to  clarify  the  sentence 
imposed  upon  him  was  erroneous,  since  in  his 
opinion,  the  sentence  was  "inscrutable."  The 
appellant  also  claimed  that  the  court's 
imposition  of  fines  totalling  $16,400 
constituted  cruel  and  unusual  punishment. 
The  judgment  was  affirmed. 

The  case  was  heard  by  Judges  Kelly,  Nebeker, 
and  Mack.   Counsel  for  the  appellant  was  Albert 
J.  Ahern,  Esq.,  P.  O.  Box  3359,  Alexandria,  VA 
22302,  (703)  931-8400. 

7.  Johnson  v.  United  States.  364  A. 2d  1198 
(D.C.  1976).    Argued  June  10,  1976. 

I  wrote  the  brief  and  represented  the  United 
States  at  oral  argument  in  connection  with 
this  criminal  defendant's  appeal  of  his 
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conviction  of  taking  indecent  liberties  with  a 
minor.  The  appellant's  primary  contention  on 
appeal  was  that  the  trial  court  had  abused  its 
discretion  by  permitting  the  child  victim  to 
testify  at  trial.  He  also  contended  that  he 
was  denied  the  effective  assistance  of  counsel 
and  that  the  trial  court  erred  in  allowing  the 
grand  jury  indictment  to  be  amended.  The 
conviction  was  affirmed. 

The  case  was  heard  by  Judges  Fickling,  Harris, 
and  Mack.    Counsel  for  the  appellant  was 
William  H.  Allen,  Esq.,  Covington  &  Burling, 
1201  Pennsylvania  Avenue,  N.W. ,  P.O.  Box  7566, 
Washington,  D.C.   20044,  (202)  662-5420. 

8.  Brooks  v.  United  States.  No.  9290  (D.C. 
App.,  Apr.  8,  1976).  Case  was  argued,  but,  I 
do  not  remember  the  date . 

I  wrote  the  brief  and  represented  the  United 
States  at  oral  argument  in  connection  with 
this  criminal  defendant's  appeal  of  his 
convictions  of  assault  on  a  police  officer 
with  a  dangerous  weapon  and  carrying  a  pistol 
without  a  license.  The  appellant's  principal 
contention  was  that  the  evidence  was 
insufficient  to  sustain  his  conviction  of 
assault  on  a  police  officer  with  a  dangerous 
weapon.   The  convictions  were  affirmed. 

The  case  was  heard  by  Judges  Gallagher, 
Harris,  and  Mack.  Counsel  for  the  appellant 
was  Honorable  Peter  J.  Messittee,  United 
States  District  Judge,  United  States  District 
Court  for  the  District  of  Maryland,  6500 
Cherrywood  Lane,  Suite  475A,  Greenbelt,  MD 
20770,  (30'i-)  344-0632. 

9.  United  States  v.  Lavne.  No.  75-1136  (D.C. 
Cir.  Dec.  5,  1975).  This  case  was  decided  on 
the  record  on  appeal  on  December  5,  1975. 

I  wrote  the  brief  for  the  United  States  in 
connection  with  this  criminal  defendant's 
appeal  of  his  convictions  for  possession  of 
heroin  and  possession  of  ritalin  with  intent 
to  distribute.  The  appellant's  principal 
contention  on  appeal  was  that  the  trial  court 
committed  reversible  error  in  admitting  the 
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contraband  seized  from  him  where,  in  his 
opinion,  the  government  had  failed  to 
establish  a  complete  chain  of  custody.  The 
United  States  Court  of  Appeals  held  that  the 
government's  circumstantial  evidence  satisfied 
the  requirement  that  "the  possibilities  of 
misidentif ication  and  adulteration  be 
eliminated,  not  absolutely  but  as  a  matter  of 
reasonable  probability."  However,  the  court's 
review  of  the  record  revealed  a  question 
concerning  the  validity  of  the  appellant's 
arrest,  an  issue  which  was  not  raised  by  the 
defendant's  trial  counsel.  Consequently,  the 
record  was  remanded  for  supplementation  with 
respect  to  the  question  of  effectiveness  of 
counsel . 

The  case  was  heard  by  Circuit  Judges  Bazelon, 
Wright,  and  McGowan.  I  am  unable  to  determine 
the  name  of  appellant's  counsel  as  neither  my 
brief  nor  the  appellant  court's  order 
indicates  the  name  of  appellant's  counsel. 

10.  Fowler  v.  United  States.  374  A. 2d  856 
(D.C.  1977) .  Submitted  March  9,  1976  and 
decided  April  11,  1977. 

I  wrote  the  brief  for  the  United  States  in 
connection  with  this  criminal  defendant's 
appeal  of  his  convictions  of  five  counts  of 
grand  larceny  and  five  counts  of  false 
pretenses.  The  appellant  was  convicted  of 
having  perpetrated  a  series  of  "flim-flam" 
schemes  designed  to  defraud  four  women 
individually  on  a  total  of  seven  occasions  of 
substantial  sums  of  money.  Appellant 
contended  that  the  trial  court  erred  by 
denying  his  motion  to  sever  the  indictment  for 
separate  trial  of  the  charges  as  they  related 
to  each  of  the  four  complainants,  and  by 
permitting  convictions  of  both  false  pretenses 
and  grand  larceny  on  each  of  the  fraudulent 
transactions  proved  at  trial.  Appellant  also 
argued  that  the  trial  court  could  not  order 
him  to  sei~ve  consecutive  sentences  for  charges 
of  false  pretenses  and  grand  larceny  arising 
out  of  the  same  transaction.  The  convictions 
were  affirmed. 
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The  case  was  considered  by  Judges  Newman, 
Gallagher,  and  Hood.  Appellant  was 
represented  by  Wallace  E.  Shipp,  Jr.,  Esq., 
Office  of  Bar  Council,  515  5th  Street,  N.W., 
Building  A,  Washington,  D.C.  20001,  (202) 
638-1501. 

19.  Legal  ActlvitleB;  Describe  the  most 
significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not 
progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature 
of  your  participation  in  this  <iuestion,  please 
omit  any  information  protected  by  the 
attorney-client  privilege  (iinless  the 
privilege  has  been  waived)  . 

Since  1990,  I  have  chaired  the  Committee  on 
the  Selection  and  Tenure  of  Hearing 
Commissioners.  This  seven- judge  committee 
supervises  the  appointment  and  reappointment 
process  for  Superior  Court  Hearing 
Commissioners  and  makes  recommendations  to  the 
Chief  Judge  of  the  Superior  Court  regarding 
the  appointment,  reappointment,  and  terms  of 
employment  of  these  judicial  officers. 

I  serve  on  the  Superior  Court  Criminal  Rules 
Advisory  Committee.  This  committee  is 
comprised  of  judges  and  lawyers  and  recommends 
changes  to  the  Superior  Court  Rules  of 
Criminal  Procedures  which  are  then  reviewed  by 
the  Superior  Court  Rules  Committee  and  then  by 
the  Board  of  Judges  of  the  Superior  Court . 

I  serve  on  the  Criminal  Justice  Standards 
Committee  of  the  American  Bar  Association. 
This  committee  is  comprised  of  lawyers, 
judges,  and  academicians  who  consider 
proposals  to  establish  and  revise  standards  of 
conduct  for  the  various  participants  in  the 
criminal  justice  process.  Presently,  the 
committee  is  exploring  various  ways  to 
regulate  the  use  of  technology  to  observe 
persons,  and  their  movements. 
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I  serve  on  the  Liaison  Committee  with  the 
Judicial  Disabilities  and  Tenure  Commission. 
This  committee  is  comprised  of  judges  who  meet 
with  the  members  of  the  judicial  and  tenure 
commission  periodically  to  discuss  any 
concerns  that  the  Commission  members  may  have 
regarding  judicial  behavior. 

From  1990  to  1994,  I  was  the  Deputy  Presiding 
Judge  of  the  Criminal  Division  of  the  Superior 
Court.  I  assisted  in  the  administration  of 
the  court's  Criminal  Division  to  which, 
typically,  more  than  half  of  the  judges  and 
commissioners  of  the  court  are  assigned. 

In  1990  and  1991,  I  was  Chair  of  the  Court 
Administration  Subcommittee  of  the  District  of 
Columbia  Courts'  Gender  Bias  Task  Force.  This 
subcommittee  was  comprised  of  three  lawyers 
and  one  court  supervisor. 

From  approximately  1985  to  1989,  I  served  on 
the  Superior  Court  Child  Support  Guidelines 
Committee  and  chaired  the  "multiple  families" 
subcommittee.  This  committee  developed  the 
formula  and  wrote  the  child  support  guidelines 
for  the  District  of  Columbia. 

From  approximately  1985  to  1987,  I  served  on 
the  Superior  Court  Training  Committee.  This 
committee  of  Superior  Court  Judges  develops 
training  programs  for  other  judges  on  the 
court .  Over  the  years ,  I  have  been  a 
presenter  during  many  of  the  committee's 
training  programs . 

I  have  attended  every  yearly  District  of 
Columbia  Judicial  Conference  and  twice  have 
served  on  the  conference's  arrangements 
committee .  I  have  been  a  presenter  during  the 
conference  approximately  five  times. 

I  have  sat  by  designation  on  the  District  of 
Columbia  Court  of  Appeals  on  two  occasions, 
November  4,  1982  and  October  26,  1994.  Each 
time  I  wrote  an  opinion  upon  review  of  an 
appeal  of  a  case  from  the  Superior  Court  of 
the  District  of  Columbia. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  eunounts  and  dates  of  all  anticipated 
receipts  £rom  deferred  income  arrangements,  stock, 
options,  ijncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  euiy  financial  or  business  interest. 

I  have  participated  in  a  deferred  compensation 
program  since  October  1985  and  expect  to 
receive  this  compensation,  presently  valued  at 
$58,644,  when  I  am  no  longer  a  judge  on  the 
Superior  Court  of  the  District  of  Columbia.  I 
will  continue  to  receive  rental  income, 
presently  $39,180  per  year,  from  property  that 
I  own  with  my  wife. 

2 .  Explain  how  you  will  resolve  any  potential  conflict 
of  interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  conflicts  of  interest 
during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  have  been  a  judge,  bound  by  a  Code  of 
Judicial  Conduct,  for  19  years.  Therefore,  I 
have  been  careful  not  to  involve  myself  in 
financial  or  other  arrangements  which  likely 
would  present  potential  conflicts  of  interest. 
I  will  continue  to  be  vigilant  in  this  regard 
and  will  recuse  myself  from  any  case  with  a 
potential  conflict  of  interest. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  your  service  with  the  court?   If  so  explain. 

No. 


586 


4 .  List  sources  and  euaounts  o£  all  income  received 
during  the  calendar  year  preceding  your  nomination  and 
for  the  current  calendar  year,  including  all  salaries, 
fees,  dividends,  interest,  gifts,  rents,  royalties, 
patents,  honoraria,  and  other  items  exceeding  $500  or 
more  (If  you  prefer  to  do  so,  copies  of  the  financial 
disclosure  report,  required  by  the  Ethics  in  Government 
Act  of  1978,  may  be  substituted  here) . 

See  attached  Financial  Disclosure  Report,  Appendix 
IV. 

5 .  Please  complete  the  attached  f  ineuicial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  Appendix  V. 

6 .  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities. 

No. 
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III.   GENERAL  (PUBLIC) 


1.  An  ethical  consideration  iinder  Cauion  2  o£  the 
American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every 
lawyer",  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to 
participate  In  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  Instemces 
and  the  amount  of  time  devoted  to  each. 

I  serve  on  the  Board  of  Directors  and  various 
committees  of  the  Washington  Tennis  Foundation 
(WTF) .  The  WTF  is  a  non-profit  organization 
that  organizes  and  promotes  a  variety  of 
tennis  programs  in  the  District  of  Columbia, 
including  programs  for  the  handicapped  and 
several  specially  geared  to  attract  and 
address  the  needs  of  disadvantaged  children. 
One  such  program  is  the  Arthur  Ashe  After 
School  Program.  This  program  combines  tennis 
instruction  with  tutoring  and  mentoring  in  the 
poorer  sections  of  southeast  Washington,  D.C. 
I  devote  approximately  two  hours  per  month  to 
this  activity. 

I  serve  on  the  Princeton  University  Alumni 
Schools  Committee.  As  a  member  of  this 
committee,  I  recruit  qualified  public  high 
school  students  to  apply  to  Princeton 
University  and  shepherd  their  applications 
through  the  admissions  process.  I  also 
interview  students  and  send  written  reports  of 
my  interview  to  Princeton  University' s  Office 
of  Admissions.  Some  of  these  students  are 
disadvantaged.  I  devote  an  average  of  one  hour 
per  month  to  this  activity. 

I  have  been  a  mentor,  both  formally  and 
informally,  to  several  young  District  of 
Columbia  residents.  My  most  rewarding 
mentoring  experience  has  been  my  ongoing 
relationship  with  a  young  man  whom  I  met  just 
after  he  had  been  adjudicated  for  armed 
robbery.  He  is  now  a  student  at  the 
University  of  the  District  of  Columbia  where 
he  majors  in  Criminal  Justice.  I  devoted 
approximately  three  hours  per  month  to  this 
activity  from  approximately  1988  to  1990. 
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2.  The  American  Bar  Association's  Commentary  to 
its  Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership 
in  emy  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have 
you  belonged,  to  emy  orgemization  which 
discriminates  --  through  either  formal 
membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so, 
list  with  dates  of  membership.  What  you  have 
done  to  try  to  cheuige  these  policies? 

I  have  never  belonged  to  an  organization  which 
discriminates  in  the  sense,  I  presume,  the 
term  is  used  in  the  question.  However,  in 
1992,  I  became  a  member  of  Sigma  Pi  Phi  (the 
Boule)  ,  a  fraternity.  From  1966  to  1970,  I 
belonged  to  the  Association  of  Black 
Collegians,  an  association  of  black  students 
at  Princeton  University.  From  1964  to  1966,  I 
belonged  to  a  high  school  fraternity,  Omicron 
Upsilon  Phi.  From  approximately  1958  to  1960, 
I  belonged  to  the  Boys  Scouts  of  America. 

3.  Is  there  a  selection  commission  in  your 
jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did 
it  recommend  your  nomination?  Please  describe 
your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your 
nomination  and  Interviews  in  which  you 
participated) . 

There  is  a  selection  commission  in  the 
District  of  Columbia,  the  District  of  Columbia 
Federal  Judicial  Nominating  Commission,  that 
recommends  candidates  for  nomination  to  the 
United  States  District  Court .  This  Commission 
recommended  my  nomination. 

When  I  learned  that  United  States  District 
Judge  Joyce  Hens  Green  had  taken  senior 
status,  I  contacted  the  office  of 
Congresswoman  Eleanor  Norton  and  asked  her 
administrative  assistant  to  send  me  the 
questionnaire  which  the  Commission  requires 
candidates  to  complete.  I  filled  out  the 
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questionnaire  and  returned  it  to  Congresswoman 
Norton's  Office.  I  was  interviewed  by  the 
Commission  in  late  August,  1995,  and  then  by 
Congresswoman  Norton  in  October,  1995.  In 
October  1995,  Congresswoman  Norton  informed  me 
that  she  would  recommend  me  for  nomination  by 
the  President . 

Approximately  a  week  after  being  informed  that 
I  would  be  recommended  for  nomination,  I 
received  materials  including  questionnaires 
from  the  Office  of  the  Counsel  to  the 
President .  I  filled  out  the  forms  and 
questionnaires  and  returned  them.  Thereafter, 
I  was  interviewed  by  attorneys  with  the 
Department  of  Justice,  Office  of  Policy 
Development,  a  representative  of  the  American 
Bar  Association,  and  an  agent  of  the  Federal 
Bureau  of  Investigation.  More  recently,  I 
have  been  reinterviewed  by  an  agent  of  the 
Federal  Bureau  of  Investigation  and  have 
updated  the  information  on  the  forms  and 
questionnaires . 

4.  Has  anyone  involved  in  the  process  of 
selecting  you  as  a  judicial  nominee  discussed 
with  you  euiy  specific  case,  legal  issue  or 
question  in  a  manner  that  would  reasonably  be 
interpreted  as  asking  how  you  would  rule  on 
such  case,  issue,  or  question? 

I£  so,  please  explain  fully. 

No. 

5 .  Please  discuss  your  views  on  the  following 
criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the 
Federal  government,  suid  within  society 
generally,  has  become  the  sxibject  of 
increasing  controversy  in  recent  years.  It 
has  become  the  target  of  both  popular  and 
academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  suid  levels  of 
government . 
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Some  o£  the  characteristics  o£  this  "judicial 
activism"  have  been  said  to  Include: 

a.  A  tendency  by  the  judiciary 
toward  problem- solution  rather 
than  grievsmce-resolution; 

b.  A  tendency  by  the  judiciary  to 
employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiclair/^  to 
Impose  broad,  affirmative  duties 
upon  governments  emd  society; 

d.  A  tendency  by  the  judiciary 
toward  loosening  jurisdictional 
requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to 
Impose  Itself  upon  other 
institutions  in  the  manner  of  an 
administrator  with  continuing 
oversight  responsibilities. 

It  is  important  for  all  judges,  and 
particularly  federal  judges,  to  appreciate 
that  a  hallmark  of  our  system  of  government  is 
that  there  is  a  separation  of  powers  between 
each  branch  of  government.  This  separation  is 
essential  in  that  it  allows  for  critical 
checks  and  balances  without  which  our  system 
of  government  could  not  function  in  the  manner 
envisioned  by  the  drafters  of  the 
Constitution.  It  is  particularly  important 
for  federal  judges  to  appreciate  the 
significance  of  this  concept  because  it  is  the 
judiciary  which  interprets  the  reach  of 
statutory  law,  jurisdictional  requirements  of 
cases  brought  before  the  court,  and  determines 
the  appropriate  remedy  when  a  court  concludes 
that  statutory  law  or  the  Constitution  has 
been  violated.  Moreover,  federal  judges 
should  understand  that  in  view  of  their 
appointed  lifetime  office,  they  seirve  in  the 
least  "democratic"  branch  of  government. 
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One  way  for  a  judge  to  chart  a  proper  course 
when  presented  with  a  case  that  implicates 
separation  of  powers  issues  is  to  hew  to  the 
facts  presented  by  the  case  and  to 
conscientiously  apply  the  governing  principles 
of  law.  Put  another  way,  while  an  important 
task  for  the  other  branches  of  government,  the 
establishment  of  public  policy  is  not  a 
function  for  the  judiciary. 

Furthermore,  it  is  critical  that  federal 
judges  realize  that  the  federal  government, 
generally,  and  the  jurisdiction  of  federal 
courts,  in  particular,  are  limited  by  the 
Constitution  of  the  United  States.  The  fact 
that  the  federal  courts  --  unlike  the  court  on 
which  I  now  sit  --  are  courts  of  limited 
jurisdiction  has  far  reaching  and  salutary 
implications  in  a  wide  variety  of  cases  that 
come  before  the  federal  judiciary. 
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QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 


I. 


BIOGRAPHICAL  INFORMATION  (PUBLIC) 


Full  name  (include  any  former  names  used.) 

Anthony  Wayne  Ishii 

Address:         List  current  place  of  residence  and  office  address(es). 


Residence:  6280  E.  Butler  Avenue 
Fresno,  C  A  93727 


3.  Date  and  place  of  birth 


Office:  Selma  Division 

Central  Valley  Municipal  Court 
2117  Selma  Street 
Selma,  CA  93662 


September  19,  1946 
Santa  Ana,  California 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Married 

Jeanette  Tomi  Ishii  (Kaji) 

President,  San  Joaquin  Valley  Farms,  Inc. 

San  Joaquin  Valley  Farms,  Inc 

6280  E.  Butler  Avenue      and      1626  S.  Pearl 

Fresno,  CA  93727  Fresno,  C A  9372 1 

Education;      List  each  college  and  law  school  you  have  attended,  including 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

U.C.  Berkeley,  Boalt  Hall  School  of  Uw  1970-73  Juris  Doctor  1973 

University  of  the  Pacific,  School  of  Pharmacy  1966-70  Doctor  of  Pharmacy  1970 
Reedley  Junior  College  1964-66  Associate  in  Science  1966 

Employment  Record;      List  (by  year)  all  business  or  professional 
corporations,  companies.  Arms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  Tirms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since  graduation 
from  college. 
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After  obtaining  my  Doctor  of  Pharmacy  degree  in  1970,  I  passed  both  the  California  State 
Board  of  Pharmacy  and  the  Nevada  State  Board  of  Pharmacy  examinations  and  obtained 
pharmacy  licenses  to  practice  in  the  State  of  California  and  in  the  State  of  Nevada 
During  the  years  1970  to  1973, 1  practiced  pharmacy  on  a  part-time  basis  while  attending 
law  school    I  continue  to  maintain  my  California  license,  on  inactive  status 

1970-71  Jackson's  Apothecary      Pharmacist  (part-time) 

1970-73  Johnston's  Prescription  Pharmacy      Pharmacist  (part-time) 

1971  Tarpey  Drug  Store      Pharmacist  (part-time) 

1971  Thompson  Drugs      Pharmacist  (part-time) 

1972  California  Dept.  of  Health  Care  Services      Consulting  Pharmacist  I  (summer) 
1973-75  City  of  Sacramento,  City  Attorney      Law  Clerk,  Deputy  City  Attorney 
1975-79  County  of  Fresno,  Public  Defender      Deputy  Public  Defender 

1979-83  Nishioka  and  Ishii  Law  Partner 
1983-88  Self-employed  Attorney  at  Law 
1983-93      County  of  Fresno,  State  of  California     Justice  Court  Judge,  Parlier-Selma 

Judicial  District 
1994  to 
present       County  of  Fresno,  State  of  California     Municipal  Court  Judge,  Central  Valley 

Municipal  Court 
1983  to 

present       San  Joaquin  Valley  Farms,  Inc.      Officer,  Director,  Shareholder 
1985-94      Central  California  College  School  of  Law      Officer,  Director,  Shareholder, 

Instructor 
1994-96      Central  California  College  School  of  Law      Instructor 

Military  Service;      Have  you  had  any  military  service?  If  so,  give 

particulars,  including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and 

type  of  discharge  received. 

No. 

Honors  and  Awards:      List  any  scholarships,  fellowships,  honorary  degrees, 
and  honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Member,  Order  of  the  Golden  Bear,  University  of  California,  Berkeley. 

Bar  Associations:      List  all  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member  and  give  the 
titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 


State  Bar  of  California 
Fresno  County  Bar  Association 
Fresno  County  Young  Lawyers  Association 
Board  of  Directors  1979  to  1981 
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Fresno  County  Women  Lawyers  Association 

Central  California  Association  of  Business  Trial  Lawyers 

Board  of  Directors  1997 
Asian  Bar  Association  of  Sacramento 
American  Society  for  Pharmacy  Law 

Presiding  Judge,  Central  Valley  Municipal  Court  1997 
Assistant  Presiding  Judge,  Central  Valley  Municipal  Court  1994  to  1996 
Member,  Executive  Committee  of  the  Fresno  County  Courts  1994  to  present 
Fresno  County  Justice  Court  Judges  Association  1983  to  1993 

President  1990 
Member,  California  Judicial  Council  1991  to  1993 

Court  Management  Committee 

Municipal  and  Justice  Court  Committee 

Rules  and  Forms  Committee 
Member,  Judicial  Council  Advisory  Committee  on  the  Administration  of  Justice  in  the 
Rural  Counties  1988  to  1991 
Member,  Commission  on  the  Future  of  the  California  Courts  1991  to  1993 

Technology  Committee 
Member,  California  Judges  Association 

Chair,  Justice  Court  Management  Committee  1994 
Member,  California  Judges  Foundation 

Board  of  Directors  1 995  to  present 
Member,  Judicial  Planning  Committee  for  Small  Claims  Benchbook  1 989  to  present 
Member,  Judicial  Planning  Committee  for  California  Judges  Benchguides  1990  to  present 
Member,  Publications  Committee,  California  Center  for  Judicial  Education  and  Research 
1995  to  present 

Seminar  Leader,  California  New  Judges  Orientation  Program  1994,  1996 
Municipal  and  Justice  Courts  Institute 

Planning  Committee  Chair  1988 

Member,  Plarming  Committee  and  Seminar  Leader  1 987 

Seminar  Leader  1986 
Discussion  Leader,  1986  Judicial  Council  Conference  on  Justice  Court  Management 

10.        Other  Memberships:      List  all  organizations  to  which  you  belong  that  are 

active  in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which 
you  belong. 

Organizations  active  in  lobbying: 

California  Judges  Association 
California  Pharmacists  Association 
Japanese  American  Citizens  League 

Other  organizations: 
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Boalt  Hall  Alumni  Association 

Fresno-Madera  Counties  Pharmacists  Association 

California  Judges  Foundation 

California  Asian  Judges  Association 

Valley  Public  Television,  Inc 

Selma  Chamber  of  Commerce 

Parlier  Chamber  of  Commerce 

Selma  Public  Education  Foundation 

Selma  Hospital  Foundation 

Selma  Rotary  Club 

John  Wash  Elementary  School  PTA 

1 1.  Court  Admission:      List  all  courts  in  which  you  have  been  admitted  to 

practice,  with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

California  Supreme  Court      1 974 

United  States  District  Court  for  the  Eastern  District  of  California      1974 

United  States  Court  of  Appeals  for  the  Ninth  Circuit      1981 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply  one 
copy  of  all  published  material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.  If  there  were  press  reports  about  the  speech,  and  they  are  readily  available 
to  you,  please  supply  them. 

None. 

13.  Health:      What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Excellent. 
March  1,  1996 

14.  Judicial  Office:      State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court 

1994  to  present      Municipal  Court  Judge,  Central  Valley  Municipal  Court 
County  of  Fresno,  State  of  California 

I  became  a  municipal  court  judge  by  operation  of  law  upon  the  consolidation  of  the  justice 
courts  of  Fresno  County  into  a  single  municipal  court  district. 
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The  California  municipal  courts  are  trial  courts  of  limited  jurisdiction.  The  municipal 
courts  have  original  trial  jurisdiction  in  criminal  misdemeanor  and  infraction  cases,  and  in 
civil  cases  in  which  the  amount  in  controversy  is  $25,000  or  less.  The  courts  also  exercise 
jurisdiction  in  small  claims  cases.  The  judges  of  the  municipal  courts,  acting  as 
magistrates,  conduct  arraignments  and  preliminary  examinations  in  felony  cases  that  are 
initiated  by  the  filing  of  a  criminal  complaint.  The  judges  of  the  Central  Valley  Municipal 
Court  also  review  search  warrants,  probable  cause  declarations,  and  handle  juvenile  traffic 
infractions. 


1983  to  1993      Justice  Court  Judge,  ParUer-Selma  Judicial  District 
County  of  Fresno,  State  of  California 

I  was  appointed  by  the  Fresno  County  Board  of  Supervisors. 

The  California  justice  courts  were  trial  courts  of  limited  jurisdiction    The  justice  courts 
had  the  same  subject  matter  jurisdiction  as  the  California  municipal  courts    The  distinction 
between  the  two  types  of  courts  was  the  population  within  the  judicial  district.  State  law 
required  a  municipal  court  judicial  district  to  have  a  population  of  40,000  or  more. 

15.  Citations:        If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the 

ten  most  signiflcant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations 
for  all  appellate  opinions  where  your  decisions  were  reversed  or  where  your 
judgment  was  affirmed  with  significant  criticism  of  your  substantive  or  procedural 
rulings:  and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any 
of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

Due  to  the  nature  and  types  of  cases  heard  in  the  California  municipal  courts,  the  courts 
do  not  normally  issue  written  opinions  on  cases  decided  by  the  courts.  Under  certain 
circumstances,  a  court  may  issue  a  statement  of  decision,  which  includes  findings  of  fact 
and  conclusions  of  law.  I  have  written  two  statements  of  decision,  and  I  have  provided 
copies  of  those  statements  of  decision.  In  addition,  I  have  provided  a  copy  of  a  small 
claims  judgment  that  I  wrote 

16.  Public  Office:      State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 
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17.        Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  a  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period  you 
were  a  clerk; 

No, 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

Yes 

2014  Tulare  Street,  Fresno,  CA  93721 

1983-88 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have  been 
connected,  and  the  nature  of  your  connection  with  each; 

1974-75    City  Attorney  Deputy  City  Attorney 

City  of  Sacramento 
Sacramento,  C A  95814 

1975-79    Public  Defender  Deputy  Public  Defender 

County  of  Fresno 
Fresno,  C  A  93721 

1 979-83    Nishioka  &  Ishii  Law  Partnership 

2014  Tulare  Street 
Fresno,  C A  93721 

1983-93    Parlier-Selma  Justice  Court      Justice  Court  Judge 
2117  Selma  Street 
Selma,  CA  93662 

1985-96    Central  California  College  School  of  Law      Instructor 
1360  L  Street 
Fresno,  C A  93721 

1 994  to     Central  Valley  Municipal  Court     Municipal  Court  Judge 
Selma  Division 
2117  Selma  Street 
Selma,  CA  93662 
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What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

1974-75      Municipal  law  while  serving  as  a  staff  attorney  with  the 
Sacramento  City  Attorney's  Office 

1975-79      Criminal  defense  law  while  serving  as  a  trial  attorney 
with  the  Fresno  County  Public  Defender's  Office 

1979-88      General  practice  of  law  while  in  the  private  practice  of 
law,  handling  both  criminal  and  civil  law  matters 

Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

1 974-75      City  council,  city  manager  and  staff,  city  department 
heads  and  employees 

I  served  in  the  Sacramento  City  Attorney's  Office  as  a  staff 
attorney    I  provided  legal  advice  to  the  Departments  of 
Engineering  and  Finance,  and  to  various  boards  and  commissions, 
drafted  legal  opinions  on  issues  relating  to  municipal  law,  drafted 
proposed  ordinances  and  resolutions  for  the  City  Council,  and 
represented  the  City  in  various  court  proceedings 

1975-79      Indigent  criminal  defendants 

I  served  in  the  Fresno  County  Public  Defender's  Office  as  a  trial 
attorney    I  represented  criminal  defendants  on  felony  and 
misdemeanor  charges,  proposed  conservatees  on  statutory  mental 
health  conservatorship  proceedings,  and  indigent  parties  on  child 
and  spousal  support  issues  in  contempt  proceedings 

1979-83      Individuals,  small  businesses  and  criminal  defendants 

I  was  in  a  law  partnership  engaged  in  the  general  practice  of  law. 
My  primary  areas  of  practice  were  in  criminal  law,  with  trial 
practice  in  state  and  federal  courts,  business  law,  will  drafting, 
probate  law,  and  personal  injury  matters. 

1983-88      Individuals  and  small  businesses 

In  addition  to  serving  as  a  justice  court  judge,  I  was  also  a  sole 
practitioner  engaged  in  the  general  practice  of  law    My  primary 
areas  of  practice  were  in  business  law,  with  an  emphasis  on 
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counseling  and  drafting  documents  for  small  businesses,  will 
drafting,  probate  law,  and  personal  injury  matters 

Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 
If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

1 974-75  Occasionally 

1975-79  Frequently 

1979-83  Frequently 

1983-88  Occasionally 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 


1974-75 

Federal  courts 

0% 

State  courts  of  record 

100% 

Other  courts 

0% 

1975-79 

Federal  courts 

0% 

State  courts  of  record 

85% 

Other  courts  (justice  courts) 

15% 

1979-83 

Federal  courts 

25% 

State  courts  of  record 

70% 

Other  courts  (justice  courts) 

5% 

1983-88 

Federal  courts 

0% 

State  courts  of  record 

100% 

Other  courts 

0% 

What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

1974-75      Civil 

Criminal 


100% 
0% 


1975-79      Civil 

Criminal 


5% 
95% 


43-594    97-20 
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1979-83      Civil  ZS'/o 

Criminal  75% 

1983-88      Civil  90% 

Criminal  10% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried 
to  verdict  or  judgment  (rather  than  settled),  indicating 
whether  you  were  sole  counsel,  chief  counsel,  or  associate 
counsel. 

Approximately  100  cases  as  sole  counsel 

5.  What  percentage  o(  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

Jury  70% 

Non-jury  30% 

18.        Litigation:      Describe  the  ten  most  signiflcant  litigated  matters  which  you 

personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  Tinal  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

( 1 )      People  vs.  Bizieff.  et  al       Fresno  County  Superior  Court,  Case  No  24 1 62 1  -2 
(1979) 

This  was  a  three  defendant  criminal  case  in  which  the  defendants  were  charged  with  the 
murder  of  one  alleged  victim,  kidnap  and  assault  with  a  deadly  weapon  upon  other  alleged 
victims,  shooting  at  an  inhabited  dwelling,  ex-felon  in  possession  of  a  firearm,  and  firearm 
use  and  prior  prison  term  enhancements    The  prosecution  alleged  murder  with  special 
circumstances,  and  was  seeking  the  death  penalty.  The  £illeged  murder  victim  was  a  drug 
dealer,  who  had  sold  heroin  of  an  unsatisfactory  quality  to  the  defendants    The  defendants 
went  looking  for  the  victim,  and  located  him  at  the  residence  of  a  fiiend  of  the  victim    The 
defendants  approached  the  residence  armed  with  handguns    Shortly  thereafter,  the 
defendants  fired  several  shots  at  the  residence.  One  of  shots  struck  and  killed  the  victim. 
The  testimony  at  trial  was  sharply  divergent  as  to  how  the  shooting  started    The 
prosecution  contended  that  the  defendants  had  come  to  the  residence  with  the  intent  to 
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rob  the  victim,  and  that  when  they  fired  into  the  residence,  one  of  the  shots  struck  and 
killed  the  unarmed  victim  while  he  stood  in  the  living  room.  The  defendants  contended 
that  the  victim  had  come  out  of  the  residence  armed  with  a  shotgun,  and  that  they  fired 
toward  the  residence  as  they  fled  fi^om  the  victim    1  represented  defendant  Bizieff  as  his 
sole  counsel    Each  of  the  two  other  defendants  were  represented  by  separate  counsel. 
Defendant  Bizieff  was  found  guilty  of  voluntary  manslaughter,  shooting  at  an  inhabited 
dwelling,  assault  with  a  deadly  weapon,  ex-felon  in  possession  of  a  firearm,  and  the  use  of 
a  firearm  and  the  prior  prison  term  enhancements    The  jury  trial  commenced  on 
September  24,  1979,  and  concluded  on  November  27,  1979    The  case  was  tried  in  the 
Fresno  County  Superior  Court  before  the  Honorable  Charles  F.  Hamlin. 


Defense: 


Paul  E.  Caprioglio 
Attorney  at  Law 
1327  N  Street 
Fresno,  C A  93721 
(209)233-5151 


Grant  N.  Mitchell 
Attorney  at  Law 
815  N  Street 
Sanger,  CA  93657 
(209) 875-5505 


Prosecution:  Hon  Lawrence  Jones 

Fresno  County  Superior  Court 
1 1 00  Van  Ness  Avenue 
Fresno,  C A  93721 
(209)488-1625 

(2)      United  States  vs  Morrison,  et  al.      United  States  District  Court  for  the  Eastern 
District  of  CaHfomia,  Case  No.  CR-80-01 1  EDP  (1980) 

This  was  a  two  defendant  criminal  case  in  which  the  defendants  were  charged  with 
burglary  of  a  store  located  in  the  Yosemite  National  Park.  Two  female  juveniles  testified 
that  they  had  met  the  defendants  one  evening,  and  had  asked  the  defendants  for  a  ride 
home    Instead  of  driving  the  juveniles  home,  the  defendants  picked  up  some  tools  at  one 
of  the  defendant's  residence,  and  they  all  drove  up  to  the  store.  The  juveniles  remained  in 
the  vehicle,  while  the  defendants  made  repeated  trips  to  steal  items  fi'om  the  store.  The 
case  primarily  involved  the  resolution  of  factual  issues  and  the  credibility  of  the  female 
juvenile  witnesses.  I  represented  defendant  Morrison  as  his  sole  counsel.  The  other 
defendant  was  represented  by  separate  counsel.  Defendant  Morrison  was  found  not 
guilty.  The  jury  trial  commenced  on  April  29,  1980,  and  concluded  on  April  30,  1980. 
The  case  was  tried  in  the  United  States  District  Court  for  the  Eastern  District  of  California 
before  the  Honorable  Edward  D.  Price 


Defense:  Hon.  Edward  P.  Moffat 

Madera  County  Superior  Court 
209  W  Yosemite  Avenue 
Madera,  CA  93638 
(209)  675-7944 


Prosecution: 


Mio  D.  Quatraro 
Attorney  at  Law 
455  Pollasky  Avenue 
Clovis,CA  93612 
(209)  298-8203 
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(3)  People  vs.  Martinez      Fresno  County  Superior  Court,  Case  No.  251054-3  (1980) 
This  was  a  criminal  case  in  which  the  defendant  was  charged  with  the  murder  of  her  young 
child.  A  passing  motorist  had  found  the  child's  body  lying  on  the  side  of  a  road    The 
body  had  been  set  on  fire    A  subsequent  autopsy  disclosed  that  the  child  had  died  fi^om 
suffocation  prior  to  the  setting  of  the  fire.  On  the  same  day  that  the  body  was  found, 
Defendant  Martinez  had  taken  a  bus  to  San  Francisco,  where  she  remained  until  she  was 
arrested  a  few  days  later    Defendant  Martinez  contended  that  her  boyfiiend  had  killed  the 
child,  and  she  cooperated  with  law  enforcement  investigators  in  attempting  to  locate  her 
boyfiiend    Defendant  Martinez  Jilso  gave  conflicting  statements  to  law  enforcement 
investigators  as  to  whether  she  had  killed  her  child  or  her  boyfiiend  had  killed  her  child. 
The  trial  primarily  involved  the  resolution  of  factual  issues  relating  to  the  identity  of  the 
perpetrator.  Defendant  Martinez  had  been  represented  by  other  counsel  through  the  pre- 
trial stages  of  the  case    The  other  counsel  withdrew  as  the  attorney  of  record  shortly 
before  the  trial.  I  represented  defendant  Martinez  as  her  sole  counsel  at  trial.  Defendant 
Martinez  was  found  guilty  of  first  degree  murder    The  jury  trial  commenced  on  August 

1 1,  1980,  and  concluded  on  August  21,  1980.  The  case  was  tried  in  the  Fresno  County 
Superior  Court  before  the  Honorable  Charles  F.  Hamlin. 

Prosecution:  Justice  James  A.  Ardaiz 

Court  of  Appeal,  Fifth  Appellate  District 
2525  Capitol  Street 
Fresno,  C A  93721 
(209)  445-5491 

(4)  People  vs.  Yanez.  et  al       Fresno  County  Superior  Court,  Case  No.  258817-6 
(1980) 

This  was  a  three  defendant  criminal  case  in  which  the  defendants  were  charged  with 
kidnap  and  multiple  victim  robberies    The  kidnap  and  first  robbery  involved  a  single 
victim  who  was  walking  home  fi^om  a  class    The  defendants  pulled  up  in  a  van  £md 
ordered  him  into  the  van  at  gun  point.  The  defendants  took  the  victim's  belongings  and 
drove  him  to  an  orchard,  where  they  released  him    The  second  robbery  involved  five 
victims  who  had  been  asleep  at  their  residence    The  defendants  entered  the  residence  and 
robbed  the  victims  at  gun  point.  During  the  follow-up  investigation,  law  enforcement 
officers  located  the  van  parked  at  a  store.  When  the  van  left  the  store,  the  officers 
stopped  it    Defendant  Yanez  was  the  driver  of  the  van    Key  legal  issues  involved  a 
motion  to  suppress  evidence  found  in  the  van  and  a  motion  for  separate  trials.  I 
represented  defendant  Yanez  as  his  sole  counsel.  Each  of  the  other  defendants  were 
represented  by  separate  counsel.  The  motion  for  separate  trials  was  granted,  and 
defendant  Yanez  proceeded  to  trial  alone.  Defendant  Yanez  was  found  guilty  of  the 
kidnap  and  robberies.  The  jury  trial  commenced  on  October  22,  1 980,  and  concluded  on 
October  24,  1980    The  case  was  tried  in  the  Fresno  County  Superior  Court  before  the 
Honorable  Hollis  G.  Best. 

Defense:  Hugh  Wesley  Goodwin  Lucile  Wheaton 

Attorney  at  Law  Deputy  Public  Defender 

(retired)  (retired) 
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Prosecution:  CliflFord  C.  Kemper 
Attorney  at  Law 
1685  N  Helm  Avenue 
Fresno,  CA  93727 
(209)255-1637 

(5)     United  States  vs  Mapp.  et  al      United  States  District  Court  for  the  Eastern 
District  of  California,  Case  No  CR-F-80- 1 1 7  EDP  (1980) 

This  was  a  two  defendant  criminal  case  in  which  the  defendants  were  charged  with  a  bank 
robbery    Two  black  male  subjects  entered  a  bank  during  business  hours    One  of  the 
subjects  approached  a  teller  and  asked  for  change  for  a  twenty  dollar  bill    When  the  teller 
opened  her  cash  drawer,  the  subject  pulled  a  revolver  and  proceeded  to  rob  each  of  the 
tellers    The  subjects  then  fled  the  bank    Law  enforcement  officers  received  descriptions 
of  the  subjects  and  of  a  suspect  vehicle   Officers  located  the  suspect  vehicle  at  a 
residence,  and  set  up  a  surveillance  of  the  vehicle    The  officers  saw  the  defendants,  who 
fit  the  description  of  the  bank  robbers,  enter  the  vehicle.  As  the  vehicle  started  to  leave 
the  residence,  the  officers  stopped  the  vehicle  and  arrested  the  defendants.  The  officers 
seized  a  large  sum  of  money  from  the  defendants,  and  a  revolver  fi-om  the  vehicle    The 
key  legal  issue  involved  a  motion  to  suppress  evidence  of  the  money  and  the  revolver    I 
represented  defendant  Mapp  as  his  sole  counsel.  The  other  defendant  was  represented  by 
separate  counsel.  Defendant  Mapp  was  found  guilty  of  bank  robbery    The  jury  trial 
commenced  on  December  18,  1980,  and  concluded  on  December  23,  1980.  The  case  was 
tried  in  the  United  States  District  Court  for  the  Eastern  District  before  the  Honorable 
Edward  D  Price 

Defense:  Scott  R.  Lord  Prosecution:  Phillip  S.  Cronin 

Cohen  and  Lord  County  Counsel 

4720  Lincoln  Blvd.,  Suite  200  County  of  Fresno 

Marina  Del  Rey,  CA  90292-6977  2220  Tulare  Street 

(310)821-1163  Fresno,  C A  93721 

(209)  488-3479 

United  States  vs.  Mapp     United  States  Court  of  Appeals  for  the  Ninth  Circuit,  Case  No. 

81-1093  (1981) 

This  was  an  appeal  fi^om  the  verdict  and  sentence  of  defendant  Mapp  in  the  above  case. 

The  appeal  was  based  upon  an  alleged  illegal  search  and  seizure  for  lack  of  probable  cause 

to  arrest  the  defendant.  I  represented  defendant  Mapp  as  his  sole  counsel    Defendant  "^ 

Mapp's  appeal  was  denied.  The  appeal  was  heard  on  September  14,  1981,  in  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit  before  a  three  judge  panel. 

Prosecution:  Phillip  S  Cronin 
County  Counsel 
County  of  Fresno 
2220  Tulare  Street 
Fresno,  C A  93721 
(209)  488-3479 
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(6)  People  vs.  Martinez,  et  al.      Fresno  County  Superior  Court,  Case  No  265624-7 
(1981) 

This  was  a  two  defendant  criminal  case  in  which  the  defendants  were  charged  with 
multiple  counts  of  robberies  and  assaults  with  deadly  weapons    The  case  involved  the 
robbery  of  a  neighborhood  bar  with  multiple  victims    The  two  defendants  were  brothers 
A  third  brother  involved  in  the  robbery  was  shot  and  killed  by  law  enforcement  officers 
when  the  three  brothers  attempted  to  make  their  escape  from  the  bar.  1  represented 
defendant  Martinez  as  his  sole  counsel.  The  other  defendant  was  represented  by  separate 
counsel    Defendant  Martinez  was  found  guilty  of  the  robberies  and  assaults  with  deadly 
weapons.  The  jury  trial  commenced  on  May  7,  1981,  and  concluded  on  May  14,  1981 . 
The  case  was  tried  in  the  Fresno  County  Superior  Court  before  the  Honorable  Frank  J. 
Creede,  Jr. 

Defense:  Jim  T  Elia  Prosecution.  James  J.  Sanchez 
Attorney  at  Law  Attorney  at  Law 

2300  Tulare  Street;  Suite  3 1 5  2444  Main  Street;  Suite  135 

Fresno,  C A  93  72 1  Fresno,  C  A  93  72 1 

(209)  498-3600  (209)  44 1  - 1 1 00 

(7)  United  States  vs.  Lopez,  et  al       United  States  District  Court  for  the  Eastern 
District  of  California,  Case  No  CR-F-81-42  MDC  (1981) 

This  was  a  three  defendant  criminal  case  in  which  the  defendants  were  charged  with 
conspiracy  to  commit  bank  larceny.  The  defendants  were  alleged  to  have  staged  a  bank 
robbery  utilizing  one  defendant's  position  as  a  bank  teller  to  be  the  "Victim"  of  the  staged 
robbery.    The  other  two  defendants  were  husband  and  wife.  The  wife  worked  as  a  teller 
at  the  bank.  The  husband's  cousin  was  the  bank  robber    The  cousin  went  into  the  bank, 
and  the  wife  led  him  to  a  back  area,  where  she  gave  him  the  money.  The  cousin  then 
drove  away  from  the  area,  and  purportedly  dropped  off  the  money  to  Defendant  Lopez 
At  the  trial,  the  cousin  testified  for  the  government.  The  cousin  testified  that  he  and  the 
defendants  were  involved  in  the  planning  and  execution  of  the  robbery  scheme.  Defendant 
Lopez  denied  any  involvement  in  the  robbery  scheme.  I  represented  defendant  Lopez  as 
his  sole  counsel.  Each  of  the  two  other  defendants  were  represented  by  separate  counsel. 
Defendant  Lopez  was  found  not  guilty.  The  jury  trial  commenced  on  May  26,  1981,  and 
concluded  on  June  4,  1 98 1 .  The  case  was  tried  in  the  United  States  District  Court  for  the 
Eastern  District  of  California  before  the  Honorable  Myron  D.  Crocker. 

Defense:  C.  Michael  Farmer  Hon  Edward  P  Moffat 

Fanner  &  Joy  Madera  County  Superior  Court 

1221  Van  Ness  Avenue  209  W.  Yosemite  Avenue 

Fresno,  CA  9372 1  Madera,  CA  93638 

(209)  44 1  - 1 074  (209)  675-7944 
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Prosecution:  Phillip  S  Cronin 
County  Counsel 
County  of  Fresno 
2220  Tulare  Street 
Fresno,  C  A  93721 
(209)  488-3479 

(8)  People  vs  Harrison      Fresno  County  Superior  Court,  Case  No  272860-8  (1982) 
This  was  a  two  defendant  criminal  case  in  which  the  defendants  were  charged  with  arson 
of  a  vehicle  and  the  subsequent  murder  of  the  vehicle's  owner    The  defendants  and  the 
victim  had  been  co-workers  at  a  local  drive-in  theater    The  co-defendant  had  been  upset 
with  the  victim,  possibly  blaming  the  victim  for  the  co-defendant  having  been  fired  fi-om 
his  job    The  victim's  vehicle  had  been  burned  at  the  victim's  residence.  Shortly  thereafter, 
the  victim  was  shot  to  death  by  a  rifle  while  he  was  working  at  the  drive-in  theater.  Law 
enforcement  officers  later  interviewed  a  juvenile  male,  who  implicated  the  defendants.  A 
search  warrant  was  obtained  to  search  Defendant  Harrison's  residence  and  vehicle  for  a 
rifle  and  shell  casings.  The  subsequent  search  did  not  produce  the  rifle  or  the  shell 
casings    However,  other  items  of  evidence  were  recovered    There  were  a  number  of  legal 
issues  including  a  motion  to  suppress  evidence  seized  pursuant  to  the  search  warrant,  a 
motion  for  change  of  venue,  a  motion  for  separate  trials  of  the  defendants,  a  motion  to 
sever  the  arson  charge  fi'om  the  murder  charge,  and  a  motion  for  a  new  trial    I 
represented  defendant  Harrison  as  his  sole  counsel  in  his  separate  trial.  Defendant 
Harrison  was  found  guilty  of  arson  and  first  degree  murder   The  jury  trial  commenced  on 
January  25,  1982,  and  concluded  on  February  3,  1982.  The  case  was  tried  in  the  Fresno 
County  Superior  Court  before  the  Honorable  Frank  J.  Creede,  Jr. 

Prosecution:  Hon  Lawrence  Jones 

Fresno  County  Superior  Court 
1 100  Van  Ness  Avenue 
Fresno,  CA  93721 
(209)488-1625 

(9)  Rosario  P.  Foristiere.  et  al.  vs.  Steven  Dana  Barker,  and  related  cross-actions 
Fresno  County  Superior  Court,  Case  No  254451-8 

This  was  a  civil  action  involving  a  boundary  dispute  between  adjoining  land  owners.  The 
plaintiffs  had  planted  a  row  of  apricot  trees  on  the  disputed  strip  of  land.  The  adjoining 
land  owner  and  the  plaintiffs  disagreed  as  to  whether  the  row  of  apricot  trees  were  on  the 
adjoining  land  owner's  property  or  on  the  plaintiffs'  property.  The  adjoining  land  owner 
purportedly  agreed  to  allow  the  plaintiffs  to  keep  the  row  of  apricot  trees  without 
conceding  title  to  the  strip  of  land    Defendant  Barker  subsequently  purchased  the 
adjoining  land  owner's  property.  A  new  dispute  arose  between  defendant  Barker  and  the 
plaintiffs  regarding  title  to  the  strip  of  land    The  plaintiffs  filed  a  complaint  against 
defendant  Barker  alleging  causes  of  action  to  estabhsh  boundary,  quiet  title,  for  trespass, 
and  for  a  preliminary  and  permanent  injunction.  Defendant  Barker  filed  a  cross-complaint 
against  the  plaintiffs  and  against  the  sellers  of  his  property  alleging  causes  of  action  in 
ejeament  and  for  damages,  breach  of  written  contract,  fi'aud  and  deceit,  and  for 
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indemnity.  The  case  involved  the  application  of  real  property  legal  principles  relating  to 
agreed  boundary,  adverse  possession,  trespass,  and  ejectment    I  represented  defendant 
Barker  as  his  sole  counsel    Each  of  the  other  parties  were  represented  by  separate 
counsel.  Plaintiffs  filed  a  motion  for  summary  judgment,  which  was  granted  on  May  19, 
1982  by  the  Honorable  Robert  L.  Martin 

Plaintiff:      Donald  R.  Forbes 

Helon  and  Manfi^edo 
1 3 1 8  E  Shaw  Avenue 
Fresno,  CA  93710 
(209)  226-4420 

Cross-Defendants:      C.  Russell  Georgeson  Russell  G  VanRozeboom 

Georgeson  &  Belardinelli  Wild,  Carter,  Tipton  &  Oliver 

575  E  Locust  Avenue  246  W  Shaw  Avenue 

Fresno,  CA  93720  Fresno,  CA  93704 

(209)  447-8800  (209)  224-2 1 3 1 

(10)      Unites  States  vs.  Eaton,  et  al       United  States  District  Court  for  the  Eastern 
District  of  California,  Case  No  CR-F-82-174  REC  (1982) 

This  was  a  criminal  case  in  which  the  defendant  was  charged  with  aiding  and  abetting  mail 
fraud  by  submitting  a  false  insurance  claim  on  a  boat    Defendant  Eaton  was  alleged  to 
have  been  part  of  a  larger  scheme  by  a  number  of  individuals  to  defraud  insurance 
companies  by  staging  accidents  and  falsely  claiming  loss  of  property    Defendant  Eaton 
had  taken  out  an  insurance  poUcy  on  a  fishing  boat  that  he  had  refurbished    He  towed  the 
boat  to  a  lodge,  where  he  spent  the  night.  The  next  morning,  he  reported  the  boat  had 
been  stolen  from  the  lodge  parking  lot.  He  later  filed  a  claim  with  his  insurance  company 
for  the  loss  of  the  boat  and  its  contents.  I  represented  defendant  Eaton  as  his  sole  counsel 
on  the  single  incident  involving  the  boat    Defendant  Eaton  was  found  guilty  of  aiding  and 
abetting  mail  fraud.  The  jury  trial  coinmenced  on  March  22,  1983,  and  concluded  on 
March  24,  1983    The  case  was  tried  in  the  United  States  District  Court  for  the  Eastern 
District  of  California  before  the  Honorable  Robert  E.  Coyle. 

Prosecution:  Brain  C.  Leighton 
Attorney  at  Law 
701  Pollasky  Avenue 
Clovis,  CA93612 
(209)297-6190 
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The  following  is  a  list  often  individuals  with  whom  I  have  had  recent  contact,  and  who  are 
familiar  with  my  service  as  a  judge 


Honorable  James  I  Aaron 
Central  Valley  Municipal  Court 
Kingsburg-Riverdale  Division 
1380  Draper  Street 
Kingsburg,  CA93631 
(209)  897-7100 

Donald  H  Glasrud 
Attorney  at  Law 
Dietrich,  Glasrud  &  Jones 
5250  N  Palm  Avenue 
Fresno,  C A  93704 
(209)  435-5250 


Honorable  Harry  N  Papadakis 
Central  Valley  Municipal  Court 
Coalinga  Division 
1 66  W.  Elm  Avenue 
Coalinga,  C A  93210 
(209)935-2017 

Salvatore  Sciandra 
Attorney  at  Law 
2300  Tulare  Street 
Fresno,  C A  93721 
(209)233-1000 


Paul  S.  Hokokian 

Fresno  Co  District  Attorney's  Office 

2220  Tulare  Street;  Suite  1000 

Fresno,  CA  93721 

(209)488-3141 


Thomas  H  Whiteside 
Chief  of  Police 
City  of  Selma 
1935  E  Front  Street 
Selma,  CA  93662 
(209)  896-2525 


Honorable  Stephen  J  Kane 
Presiding  Judge 
Fresno  County  Courts 
1 100  Van  Ness  Avenue 
Fresno,  C A  93721 
(209)488-2816 

Steve  Magadan 
Sheriff 

County  of  Fresno 
2200  Fresno  Street 
Fresno,  C  A  93721 
(209)  488-3939 


Victor  Wisemer 

Fresno  Deputy  SheriflFs  Association 

1 145  W  Hedges  Avenue 

Fresno,  CA  93728-1219 

(209)  268-3372 


Honorable  Jane  A  York 
Central  Valley  Municipal  Court 
Sanger  Division 
619  N  Street 
Sanger,  CA  93657 
(209)  875-6824 


19.        Legal  Activities:      Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived). 
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1 .         I  am  actively  involved  in  the  judicial  administration  of  the  courts. 

At  the  local  level,  I  am  currently  the  Presiding  Judge  of  the  Central  Valley 
Municipal  Court    I  am  responsible  for  the  day  to  day  judicial  operation  of  the  Court.  I 
coordinate  activities  between  the  Court  and  other  agencies  such  as  the  District  Attorney, 
court  appointed  defense  counsel  and  law  enforcement  agencies.  I  served  as  the  Assistant 
Presiding  Judge  of  the  Central  Valley  Municipal  Court  from  1994  to  1996 

Prior  to  the  consolidation  of  the  Fresno  County  Justice  Courts  to  form  the  Central 
Valley  Municipal  Court,  I  was  a  member  of  the  Fresno  County  Justice  Courts  Association 
from  1983  to  1993.  I  served  as  President  of  the  Association  in  1990. 

I  have  been  a  member  of  the  Executive  Committee  of  the  Fresno  County  Courts 
since  1994.  The  Executive  Committee  coordinates  poUcy  and  procedural  matters  for  the 
Fresno  County  Superior  Court,  the  Fresno-Clovis  Municipal  Court  and  the  Central  Valley 
Municipal  Court    Under  the  court  coordination  plan  adopted  by  each  of  these  three 
courts,  their  respective  administrative  functions  are  coordinated  by  the  Executive 
Committee.  I  currently  serve  on  the  Executive  Committee's  Local  Rules  Committee, 
which  recently  revised  and  incorporated  each  of  the  three  courts'  local  rules  into  one  set 
of  local  rules  applicable  to  all  three  of  the  courts.  The  Executive  Committee  is  responsible 
for  implementing  state  mjindated,  countywide  judicial  programs,  such  as  drug  court  and 
domestic  violence  court.  The  Executive  Committee  is  responsible  for  preparing  and 
administering  the  budget  for  the  three  courts 

At  the  state  level,  I  served  as  a  member  of  the  California  Judicial  Council  from 
1991  to  1993.  The  Judicial  Council  is  the  administrative  and  policy  making  body  for  all  of 
the  state  appellate  and  trial  courts  in  California    During  my  term,  the  Judicial  Council 
embarked  upon  an  ambitious  effort  to  completely  restructure  and  reorganize  the  internal 
structure  of  the  Judicial  Council,  and  to  prepare  a  five  year  master  plan  for  action  on 
issues  relating  to  the  California  judiciary.  I  served  on  the  Judicial  Council's  Court 
Management  Committee,  Municipal  and  Justice  Court  Committee  and  Rules  and  Forms 
Committee 

I  had  previously  served  as  a  member  of  the  California  Judicial  Council's  Advisory 
Committee  on  the  Administration  of  Justice  in  the  Rural  Counties  from  1988  to  1991. 
This  advisory  committee  developed  and  submitted  recommendations  to  the  Judicial 
Council  regarding  matters  relating  to  courts  in  the  rural  areas  of  the  state. 

I  served  as  a  member  of  the  Commission  on  the  Future  of  the  California  Courts 
from  1991  to  1993    The  charge  of  this  statewide  Commission  was  to  envision  and  to 
develop  the  model  of  the  preferred  state  judicial  system  in  the  year  2020,  and  to  prepare 
specific  strategies  and  recommendations  for  how  to  arrive  at  this  preferred  future  for  the 
California  courts.  The  work  of  the  Commission  culminated  in  1993  with  the  publication 
of  its  Report  on  the  Future  of  the  California  Courts.  I  served  on  the  Commission's 
Technology  Committee. 
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I  have  been  a  member  of  the  California  Judges  Association  since  1983    I  served  on 
the  Association's  Justice  Court  Management  Committee  from  1983  to  1994,  and  I  served 
as  Chair  of  the  Committee  in  1994    The  Committee  dealt  with  matters  of  particular 
concern  to  Justice  Courts,  which  were  primarily  located  in  rural  areas  of  the  state    The 
Committee  made  recommendations  to  the  Association  on  such  matters  as  adequacy  of 
resources,  sharing  of  available  resources,  accessibility,  and  jurisdictional  limitations. 


2.         I  am  actively  involved  injudicial  education  and  research. 

I  have  been  a  member  of  the  California  Judges  Foundation  since  1983    1  have 
served  on  its  Board  of  Directors  since  1995    The  Foundation  accepts  and  allocates 
contributions  made  for  the  benefit  of  the  California  judiciary    The  Foundation  primarily 
fiinds  books  and  other  publications  for  use  by  the  judiciary 

I  have  served  as  a  member  of  the  Judicial  Plarming  Committee  for  Small  Claims 
Benchbook  since  1 989    This  Committee  oversees  the  annual  updating  and  statewide 
pubUcation  of  a  book  for  judicial  officers  relating  to  handling  matters  in  the  small  claims 
courts. 

I  have  served  as  a  member  of  the  Judicial  Planning  Committee  for  California 
Judges  Benchguides  since  1990    This  Committee  oversees  the  preparation  and  statewide 
publication  of  periodic  guides  for  judicial  officers  relating  to  handling  various  types  of 
matters  that  arise  in  the  courtroom. 

I  have  served  as  a  member  of  the  Publications  Committee  for  the  California  Center 
for  Judicial  Education  and  Research  (CJER)  since  1995.  This  Committee  oversees  the 
publication  of  all  materials  by  CJER,  which  is  one  of  the  primary  publication  resources  for 
the  state  judicial  officers. 

I  served  as  a  Seminar  Leader  for  the  California  New  Judges  Orientation  Program 
in  1994  and  in  1996.  This  is  a  one  week  judicial  education  program  for  newly  appointed, 
elected  or  elevated  state  trial  court  judges 

I  served  as  the  Planning  Committee  Chair  in  1988,  as  a  member  of  the  Planning 
Committee  and  as  a  Seminar  Leader  in  1987,  and  as  a  Seminar  Leader  in  1986  for  the 
Municipal  and  Justice  Courts  Institute.  The  Institute  is  an  annual  continuing  judicial 
education  program. 

I  served  as  a  Ehscussion  Leader  for  the  1986  Judicial  Council  Conference  on 
Justice  Court  Management.  This  Conference  brought  together  justice  court  judges  and 
staff  members  to  discuss  management  issues  relating  to  the  justice  courts 
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3.         I  have  been  actively  involved  in  legal  education 

I  served  as  a  law  school  instructor  at  the  Central  California  College  School  of  Law 
in  Fresno,  California  from  1985  to  1996    During  the  1995-96  school  year,  1  taught 
Evidence,  with  an  emphasis  on  the  Federal  Rules  of  Evidence  and  federal  case  authority 
During  the  1994-95  school  year,  1  taught  Civil  Procedure,  with  an  emphasis  on  the  Federal 
Rules  of  Civil  Procedure  and  federal  case  authority    I  have  also  taught  Remedies  and 
Legal  Writing. 
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II.         FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  beneflts 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Fresno  County  Employees  Retirement  Association 

Total  Contributions  and  Interest  as  of  June  30,  1995  =  $56,854.59 

California  Judge's  Retirement  System 
AccumulatedContributionsasof  June  30,  1996  =  $47  767.37 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of -interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  will  review  all  applicable  federal  laws,  rules  and  regulations  and  consult  with  appropriate 
federal  legal  advisory  agencies  to  determine  whether  any  potential  conflicts  of  interest 
might  exist  with  respect  to  my  position  as  a  federal  district  court  judge    I  will  strictly 
adhere  to  the  requirements  of  the  Code  of  Judicial  Conduct. 

If,  after  my  review  and  consultation,  I  determine  that  any  potential  conflict  of  interest 
might  exist,  I  will  follow  applicable  federal  laws,  rules  and  regulations  to  disclose  and  to 
resolve  any  such  potential  conflict  of  interest  that  might  exist. 

As  an  incumbent  California  state  court  judge,  I  file  an  annual  Statement  of  Economic 
Interests  in  compliance  with  the  California  Political  Reform  Act. 

San  Joaquin  Valley  Farms,  Inc.  does  business  with  the  United  States  military,  selling 
pistachio  products  by  contract  to  commissary  stores.  If  this  business  relationship  creates  a 
conflict  of  interest  with  my  position  as  a  federal  district  court  judge,  then  my  spouse  has 
agreed  that  San  Joaquin  Valley  Farms,  Inc.  will  take  appropriate  action  to  eliminate  the 
conflict  of  interest. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 
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List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

A  copy  of  my  completed  Form  AO-10,  Financial  Disclosure  Report  is  attached 

Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

My  completed  financial  net  worth  statement  is  attached 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Yes.  I  served  as  the  treasurer  for  the  Lehman  for  Assembly  Committee  from 
approximately  1978  to  1982.  Richard  Lehman  served  as  a  member  of  the  California  State 
Assembly  from  1977  to  1982.  I  was  responsible  for  accounting  for  the  receipts  and 
expenditures  of  the  committee  and  for  filing  committee  reports  to  the  California  Fair 
Political  Practices  Commission. 
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AoioM                                 FINANCIAL  DISCLOSURE  REPORT  o'^lT7,ttJ'^5!T 

^_^  Reform  Act  of  f  989  Pub  L  No 

""  "^  Nomination  Report                                         101134  Novmoerio  i9«9 

(S  use  Al)l>  4  .  Stc  101-1121 

1.  Penan  Repoftkig      (Last  namt.  Ufa.  imkH  inibil)  ;  2.  Court  or  Oigmlulion                                                    3.  OMc  of  Riport 

III,  ANTHONY  W  EASTERN  DIST  OF  CALIFORNIA              02/12/1997 

4.  TMe           (Aitdt  III  judges  imtcaUKtnm  or  S.  Report  Type  (check  type)                                       *.  Reporting  Period 
senor  status:  magistnta  fudges  m^cate 

lul.o,pa„-lwne,  X    Nom™t»n     Dale     02/12/1997                      01/01/1996 

JUDGE  NOMINEE  _,„to,                Annual       _Fin«                     02/12/1997 

7.  Chambers  or  Ofllce  Addfcss  .   t.  On  the  basis  o(  the  information  contained  In  this  Report  and  any 

QCMTRAi    UAi  I  PY  MUNIPIPAl   COURT  '       modifications  pertaining  thereto,  it  Is  in  my  opinion,  in  compWance 

'        wKh  applicable  laws  and  regulations. 

2117  SELMA  STREET  j 

•  SELMA,  CA  93662  '    Reviewing  officer     Date    .           


IMPORTANT  NOTES:  The  HiittucHons  aceompanymg  tins  torm  must  be  lalcme^.  Complete  at  parts, 
checking  the  NONE  box  tor  each  section  wfien  you  have  no  reportable  intormabon.  Sign  on  the  last  page. 

I.    POSITIONS      (Reporting  indMduala^.  see  pp  9-13  of  Instructions) 

_  POSITION  NAME  OF  ORGANIZATION  /  ENTITY 

I  NONE  (No  fcpotable  positions ) 

"  Officer,  Director San  Joaquin  Valley  Farms,  Inc. 


Director  California  Judges  Foundation 


Director  Selma  Public  Education  Foundation 


ll.     AGREEMENTS     (Reporting  mtMlual  only:  saepi>.14-nc/lnstnicbons) 

DATE  PARTIES  AND  TERMS 

X         NONE    (No  reportable  agreements ) 


III.     NON-INVESTMENT  INCOME  (Reponxig  mtvidual  and  spouse  see  pp  ia-2S  a  Instmctxms) 

DATE  ptmKB&Muaataax  gross  income 

!  SOURCE   AND   TYPE  (y<ws.  not  spouses) 

[none  (NoreportaHenon-investniertncafne) 

1996  State  of  California  Judicial  Salary $     98,000.00 

1996  CentCaWCol  School  of  Law  Instructor  Salary                 '  $      2,400.00 

:  1996  Franklin  Life  Ins  Co  $        202  29 


1995  State  of  California  Judicial  Salary $     98,000.00 

1996  San  Joaquin  Valley  Farms,  Inc.  (S) 
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Name  of  Person  Repcrling  Date  of  Report 

FINANCIAL  DISCLOSURE  REPORT      i    ISHII,    ANTHONY  w.  02/12/1997 

SECTION  HEADING.       (indicate  part  of  report.) 
SECTION  1 .  POSITIONS  (cofifd.) 
I     °oslllon  Name  of  Organization/Entity 

4  Director  Selma  District  Hospital  Foundatiofi 

5  Employee/lfistructor  Central  California  College  School  of  Law 

6  Officer  Director  (1995)       Central  California  College  School  of  Law 

SECTION  3.  NON-INVESTMENT  INCOME  (cont'd.) 

Li.  Date      RfOaaXKtMimxse  Gross  Income 

?i"irr--''"-  Jyrf  =-= 

6  1995      San  Joaquin  Valley  Farms,  Inc.  (S)  $  0.00 
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Name  o(  Person  Refioftlng 
FINANCIAL  DISCLOSURE  REPORT      ISHII.  ANTHONY  W. 


Date  ol  Report 
02/12/1997 


IV.    REIMBURSEMENTS    and    GIFTS     -  transponatun.  lodging,  food  entenainmem 

(         (es  those  fo  spouse  md  depemtent  rt**eo  use  me  pamnlttelKals  'IS)'  and  '(DC)'  to  indicate  reportable  reimbursements  and  gifts  lacernd  by  spouse 
anu  dependent  ctildren  respecavely    See  pp  26-29  ol  Instnicttons  I 


SOURCE 

NONE   (No  such  levuitALte  nMmjui«iie<il!.  or  gifts) 


DESCRIPTION 


Exempt  -  Initial  Report 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  cM^en 
respecuvely    See  pp  30-33  o^kistructons; 

SOURCE 

,   NONE    (No  sui:h  repoftaiile  9ns) 

Exempt  -  Initial  Report 


use  the  parenthetxals  '(S) '  and  '(DC) '  to  indicate  other  grits  received  by  spouse  and  dependent  chridrvn 
DESCRIPTION  VALUE 


VI.    UABIUTIES 

(Includes  those  of  spouse  and  dependent  chidren.  nthcate  wftere  apptizable.  person  responsible  torkabtty  by  usmg  the  parenthetical  '(S)'  for  separate 
iabtly  ct  the  spouse. 'IJy  lor iimt  tabtly  ol  npoiWtg  atttindual  and  spouse,  and '(DC)'   lor  labtly  ol  a  dependent  chid    See  pp  34-36  ol  Instmcbons) 


CREDITOR 

NONE    (No  teponatHe  ftiMbes) 


DESCRIPTION 


VALUE  CODE* 


Wells  Fargo  Bank  (J) 


Valliwide  Bank  (J) 


Line  of  Credit 


■  VAL  CODES  J^^ISjOOO  Of  tas 


K=«isjaoi-n>xiD 


L=S90.aoi  to  sicD.aoo 


M^iao.aoi-$2S].ax) 


N^SZSO.QOI-SSQO.COO 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
ISHII,     ANTHONY    W. 


VII.  Page     1  INVESTMENTS  and  TRUSTS 


-  mcom.  value.  Irmstcliens  (includes  those  ct  spouse  and 
dependent  diidmn   See  pp  37-54  of  Inslwcllans) 


^scriplicn  of  Assets 

Indicate  wttem  apptcable  owner  ol 
the  asset  by  using  the  parenthebcat 
'(J)'  foffoml  ownership  of  reporting 
individual  and  spouse  '(S)'  for  sep- 
arate ownership  by  spouse.  '(DC)' 
tor  ownership  by  dependent  chM 

Place  '00'  alter  each  asset 
exempt  from  pnor  disclosure 


<  B 

I  Income 

dunng 

reporting 

penod 


[  Gross  value 
.at  end  of 
I  reporting 


Transactions  during  reporting  period 


.0)  (2) 

Amt  Type 

|cod  (eg. 

'e  dividend. 

(A-  rent  or 

IH)  nleresl) 


|0)     i(2)       |(1) 
'  Value  Value     Type 
I  Code  Method  (eg. 
:  (J-P)  Code    ;  "x^.  ""I. 
(Q-W)  i  '""a"' 
I  j  I  redemp- 

I  I'M") 


ir  not  exetrpt  from  disclosure 


Date  ol  Report 

02/12/1997 


(2)         P)       (4)        (5) 
Date      Value  Gain     Identity  of 
Montiv  Code   Code     buyer/seller 
Day       (J-P)    (AH)    (ifpnvaie 
transaction) 


NONE  (no  reportable  income.assets.  or  ' 
Hansactions)  j 


:   Lucent    Te- 

.-. .     -.-■m.'n..n    .-^t^^ci: 

1=. 

1                  ;             i          ,           ' 

'--'     -='""■"" 

;catioii=    Common    St 

o.-k 

lA 

- 

'  AT'.T     :.TC 

;::T-.7.c-n    ft-C:       1? 

" 

'ide-.d       !    : 

■  M     \   \  ' 

-  Ljcen-.    -5_- 

-..    rom.-n-n   .-t:ci: 

^■ 

" 

'-' 

;  '■ "'/'  '-"'""''■ 

icaticns    -.ViiuT,..-,   5 

■ct 

■  h 

' '     "   \  '' 

:'   rean  Nirt 

'■ 

.i.e..       I    . 

-r.        1                        ,                : 

■  ::    c»:,n    Wit-" 

•     '-'"'■    -'■'"    '"'■'-"= 

;s) 

Di 

lin^rt       '    „ 

T         1 

■-    '"•    '*'"-• 

---"    -"'■    '-       ■• 

1 

!'"■ 

■ioend       ■ 

'    '\           :        j 

!  :-'<-"'-■■"  R=- 

■■■•■    '"""             ■'^' 

1 

-- 

■■.n-ind 

:         i                                     1 

'  ■ncrUain  Cudcr  .A-SI.OOU  or  list 
ol.  Bl.  D4)      F-S30.0OI-SIOO.UO« 


B-SI.U0I-S3.;U0 

G^siuu.iwi-si.uao.iwu 


C  SJ.HII-SS.OOO  D'S3.UOI-SI5.0UO 

HI=SI.UOU.0OI-S5.IIOU.I)U«       112  SS.UUO.Oni  urn 


F.  SI5.UOI-S50.IIIKI 


2ValC'udcs:  J-S15.000or  l.as  K-SIJ.IKII-SSD.WW  l.-S50  00|.SIOI).(M)l)  M=SIO<)0«l-S250.00U  \-S25l).l)U|.S.<(K).BO() 

(Col  CI.IM)     O-S500.U0l-SI.000.0««        PI<$).U<IO.0OI-SS.aU0.(ian  P2-S?.00U.0ai-S2S.UaO.UaO  P3=S2S.UUU.UUI-S30.UUO.UOU  IM-SJO.UOO.UOIurinon 
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;    Name  o«  Pcison  Reiioiting  Date  ot  Report 

FINANCIAL  OISCLOSURE  REPORT  ■    ISHII,     ANTHONY    W.  02/12/1997 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  dno.caie  pan  o(  repon 

NONE    (Nn  jitJIiiwiil  »'*'"'^^'»*  *«*  w|iiMi  rfmii', ) 
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Name  of  Person  Repotting  Date  ot  Repo<t 

FINANCIAL  DISCLOSURE  REPORT      ISHII,  ANTHONY  W.  02/12/1997 


IX.    CERTIFICATION 

.n  compliance  with  the  provisions  of  28  U  SO  455  and  of  Advisory  Opinion  No  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perfomi  any 
adjudicatory  function  in  any  litigation  during  the  penod  covered  by  this  report  in  which  I.  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation 

I  certify  that  all  the  information  given  above  (Including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure 

I  further  certify  that  earned  income  from  outside  employment  and  honorana  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and 
Judicial  Conference  regulations. 


Signature 


Date  ^-/,2-9  7 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  cnminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  DiAKlosurc 
Administrative  Office  of  the  United  States  Couns 
One  Columbus  Circle.  N.E. 
Suite  2-301 
Washineton.  D.C.  20544 
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RNANOAL  STATEMENT 
NBT  WORTH 


Provide  I  complete,  cunen(  flninclil  nec  wonh  juumtni  which  iiemitei  \n  deUll 
tU  tsitu  (Includiif  ^it±  accounts,  reil  tiint,  itcuridct,  CruiU,  i/ivestmcnLs,  ind  other  ri/onciil 
hol<ii^gt)  (U  Uabilibci  (bdudbg  dcbu,  mon{i|ei,  louii,  ud  other  fiiiu^cUl  obligationt)  of 
youn<l/,  yovir  spouse,  mi  other  Lmme<li*te  members  of  your  household. 


ASSETS 

UAinJTIEJ                                       1 

Cull  en  b«/i4  uri  in  buiki 

61 

nor 

no 

KelcJ  ffMt  (•  b4nb-Mour«d 

U.S.  Covwusint  Motridn-.idi 

Nolu  f  ijrtkli  la  bulla -u/UKv.t4 

Liitfd  Kcunbc4-KM  Khcduli 

NoUi  ftjMt  le  n.'uiva 

l)nClu4  K«i*ilk|..t<M  Ktitdil* 

436 

noo 

00 

Nvui  f  lytbU  IB  »Aut 

AccoiuiU  u>d  MUi  rtodviUc:    « 

Acceunlt  tnd  billi  4im 

t>4<  from  l«1lUrll  Uld  fruA^ 

1 

Dut  from  othoi 

Oi>>w  uifil  tu  Iji4  inl<rtil 

Doubtful 

Xttl  iiuii  non^itu  ptytblc-iM 

KAcdal* 

33 

000 

10      , 

Xti]  uUte  ewti(4-t4d  idwdu!* 

120 

000 

00 

Oiuul  nonmc*  and  «i}>*r  U<ni  f  ty< 
•bU 

Xul  tiuie  mer1{i|u  tKci>il>* 

Mic/d<bU-;icmil4: 

Aulof  vitf  eiher  pcnooi!  prepaljr 

70 

000 

00 

Thames  River  Associates 

(40 

000 

)0)     1 

Cull  vt]ue-lt/e  uMiiruia 

?n 

wn 

00 

Limited  l^af-triSrShip         "    ' 
friirrently    in   Chanter    11 

Mm  tutts-iumiu: 

bankruptcy  proceedings) 

Individual   Retirement  Acct. 

28 

000 

00 

, 

1 

Fresno  Co.   Emp.   Retirement  Acct 

56 

000 

00 

Calif.  Judges'    Retirement  Systei 

47 

000 

00 

Tetil  IibSitM 

73 

000 

00 

Thames  River  Associates 

4( 

000 

00 

KctWetft 

805 

500 

DO 

T«ui  ASMU 

87f 

fiOf 

no 

T«iU  IiMOdu  ud  net  voctt 

878 

500 

00 

co.vnNCENT  UABornES 

CEMJUt  INFORMATION 

Aj  tedofiu,  tomtia  of  |uuulor 

4C 

ooc 

00 

Aitui)ufjfltaitir  {Mi  ichei. 

No 

Od  buM  or  ootikvu 

No 

A/i  yeg  Matiu*  Ir.  v.y  lolu  « l<|il 
w&»iiT 

No 

Lrcil  aktnu 

No 

H»»«  you  rrtt  lAia  bwibvfiey} 

No 

Praviilon  tot  Ttdinl  Incomi  Tu 

No 

Otfuf  ipMUJ  tfcbl 

No 
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FINANCIAL  STATEMENT 
NET  WORTH 

ASSETS 

Cash  on  hand  and  in  banks 

Wells  Fargo  Bank  Checking  Account  $  2,000.00 

Wells  Fargo  Bank  Savings  Account  2,000.00 

Wells  Fargo  Bank  Money  Market  Access  Acct.  37,000.00 

Fresno  County  Employees  Credit  Union  Acct.  1 8,000.00 

Dean  Witter  Trust  Co  Liq.  Asset  Fund  Acct.  2,000.00 

Unlisted  securities 

Ishii  Bros.  Inc.  (family  farm)  436  shares  at  $l,000/share  436,000.00 

Real  estate  owned 

Residence  in  Fresno,  California  1 20,000.00 

Autos  and  other  personal  property  70,000.00 

1991  InfinitiQ45 

1996  Jeep  Grand  Cherokee  Limited 

Household  furniture  and  furnishings 

Cash  value  -  life  insurance 

Equitable  Life  Insurance  Co.  of  Iowa  1 2,000.00 

CIGNA  Group  Insurance  4,000.00 

The  Franklin  Life  Insurance  Co.  Policy  4,500  00 

Individual  Retirement  Account 

AT&T  Corporation  4,000  00 

Lucent  Technologies  1,800  00 

MCI  Communications  14,000  00 

NCR  Corporation  200.00 

Dean  Witter  Liquid  Asset  Fund  8,000.00 
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CONTINGENT  LUBILITIES 


As  endorser,  comaker  or  guarantor 


Wells  Fargo  Bank,  Line  of  Credit  40,000  00 

($187,000  00  line  of  credit) 


LIABILITIES 

Real  estate  mortgages  payable 

Glendale  Federal  Bank  Loan  $  33,000.00 


.e,-}i 
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ni.       GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged.''  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

(For  each  specific  instance  listed,  the  amount  of  time  listed  is  approximate,  but  represents 
a  reasonable  estimate  of  the  time  devoted  to  that  specific  instance.) 

1 .  National 

I  have  been  actively  involved  in  the  Japanese  American  Citizens  League,  a  national 
civil  rights  organization    I  served  as  a  member  of  the  National  Board  and  as  the  District 
Governor  for  the  Central  Valley  District  Council  fi^om  1981  to  1982.  I  served  as  the 
Executive  Past  Governor  for  the  Central  California  District  Council  fi^om  1991  to  1992.  I 
served  as  the  Chair  of  the  National  Resolutions  Committee  fi^om  1980  to  1984    I  was  a 
member  of  the  Board  of  Directors  of  the  Fresno  Chapter  fi^om  1977  to  1980  and  fi^om 
1987  to  1988    I  have  contributed  approximately  800  hours  of  my  time  to  this 
organization. 

2.  State 

I  served  as  a  member  of  the  California  Small  Business  Development  Board  fi-om 
1981  to  1983  The  Board  assisted  small  businesses  by  providing  access  to  financing  and 
business  expertise    1  contributed  approximately  200  hours  of  my  time  to  this  Board 

1  served  as  a  member  of  the  California  Task  Force  on  Rural  Economy  fi-om  1978 
to  1983.  The  Task  Force  conducted  meetings  in  rural  areas  throughout  the  state  in  order 
to  assist  the  state  government  in  determining  the  economic  needs  and  concerns  of  the  rural 
communities    The  Task  Force  made  general  recommendations  regarding  what  assistance 
the  state  could  reasonably  provide  to  the  rural  communities  to  assist  in  their  economic 
development.  1  contributed  approximately  200  hours  of  my  time  to  this  Board. 

I  served  as  a  member  of  the  California  Attorney  General's  Asian  and  Pacific 
Islander  Advisory  Committee  fi^om  1987  to  1990    This  Committee  provided  community 
input  to  the  California  Attorney  General  regarding  law  enforcement,  civil  rights  and 
consumer  issues  that  fell  within  the  jurisdiction  of  the  Attorney  General's  Office.  I 
contributed  approximately  100  hours  of  my  time  to  this  Committee 

3.  Local 

1  have  served  as  a  member  of  local  groups  that  have  dealt  with  judicially  related 
issues,  such  as  the  Selma  Community  Task  Force  on  chemical  substance  abuse,  and  the 
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Selma  Delinquency  Prevention  Committee  on  youthful  criminal  offenders  and  delinquents. 
I  contributed  approximately  80  hours  of  my  time  to  these  two  groups 

I  am  frequently  called  upon  to  be  a  speaker,  panel  member  or  resource  person  for  a 
variety  of  local  programs  in  order  to  provide  a  judicial  perspective  of  a  particular  issue    I 
have  assisted  in  programs  that  deal  with  issues  such  as  drug  and  alcohol  abuse,  diversity  in 
the  school  or  workplace,  and  career  days    I  contributed  approximately  32  hours  of  my 
time  to  these  types  of  local  programs 

I  participate  in  local  programs  relating  to  legal  issues,  such  as  landlord-tenant, 
small  claims,  parent-child,  and  evidence  for  law  enforcement  agencies.  I  contributed 
approximately  40  hours  of  my  time  to  these  types  of  local  programs. 

I  have  been  involved  in  local  school  programs  such  as  mock  trial  competition  , 
academic  decathlon,  speech  contest,  debate  tournament,  principal  for  the  day,  and 
coaching  basketball.  I  contributed  approximately  200  hours  of  my  time  to  these  types  of 
local  programs 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  -  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

Yes    The  Eastern  District  Judicial  Advisory  Committee  appointed  by  Senator  Barbara 
Boxer. 

Yes.  The  Advisory  Committee  recommended  a  number  of  candidates  to  Senator  Boxer. 

I  received  public  notice  that  there  would  be  a  future  judicial  vacancy  in  the  United  States 
District  Court  for  the  Eastern  District  of  California,  and  that  Senator  Barbara  Boxer 
would  be  considering  candidates  for  the  future  judicial  vacancy.  I  telephoned  Senator 
Boxer's  office,  and  I  subsequently  received  an  extensive,  forty-six  question  personal  data 
questionnaire    I  completed  the  questionnaire,  and  submitted  it  to  Senator  Boxer's  office. 
I  received  a  substantial  number  of  letters  in  support  of  my  candidacy  from  a  diverse  and 
broad-based  representation  of  the  community.  I  was  interviewed  by  the  Advisory 
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Committee.  I  was  thereafter  interviewed  by  Senator  Boxer's  Chief  of  Staff   Senator 
Boxer  then  selected  me  as  her  recommendation  for  the  future  judicial  vacancy. 

Subsequently,  I  have  been  interviewed  by  representatives  from  the  Department  of  Justice, 
a  representative  from  the  Federal  Bureau  of  Investigation,  and  a  representative  from  the 
American  Bar  Association 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  ^'judicial  activism." 

The  role  of  the  federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government 

Some  of  the  characteristics  of  this  '^judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon 

governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

Article  III  of  the  United  States  Constitution  sets  forth  the  basic  foundation  for  federal 
judicial  power,  that  is,  federal  court  jurisdiction.  It  provides  that  the  judicial  power  shall  extend 
only  to  certain  enumerated  classes  of  cases  and  controversies.  Article  III  also  provides  that  it  is 
Congress  which  has  the  authority  to  create  inferior  courts  and  to  specify  the  jurisdiction  of  these 
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courts    Under  the  Judiciary  Act  of  1789,  Congress  created  the  federal  district  courts    Through 
this  statute  and  subsequent  statutes.  Congress  has  defined  the  jurisdictional  limits  of  these  courts 

Federal  district  courts  are  courts  of  limited  jurisdiction.  Parties  to  actions  in  these  courts 
must  show  that  the  courts  have  jurisdiction  over  the  subject  matter  of  these  actions  In  addition, 
parties  must  also  show  that  they  have  standing  to  litigate  an  action  by  demonstrating  a  sufficient 
persona]  stake  in  the  subject  matter  of  the  action 

In  exercising  their  judicial  power,  federal  district  courts  are  bound  by  substantive  and 
procedural  authority  as  enacted  by  Congress  or  as  decided  by  the  appellate  courts.  A  district 
court  may  not  disregard  such  authority  or  substitute  its  own  opinion  in  place  of  such  established 
authority    Where  statutory  authority  is  unclear  or  ambiguous,  a  district  court  must  look  to 
legislative  intent  for  guidance  in  interpreting  such  statutory  authority  so  that  its  interpretation  is 
consistent  with  the  intent  and  purpose  of  the  statute 
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VNITED  STATES  SEDHATE 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Katharine  Sweeney  Hayden 
(Formerly  Katharine  J.  Sweeney,  nee  Jackson) 

2.  Address:  List  current  place  of  residence  emd  office 
address (es) . 

(Residence) 

Hoboken,  New  Jersey  07030 

(Office) 

Superior  Court  of  New  Jersey  -  Essex  Vicinage 
50  West  Market  Street  -  Room  508  NCB 
Newark,  New  Jersey  07102 

3.  Date  and  place  of  birth. 

May  30,  1942  -  New  York  City 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es) . 

Joseph  A.  Hayden  Esq. 
Partner;  Hayden  &  Silber,  Esqs. 
1500  Harbor  Boulevard 
Weehawken,  New  Jersey  07087 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
smd  dates  degrees  were  granted^ 

Marymount  College 
Tarrytown,  New  York 
September  1959  -  May  1960 

Marymount,  Manhattan  College 

221  E.  71st  Street 

New  York,  New  York   10021 

September  1960  -  May  1963 

Degree:  B.A.,  English  Major  -  1963 

Bowling  Green  State  University 
Bowling  Green,  Ohio  43402 
September  1963  -  August  1964 
Masters  Credits 
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Seton  Hall  University 
South  Orange,  New  Jersey  07079 
September  1969  -  May  1971 
M.A.,  English  Literature  -  1971 

Seton  Hall  University  -  School  of  Law 
1100  Raymond  Boulevard 
Newark,  New  Jersey  07102 
September  1972  -  May  1975 
J.D.  -  1975 

Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  eind  orgeuiizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
errployee  since  graduation  from  college. 

Bowling  Green  State  University 

Bowling  Green,  Ohio 

English  Department 

Graduate  Assistant  -  September  1963  -  September  1964 

Harper  &  Row,  Publishers 

New  York  City,  New  York 

Contracts  &  Copyrights  Department 

Secretarial  Assistant  -  September  1964  -  March  1965 

Good  Housekeeping  Magazine 

Hearst  Publications 

New  York  City,  New  York 

Fiction  Department 

Assistant  Fiction  Editor  -  March  1965  -  May  1967  s 

Seton  Hall  University 

South  Orange,  New  Jersey 

Department  of  English 

Adjunct  Professor  -  September  1967  -  June  1972 

Office  of  the  United  States  Attorney 
970  Broad  Street,  Newark,  New  Jersey 
Summers  1973  -  1974  (while  in  law  school) 
Law  Student  Intern  -  1973  -  1975 

State  of  New  Jersey 

Administrative  Office  of  the  Courts 

Law  Clerk  to  Hon.  Robert  L.  Clifford, 

Associate  Justice,  New  Jersey  Supreme  Court 
1975  -  1976 
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Office  of  the  United  States  Attorney,  District  of  New  Jersey 

970  Broad  Street 

Newark,  New  Jersey 

Assistant  United  States  Attorney 

September  1976  -  May  1978 

Sweeney,  Bozonelis,  Staehle  &  Woodward,  Esqs. 

321  Main  Street 

Chatham,  New  Jersey 

Partner 

May  1978  -  May  1984 

Boyar,  Higgins  &  Sweeney; 

after  1987,  Boyar,  Higgins  &  Hayden 

10  Park  Place 

Morristown,  New  Jersey 

Partner 

May  1984  -  October  1991 

State  of  New  Jersey 

Administrative  Office  of  the  Courts 

Judge,  Superior  Court  -  Essex  Vicinage 

50  West  Market  Street 

Newark,  New  Jersey 

Appointed  October  1991 

7.  Military  service;  Have  you  had  any  military  service?   If  so, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

No 

8.  Honors  and  Awards:  List  zmy  scholarships,  fellowships, 
honorary  degrees ,  smd  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Professional: 

Fellow,  American  Bar  Foundation 

Fellow,  American  Academy  of  Matrimonial  Lawyers 

Educational: 

College       -     New  York  State  Regents  Scholarship 
Post-Graduate  -     Graduate  Assistantship  Bowling 

Green  State  University 
Law  School    -     Seton  Hall  University  Centennial 
Scholarship 
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Bar  Associations:  List  all  bar  associations,  legal  or 
judicial -related  cocomittees  or  conferences  of  which  you  are 
or  have  been  a  monber  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups . 

American  Bar  Association 

Fellow,  American  Bar  Foundation 

New  Jersey  State  Bar  Association: 

Family  Law  Section,  Officer  (Secretary)  at  time  of 
appointment  to  the  bench  in  1991 
Member,  Nominating  Committee  1987-1988 

Morris  County  Bar  Association 
President,  1987 

Fellow,  American  Academy  of  Matrimonial  Lawyers 

Essex  County  Bar  Association 

National  Association  of  Women  Judges 

American  Judges  Association 

National  Association  of  Juvenile  &  Family  Court  Judges 
Secretary,  New  Jersey  Chapter  -  1996-1997 
Treasurer,  New  Jersey  Chapter  -  1995-1996 

Coinmittees: 

Member,  Court  Improvement  Oversight  Committee, 

the  advisory  committee  to  the  State  Court  Improvement 

Project  (federal  grant,  DHHS-ACF) ,  1993  to  present 

Member,  New  Jersey  Supreme  Court  Committee  on  Family 
Practice,  1992  to  present 

Trial  Judge  representative.  New  Jersey  Commission  on 
Professionalism,  1994  to  present 

Chair,  Supreme  Court  Committee  on  Professional  Associations, 
1993 

Advisory  Committee,  New  Jersey  Lawyers  Assistance  Program, 
1990-1996 

District  X  Ethics  Committee  1981  -  1986 

Advisory  Committee,  New  Jersey  Institute  for  Continuing 
Legal  Education,  1981  -  1986 
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Conferences : 

Third  Circuit  Judicial  Conference,  Lawyer  Delegate  1981-83 

10.  Other  Memberships:  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

I  belong  to  the  New  Jersey  State  Bar  Association  and  the 
American  Bar  Association,  which  organizations  may,  on 
occasion,  lobby.   The  other  organizations  I  belong  to  are 
the  New  York  Road  Runners  Club  and  the  Seton  Hall  Law  School 
Aliamni  Association. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

United  States  Supreme  Court  -  1981 

United  States  Court  of  Appeals  for  the  Third  Circuit  -  1977 

United  States  District  Court,  District  of  New  Jersey  -  1975 

New  Jersey  Supreme  Court  -  1975 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Attached:  "The  Tender  Years  Doctrine  in  New  Jersey:  Sleeping 
Giant  or  Giant  Yawn"  -  New  Jersey  Family  Lawyer.  1985 

"A  View  from  the  Bench"  -  New  Jersey  Lawyer.  March  1996 

I  have  not  made  speeches  on  issues  involving  constitutional 
law  or  public  policy.   When  I  lecture  in  seminars  at  the 
judicial  college  and  in  continuing  legal  education  courses, 
I  make  minimal  use  of  notes. 

In  August,  1996  I  was  featured  on  a  segment  of  Tom  Brokaw' s 
NBC  Nightly  News  program  entitled  "The  American  Dream, "  tape 
enclosed. 
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13.   Health:  What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent 

Last  physical  examination:  March  1997 


14.   Judicial  Office:  State  (chronologically)  any  judicial 

offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Judge,  New  Jersey  Superior  Court 

Appointed  October  24,  1991 

Statewide  jurisdiction  over  criminal  and  civil  cases. 


15.   Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  amd  citations  for  all 
app>ellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substeintive  or  procedural  rulings;  amd  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

(1)  No  published  opinions 

(2)  No  reversals;  no  affirmances  with  significant  criticism 
of  substantive  or  procedural  rulings 

(3)  Decisions  have  been  on  family  law  issues,  which  are  fact 
sensitive  and  grounded  in  statutory  law  which  codifies  New 
Jersey  family  law  relating  to  divorce,  equitable 
distribution  and  child  custody.   Those  cases  which  touch  on 
constitutional  issues  involve  abuse  and  neglect  proceedings 
instituted  by  the  Division  of  Youth  &  Family  Services.   I 
have  decided  four  such  cases  after  plenary  hearings  and 
attach  my  decisions  as  follows: 

Division  of  Youth  &  Family  Services  v.  Patricia  Davis 
(In  the  Matter  of  A.D.I  Dated  February  28,  1992; 
supplemental  letter  opinion  dated  March  16,  1992, 
Transcript  of  Oral  Opinion  and  Appellate  Division  affirmance 
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Division  of  Youth  &  Family  Services  v. 
Letter  opinion 


Angela  Berry  et  al, 


Division  of  Youth  &  Family  Services  v.  Eva  Caraballo 
Transcript  of  oral  opinion 

The  fourth  case,  Division  of  Youth  &  Family  Services  v. 
AlNora  Robinson,  was  decided  by  an  oral  decision  from  the 
bench.   The  transcript  was  never  ordered. 

16.  Public  Office:  State  (chronologically)  smy  ptiblic  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

None 

17.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  euid  the  dates  of 
the  F>eriod  you  were  a  clerk  ; 

Law  Clerk  to  Hon.  Robert  L.  Clifford 
Associate  Justice,  Supreme  Court  of  New  Jersey 
September  1975  -  August  1976 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

No. 


the  dates ,  names  and  addresses  of  law  firms  or 
offices,  con^anies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Govemmental  Agency: 

Office  of  the  United  States  Attorney 

District  of  New  Jersey 

Served  as  student  intern  during  law  school  1973- 

1975,  and  as  summer  employee  in  1973  &  1974; 

served  as  an  Assistant  United  States  Attorney 

September  1976  -  May  1978  in  the  Criminal  (Trials 

&  Appeals)  and  Civil  Divisions. 
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■Lay  Firms: 

Partner;  Sweeney,  Bozonelis,  Staehle  & 
Woodward,  Esq. 

321  Main  Street,  Chatham,  New  Jersey 
May  1978  -  May  1984 

Partner;  Boyar,  Higgins  &  Hayden 

10  Park  Place,  Morristown,  New  Jersey 

May  1984  -  October  1991 

Both  firms  were  general  practice  firms.   I 
practiced  with  the  first  under  my  former  name  of 
Katharine  J.  Sweeney;  the  partnership  dissolved 
effective  1990.   Boyar,  Higgins  &  Hayden  became 
Boyar,  Higgins  &  Suozzo  when  I  went  on  the  bench 
and  continues  in  practice  at  the  above  address. 

1.    What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  p>eriods  with  dates  if 
its  character  has  changed  over  the  years? 

1976  -  1978  I  served  as  an  Assistant  United  States 
Attorney.   I  handled  criminal  cases  on  the  trial 
level  (arraignments  and  sentences  before  the 
District  Court  and  Magistrate  calendars  and  bench 
trials)  and  criminal  appeals  before  the  Third 
Circuit  Court  of  Appeals.   I  was  assigned  to  the 
Civil  Division,  representing  Government  agencies 
on  motions  and  pretrial  preparation,  at  the  time  I 
resigned  to  begin  a  law  practice  with  three  other 
Assistant  United  States  Attorneys  in  May  1978. 

1978  -  1980.   After  my  partners  and  I  established 
a  general  law  practice,  Sweeney,  Bozonelis, 
Staehle  &  Woodward,  in  Chatham,  New  Jersey,  I 
handled  civil  matters  and  all  the  family  law  cases 
in  the  firm.   Aside  from  one  major  litigation 
involving  the  right  to  advertise  legal  services, 
my  practice  quickly  became  specialized  in  family 
law  so  that  after  1981,  almost  all  of  my  cases 
were  in  that  area. 
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2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

Typical  clients  in  divorce  cases  were  evenly 
divided  between  men  and  women,  for  the  most  part 
middle  class  professional  people.  Additionally,  ] 
was  regularly  appointed  by  judges  sitting  in  the 
Family  Part  to  represent  children  in  difficult 
contested  custody  cases,  or  where  allegations  of 
child  sexual  abuse  had  been  made. 


Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appeasances  in  court  varied,  describe  each  such 
variaaoB,  giving  dates. 

I  appeared  in  court  frequently,  on  a  regular  and 
continuing  basis,  both  in  private  practice  and  as 
a  government  attorney. 


2 .  What  percentage  of  these  ai^searances  was  in : 

(a)  faderal  courts: 

100%  of  cases  between  1976  &  1978  during  my 
service  as  an  Assistant  Attorney. 

(b)  9fcat:e  courts  of  record  ; 

After  J1978,  100%  of  all  cases  were  in  state  court, 
trial  land  appellate. 

(c)  oitter  courts. 

No  otJser  courts. 

3.  What  pHTcentage  of  your  litigation  was: 

(a)  (SPKil  ; 

100%  of  all  cases  after  1978. 

(b)  cyiiinal . 

As  an  Assistant  United  States  Attorney  I  handled 
100%  criminal  matters  from  1976  to  late  Fall  1977. 
When  I  was  assigned  to  the  Civil  Division,  I 
handled  100%  civil  cases. 
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state  the  nuinber  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel ,  chief  counsel ,  or  associate  counsel . 

Between  1978  and  1981,  I  began  private  practice 
and  tried  about  one  case  per  year.   After  I  began 
to  specialize  in  family  law  effective  1981,  I 
tried  to  conclusion  between  one  and  three  cases 
per  year.   I  was  sole  counsel. 

What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

All  the  above  trials  were  non-jury;  in  New  Jersey, 
family  law  cases  are  heard  in  the  Chancery 
Division,  Family  Part  where  all  cases  are  tried  to 
the  bench. 


18.   Litigation:  Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  siimmary  of  the  substsmce  of 
each  case.   Identify  the  party  or  parties  whom  yoa 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  suid  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  cuid  current 
telephone  numbers  of  co-counsel  and  of  principal 
counsel  for  each  of  the  other  parties.  , 
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CASE  1:    In  re  Professional  Ethics  Advisory  Committee  Opinion 
No.  475.  89  NJ  74  (1982) . 
Decided:   April  23,  1982. 

Suininary:   On  behalf  of  Jacoby  &  Meyers,  a  law 
partnership  with  offices  in  New  York  and  California,  my 
firm  attacked  the  constitutionality  of  the  Disciplinary 
Rule  forbidding  the  use  of  law  firm  names  unless  all 
those  named  were  members  of  the  New  Jersey  Bar.   The 
underlying  issue  was  a  broader  one:  at  the  time,  Jacoby 
&  Meyers  was  advertising  its  services  on  television, 
and  if  the  firm  established  a  New  Jersey  presence,  the 
Supreme  Court  would  have  to  confront  squarely  its  ban 
on  television  advertising.   The  Court  upheld  the 
constitutionality  of  the  Rule,  but  as  a  result  of  the 
litigation,  the  restrictions  on  lawyer  advertising  were 
lifted. 

My  participation:  My  partner  William  E.  Staehle  and  I 
wrote  the  legal  briefs  and  I  argued  the  case  to  the  New 
Jersey  Supreme  Court. 

Date  of  Representation:  1981/1982 

Court:      New  Jersey  Supreme  Court 

Judges:    Chief  Justice  Robert  N.  Wilentz  (deceased) 
Associate  Justice  Morris  Pashman  (retired) 
Associate  Justice  Sidney  Schreiber  (retired) 
Associate  Justice  Alan  B.  Handler 
Associate  Justice  Steward  G.  Pollock 
Associate  Justice  Daniel  J.  O'Hern 

Co-Counsel:    William  E.  Staehle,  Esq. 
Staehle  &  Smith 

120  Eagle  Rock  Avenue,  Box  1998 
East  Hanover,  New  Jersey  07936 
201-560-2820 

Opp>osing  Counsel  (for  Respondent)  : 

Colette  A.  Coolbaugh  (retired) 
Home: 7  Wenczel  Drive 

Lawrenceville,  New  Jersey  08648 
609-771-0711 


Opposing  Counsel 


(for  Intervenor) : 

Arthur  Montano,  Esq. 

Of  Counsel  -  Montano,  Summers,  Mullen, 

Manuel,  Owens  &  Gregory 

Route  70  &  Cuthbert  Boulevard 

Cherry  Hill,  New  Jersey  08002 

609-665-9400 
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CASE  2:    Brehm  v.  Pine  Acres  Nursing  Home.  190  N.J.  Super. 
(App.Div.  1983) 
Decided:  June  6,  1983 


103 


Sisnnary:  A  nursing  home  patient  in  a  private  facility 
had  been  involuntarily  transferred  to  a  State 
psychiatric  hospital  contrary  to  the  express  notice 
provisions  in  the  Nursing  Home  Bill  of  Rights.   He 
expired.   My  firm  successfully  defended  on  appeal  a 
jury  verdict  awarding  $100,000  in  compensatory  damages. 
This  was  one  of  the  first  cases  litigated  under  the 
Nursing  Home  Bill  of  Rights. 

My  p>articipation:  I  was  co-counsel  with  my  then 
partner,  William  E.  Staehle,  on  a  pretrial  motion  for 
summary  judgment  in  which  we  prevailed;  on  the  appeal 
my  partner  and  I  wrote  the  brief.   On  both  levels, 
Patricia  Breuninger  who  was  trial  counsel  presented 
oral  arg\ament. 

Date  of  Representation:  This  litigation  extended  over 

1981-1983. 


Court : 


New  Jersey  Superior  Court 
i^pellate  Division 


Judges:    Hon.  Morton  I.  Greenberg,  United  States 
Court  of  Appeals,  3rd  Circuit 

(Judges  Furman  &  Milmed,  the  other  appellate 
judges  who  sat  on  the  case,  are  both 
retired. ) 

Co-Counsel:    William  E.  Staehle,  Esq. 
Staehle  &  Smith 

120  Eagle  Rock  Avenue,  Box  1998 
East  Hanover,  New  Jersey  07936 
201-560-2820 


Patricia  F.  Breuninger,  Esq. 
Breuninger  Hansen  &  Fellman 
313  South  Avenue,  Box  485 
Fanwood,  New  Jersey  07023 
908-889-8900 
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Opposing  Counsel:   Maureen  M.  Sharpe,  Esq. 
71  Edgemont  Road 

Upper  Montclair,  New  Jersey  07043 
201-744-7382 

Robert  P.  McDonough,  Esq. 

Of  Counsel  -  McDonough  Korn  Eichhorn  &  Boyle 

959  S.  Springfield  Avenue  -  Box  712 

Springfield,  New  Jersey  07081 

201-912-9099 
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CASE  3: 


United  States  v.  Anthony  Gallagher. 
1028  (3rd  Cir.1978) 


et  al..  576  F.2d 


Summary:  As  an  Assistant  United  States  Attorney  I 
represented  the  Government  as  respondent  in  defendants' 
appeal  from  convictions  for  bank  misapplication 
offenses.   The  issues  included  prosecutorial  misconduct 
and  jury  instructions.   The  factual  background  was 
complex.   The  disposition  was  not  favorable  to  the 
government  in  that  the  Circuit  found  that  the  trial 
judge  had  improperly  instructed  the  jury  as  to  the 
substantive  offense  of  willful  misapplication  of  bank 
funds,  with  the  consequence  that  the  convictions  were 
reversed  as  to  that  offense  as  well  as  the  conspiracy 
convictions.   Additionally,  sentences  on  related  counts 
were  vacated. 

Date  of  Representation:  1977-1978 

Court:     United  States  Court  of  Appeals,  3rd  Circuit 
Judges:    Chief  Judge  Collins  J.  Seitz,  Sr.; 
Circuit  Judges  Biggs  and  Hunter. 

Co-Cotjnsel:    The  United  States  Attorney  at  the  time  was 
Jonathan  L.  Goldstein,  Esq. 
Hellring,  Lindeman,  Goldstein  &  Siegal 
One  Gateway  Center 
Newark,  New  Jersey  07102 
201-621-9020 

The  Chief  of  the  Appellate  Section  was 

John  J.  Barry,  Esq. 

Barry  &  McMoran 

One  Newark  Center 

Newark,  New  Jersey   07102 

201-624-6500 


Opposing  Counsel: 


Frederick  P.  Hafetz,  Esq. 

Goldman  &  Hafetz 

500  5th  Avenue 

New  York,  New  York   10110 

212-997-7400 


George  L.  Schneider,  Esq. 
310  Passaic  Avenue 
Fairfield,  New  Jersey   07004 
201-575-1400 
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CASE  4:    Duane  Cutler  v.  Mindy  Rivera; 

Duane  Cutler  v.  Barbara  Shamolka 
1-^-5806-78 


Docket  No. 


Summary:  At  issue  in  this  case  were  the  custodial 
rights  of  the  father  of  two  daughters  by  two  separate 
relationships.   From  his  former  marriage  my  client  had 
custody  of  his  ten  year  old  after  her  mother  had 
virtually  abandoned  her  at  age  three.   His  paramour, 
with  whom  he  had  a  pre-school  age  daughter,  sought  to 
sever  his  relationship  with  both  children.   We 
prevailed  despite  the  climate  of  the  time  and  a 
conservative  community  value  system  which  favored 
maternal  custody. 

My  Participation:   I  was  sole  counsel. 

Date  of  Representation:   1984-1986 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Sussex  County 

Judge:     Honorable  Ronald  B.  Graves 

New  Jersey  Superior  Court  -  Sussex  Vicinage 
Judicial  Center 


Opposing  Counsel : 


George  T.  Daggett,  Esq. 
Daggett,  Kraemer  &  Eliades 
328  Sparta  Avenue 
Sparta,  New  Jersey  07871 
201-729-2117 


Peter  J.  Laemers,  Esq. 

Morris,  Downing  &  Sherrod 

One  Main  Street 

Box  67 

Newton,  New  Jersey  07860 

201-383-2700 
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CASE  5:    Margaret  McDonald  v.  John  McDonald  -  No  Docket  Number 
available 


Suinnary:   This  case  first  introduced  me  to  the  issues 
of  alcoholism  and  recovery.   Through  my  client,  the 
wife,  I  was  educated  about  Alcoholics  Anonymous  and  in 
the  course  of  protracted  litigation  I  was  able  to 
present,  successfully,  her  story  as  a  recovering 
alcoholic.   Despite  the  shame  and  stigma  (this  was 
litigated  in  a  middle  class,  early  80's  milieu),  my 
client  was  able  to  maintain  joint  custody  of  her 
children  and  an  acceptable  financial  settlement  was 
worked  out. 

My  Participation:   I  was  sole  counsel. 

Date  of  Representation:   1980-1982 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Morris  County 


Judge: 
Opposing  Counsel: 


Hon.   Robert  C.  Shelton,  Jr.  (now  in  private 
practice) 

Paul  R.  Nusbaum,  Esq. 

Nusbaum,  Stein,  Goldstein  &  Bronstein 

20  Commerce  Boulevard 

Succasunna,  New  Jersey  07876 

201-584-1400 
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CASE  6:    Judith  Marsh  v.  Sigmund  Wutkiewicz  -  No  Docket  Number 
available 

Summary:  This  was  a  custody  case  in  which  I  represented 
the  father;  plaintiff  wife  had  moved  out  of  the  family 
home,  claiming  he  was  an  active  drinker  and  the 
children  (three  boys)  were  at  risk.   What  began  as  a 
reverse  custody  situation  escalated  into  a  complicated 
case  involving,  again,  alcoholism  and  recovery  issues 
as  well  as  practical  issues  affecting  a  custodial 
parent.   My  client  was  a  federal  agent;  the  boys  wanted 
to  stay  in  their  home;  and  the  plaintiff  was  adamant 
about  litigating  all  issues.   Expert  witnesses, 
including  a  psychiatrist  and  a  certified  alcoholism 
counselor,  were  called  and,  unlike  most  matrimonial 
cases,  this  one  was  tried  to  conclusion  on  every  issue. 
The  Court  awarded  custody  to  our  client. 

My  Participation:   I  was  sole  counsel. 

Date  of  Representation:   1986-1987 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Morris  County 

Judge:     Hon.  Daniel  R.  Coburn  (now  in  private 
practice) 

Co-Counsel:    Patricia  Garity  Smits,  Esq. 
60  Washington  Street 
Morristown,  New  Jersey  07960 
201-267-5600 
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CASE  7: 


Dorothy  Z.  Hurley  v.  Kenneth  G.  Hurley  -  Docket  No.: 
FM-00-740-86 


Summary:   This  was  a  contested  relocation  case  in  which 
we  represented  the  mother  who  sued  for  permission  to 
move  to  Florida  with  her  daughter,  then  six,  over  the 
objections  of  the  father.   The  parties  had  been 
divorced;  neither  had  remarried;  they  shared  joint 
custody.   The  law  in  New  Jersey  then  was  in  flux,  and 
these  cases  are  always  highly  charged.   The  father's 
expert  was  nationally  recognized  as  an  expert  in  joint 
custody  and  was  squarely  against  the  move.   We 
prevailed  in  a  decision  which  I  used  as  a  blueprint  in 
cases  presenting  the  relocation  issue  in  cases  that  I 
was  able  to  settle. 

My  Participation:   I  was  sole  counsel. 

Date  of  Representation:  1988 


Court : 
Judge : 
Opposing  Counsel : 


New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Bergen  County 

Hon.  Harvey  Sorkow  (retired) 
Of  Counsel,  Shapiro  &  Croland 

Amy  Lynn  Sauter,  Esq. 

Pescatore  &  Sauter 

286  Union  Street 

Hackensack,  New  Jersey   07601 

201-343-7700 
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CASE  8:    Valori  Mullvey  (Spiegel)  v.  Lawrence  P.  Spiegel  - 
Docket  No.:  FM-03149-83 

Summary:  After  a  clinical  psychologist  was  acquitted  of 
criminal  charges  that  he  molested  his  2  h  year  old 
daughter,  litigation  began  over  his  right  to  resume  a 
parental  relationship  with  her.   By  then  she  was  almost 
five  and  he  had  had  virtually  no  contact  with  her 
during  the  criminal  proceedings.   The  Family  Part  judge 
appointed  me  to  represent  the  little  girl  and  make 
recommendations  on  how  to  reinstate  contact,  over  the 
strong  opposition  of  the  mother,  who  by  then  had  moved 
with  the  child  out  of  State  and  continued  to  believe  in 
the  father's  guilt.   A  law  guardian  for  a  child  has 
special  authority  in  custody  litigation  (not  to  mention 
having  the  client  with  the  purest  agenda) .   At  the  same 
time,  however,  responsibility  is  awesome.   I  worked  out 
a  plan  whereby  my  client,  who  had  come  to  enjoy 
visiting  my  office,  decided  to  use  the  speaker  phone  so 
she  could  at  least  listen  to  her  dad's  voice,  even  if 
she  continued  to  resist  seeing  him.   I  called  him  up, 
and  when  she  heard  his  quite  distinctive  speaking 
voice,  she  spontaneously  spoke  up  and  within  the  hour, 
the  two  were  together.   The  father  later  published  a 
book  about  his  experience  in  this  litigation,  "A 
Question  of  Innocence." 

My  Participation:   I  was  sole  counsel. 

Date  of  Representation:  1989-1991 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Morris  County 

Judge:     Hon.  Donald  G.  Collester,  Jr. 
Superior  Court  -of  New  Jersey 
Morris  Vicinage 

Counsel:   Anthony  G.  Wahl,  Esq. 
Wahl  &  Ast 
222  Ridgedale  Avenue 
Box  1309 

Morristown,  New  Jersey  07962 
201-984-1300 

Steven  P.  Haft,  Esq. 

40  Baldwin  Road 

Parsippany,  New  Jersey  07054 

201-334-2444 
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CASE  9:    Patricia  O.  Lister  v.  Richard  Lister  -  Docket  No.: 
FM-07-1641-84 

Sunmary:  This  was  a  highly  contentious  child  sex  abuse 
case  in  which  I  represented  the  mother  of  an  eight  year 
old  boy  who  accused  her  former  husband  of  sexually 
molesting  the  child  during  visitation.   The  parties 
were  already  divorced  when  I  undertook  representation. 
This  case  had  numerous  experts,  engendered  collateral 
criminal  prosecution  in  Rhode  Island  where  the 
husband's  parents  lived,  and  featured  extensive 
depositions  and  numerous  trial  days.   It  was  ultimately 
resolved  with  the  assistance  of  a  guardian  ad  litem. 
The  result,  which  was  unlike  any  I  had  experienced,  was 
that  the  father  saw  the  boy  once  a  year  when  he  visited 
the  United  States  from  his  permanent  executive  job  in 
China.   The  underlying  issue  of  parental  alienation 
was  never  pierced  despite  several  experts'  efforts. 

My  Participation:   I  was  sole  counsel  at  trial;  I  was 
assisted  on  the  papers  by: 

Glenn  C.  Motyczka,  Esq. 

10  Park  Place 

Morristown,  New  Jersey  07960 

201-538-8008 

Date  of  Representation:   1989-1991 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Essex  County 

Judge:     Hon.  Herbert  S.  Glickman 

Superior  Court  of  New  Jersey  -  Essex  Vicinage 

Hon.  Peter  Cooper 

Superior  Court  of  New  Jersey  -  Essex  Vicinage 

Oppoaing  Counsel:    James  P.  Yudes,  Esq. 
80  Morris  Avenue 
Springfield,  New  Jersey  07081 
201-467-3700 
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CASE  10:   Katrina  Demma  v.  Pet.pr  Dpiruna  -  Docket  No.:  FM-10097-88 

StinimarY:   This  matrimonial  case  is  significant  because 
through  the  trust  and  respect  shown  by  the  attorneys 
toward  one  another,  the  parties  achieved  a  settlement 
that  left  both  with  their  own  self-respect,  ability  to 
deal  with  one  another  despite  the  pain  of  a  difficult 
divorce,  and  above  all  the  ability  to  rear  their 
children  productively.   Issues  to  resolve  included 
alcoholism,  the  wife's  re-entry  into  the  marketplace, 
premarital  property  rights,  and  a  deep  division  over 
how  custody  should  be  decided.   If  divorce  cases  could 
revolve  around  professional  relationships  such  as  this 
one  presented,  the  practice  and  its  clients  would  be 
greatly  benefitted. 

My  Participation:   I  was  sole  counsel 

Date  of  Representation:  1988  -  to  January  1990 

Court:     New  Jersey  Superior  Court,  Chancery  Division, 
Family  Part,  Morris  County 

Judge:     Hon.  Paul  Bangiola  (retired) 

Opposing  Counsel:  Robert  S.  Field,  Esq. 
Field  &  Olesnycky 
11  Eagle  Rock  Avenue 
East  Hanover,  New  Jersey  07936 
201-386-1115 
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SUPPLEMENTAL  RESPONSE: 

Since  the  ten  cases  outlined  above  were  litigated  more  than 
five  years  ago,  I  am  listing  below  the  names  of  10  members 
of  the  legal  community  who  have  had  recent  contact  with  me 
by  appearing  before  me  as  a  judge  or  through  committee  work. 

Roger  I.  Abrams,  Dean 

Rutgers  Law  School 

15  Washington  Street 

Newark,  New  Jersey   07102-3192 

201-648-5551 

Nicholas  E.  Caprio,  Esq. 

Harkavay,  Goldman  &  Caprio 

667  Eagle  Rock  Avenue 

West  Orange,  New  Jersey  07052 

201-736-8800 

Joseph  P.  Donohue,  Esq. 

Assistant  Prosecutor 

Essex  County  Prosecutor's  Office 

50  West  Market  Street  -  2nd  Floor 

Newark,  New  Jersey   07102 

201-621-4700 

William  B.  McGuire,  Esq. 

Tompkins,  McGuire  7  Wachenfeld 

Gateway  4 

Newark,  New  Jersey   07102 

201-622-3000 

Thomas  A.  McTigue,  Esq. 

Assistant  Prosecutor 

Essex  County  Prosecutor's  Office 

50  West  Market  Street  -  2nd  Floor 

Newark,  New  Jersey   07102 

201-621-4700 

Ronald  J.  Riccio,  Dean 

Seton  Hall  University  -  School  of  Law 

One  Newark  Center 

Newark,  New  Jersey   07102-5210 

201-642-8750 

Yvonne  Smith  Segars 

First  Assistant  Deputy  Public  Defender 

Essex  County  Public  Defender's  Office 

31  Clinton  Street,  Box  4610 

Newark,  New  Jersey  07101 

201-648-2355 
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Gary  N.  Skoloff,  Esq. 
Skoloff  &  Wolfe,  P.C. 
293  Eisenhower  Parkway 
Livingston,  New  Jersey  07039 
201-992-0900 

Herbert  J.  Stern,  Esq. 
Stern  &  Greenberg 
75  Livingston  Avenue 
Roseland,  New  Jersey  07068 
201-535-1900 

Cathy  L.  Waldor,  Esq. 

Waldor  &  Carlesimo 

88  Park  Avenue 

Montclair,  New  Jersey  07042 

201-744-1000 

Jeffrey  W.  Weinstein,  Esq. 

Weinstein  &  Penza 

354  Eisenhower  Parkway 

Livingston,  New  Jersey  07039 

201-994-4000 

Alan  L.  Zegas,  Esq. 

20  Northfield  Avenue 

West  Orange,  New  Jersey   07052 

201-736-1011 

19.   Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significaunt 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question.   Please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived)  . 

I  actively  participated  in  bar  association  activities 
throughout  my  practice  years  resulting  in  my  close 
involvement  with  significant  issues  affecting  New  Jersey 
practice,  from  lawyer  advertising  to  lawyer  education  and 
lawyer  professionalism  issues  and  beyond.   Evolving  from 
this  participation  I  have  attended  regular  meetings  of  the 
Morris  County  Bar  Association  and  served  on  its  Board  of 
Trustees,  rising  through  the  chairs  to  be  President  in  1987. 
I  sat  on  the  New  Jersey  State  Bar  Family  Law  Conimittee  since 
1982  and  was  on  the  chairs  to  lead  the  Committee  when  I 
became  a  judge.   From  1980  to  1985  I  sat  on  the  Advisory 
Committee  to  the  New  Jersey  institute  for  Continuing  Legal 
Education.   From  1981  to  1986,  I  was  a  presenter  to  and 
member  of  the  District  X  Ethics  Committee. 
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While  I  was  in  practice  I  regularly  sat  as  a  panelist 
in  seminars  and  lectured  in  my  specialty,  family  law.   The 
New  Jersey  Institute  for  Continuing  Legal  Education  has 
asked  me  to  lecture,  both  when  I  was  a  lawyer  and  as  a 
judge,  on  a  regular  basis  since  the  mid-80's.   In  June,  1997 
I  received  the  Distinguished  Service  Award  from  the 
Institute  in  recognition  of  my  contributions.   I  served  on 
the  editorial  board  of  the  New  Jersey  Family  Lawyer  and  in 
that  capacity,  worked  with  lawyers  and  judges  contributing 
articles  to  that  publication.   In  1991,  while  still  a 
lawyer,  I  taught  sitting  judges  at  the  Judicial  Orientation 
Family  Law  Program. 

Since  becoming  a  judge  I  have  continued  my  teaching  and 
panelist  activities,  most  significantly  by  conducting  the 
semi-annual  Skills  &  Methods  lectures  on  Family  Law  for 
newly  admitted  attorneys  with  my  former  law  partner,  and  by 
teaching  at  the  annual  Judicial  College  and  annual  Judicial 
Orientation  Program. 

As  a  family  lawyer,  I  became  familiar  with  the  impact 
of  drug  and  alcohol  addiction  on  families,  and  I  developed 
an  interest  in  substance  abuse  recovery,  spurred  on  by 
clients  who  had  productively  come  to  terms  with  their  own 
addiction  or  that  of  family  members.   When  I  assumed  the 
leadership  of  the  Morris  County  Bar  Association,  I  focused 
my  term  on  the  development  of  a  Lawyers  Assistance  Program 
to  aid  attorneys  who  recognized  addiction  in  their  own  lives 
and  sought  to  deal  with  it.   Those  efforts  were  mirrored  in 
the  State  Bar,  which  led  ultimately  to  our  Lawyers 
Assistance  Program,  New  Jersey  LAP,  which  stands  on  its  own 
as  a  highly  successful  source  of  information,  networking  and 
intervention  for  lawyers  and/or  their  family  members.   Up 
until  last  year,  I  served  on  the  Advisory  Board  to  the 
program. 

After  I  rotated  judicial  assignments  from  the  Family 
Part  (1991-1995)  to  the  Criminal  Division  effective  January 
1996,  the  Presiding  Judge  appointed  me  to  start  up  a  drug 
court,  based  on  national  models  supported  in  part  by  federal 
and  state  grants.   The  drug  court  concept  is  based  upon 
direct  participation  by  the  court  through  a  specifically 
assigned  Judge,  the  Prosecutor,  the  Public  Defender,  and  law 
enforcement  authorities  in  a  joint  endeavor  to  break  the 
cycle  of  recidivism  in  drug-driven,  non-violent  criminal 
cases.   This  assignment  has  permitted  me  to  pursue  my 
interest  in  the  nature  of  recovery  and  the  general  impact  of 
addiction  on  the  criminal  justice  system.   This  is  an  issue 
generating  much  legal,  medical  and  scholarly  opinion  and 
research  in  which  I  am  actively  engaged  as  we  establish  our 
Essex  County  Drug  Court  in  Newark. 
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ZI.   FIHANCZAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.    List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  smd  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professioned.  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  participate  in  the  New  Jersey  Judicial  Retirement 
System.   I  was  enrolled  in  judicial  pension  the  day  that  I 
took  my  oath.   There  is  a  biweekly  deduction  taken  from  my 
payroll  check  by  way  of  contribution. 

No  other  deferred  income  arrangements  or  anticipated 
receipts  other  than  small  amounts  from  former  clients  who 
are  paying  down  balances  due  for  legal  services  performed 
prior  to  October  1991  when  I  became  a  judge.  I  do  not 
anticipate  these  modest  payments  will  amount  to  more  than 
$500.00  in  1997;  such  payments  will  probably  be  completed  by 
the  end  of  1998. 


Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern .   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Generally  I  will  follow  the  Code  of  Judicial  Conduct. 
Specifically,  I  will  disqualify  myself  from  any  case 
involving  Bergen  Commercial/Great  Falls  Bancorp.   I  perceive 
no  other  areas  of  actual  or  potential  conflict  of  interest 
arising  out  of  litigation  and  financial  arrangements. 

Needless  to  say,  I  would  also  disqualify  myself  from 
any  case  involving  any  member  of  my  husband's  law  firm. 

Do  you  have  any  plans,  commitments,  or  agreonents  to  pursue 
outside  onployment,  with  or  without  compensation,  during 
your  service  with  the  courts?   If  so,  explsu.n. 

No. 
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List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here . ) 

See  form  AGIO,  attached. 


Please  complete  the  attached  financial  net  worth  statement 
in  detail  (add  schedules  as  called  for) . 

See  attached  Net  Worth  Statement. 


6.    Have  you  ever  held  a  position  or  played  a  role  in  a 

political  campaign?   If  so,  please  identify  the  particulars 
of  the  can^^aign,  including  the  candidate,  dates  of  he 
campaign,  your  title  and  responsibilities. 

No. 
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ATTACHMENT  TO  QUESTION  4,    SECTION  II  OF 
SENATE  JUDICIARY  COMtaTTEE  QUESTIONNAIEE 


FORM  AOlO 
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Report  Required  by  the  Ethic 


FINANCIAL    DISCLOSURE     REPORT 

FOR    CALENDAR    YEAR    19  96 


Reform  Ace  o£    19 


Pub.    L.    No. 


(5   U.S.C.    App.    4.     101-112 


1      Person  Reporcing    iLasc   name,    first,    middle   initial) 

Hayden              Katharine                  S. 

2.    Court  or  Organization 

United    States    District    Court 
District    of   New   Jersey 

3.    Date   of    Report 

06  AO  fil 

senior   status;    Magistrate    judges    indicate 
full-    or  part-time) 

United    States    District   Judge 

5.    Report  Type    lcliec)«  appropriate   type) 
X          Nomination.    Date    6/5/97 
Initial      Annual     Final 

6.    Reporting   Period 

1/1/96-   5/31/97 

7,    Chambers  or  Office  Address 

Superior    Court    of   New   Jersey 
50   West    Market    Street    -   RM   504 
Newark,    New   Jersey      07102 

8.    On  the  basis  of    the    mfonnacion  contained   in  this  Report  and 
any  modifications  pertaining  thereto,    it    is,    in  my  opinion, 
in  compliance   with  applicable    laws  and   regulations. 

Reviewinq   Officer                                                                                        Dace 

IMPORTANT  NOTES:  The  instructions  accompanying  this  fonn  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.     Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 


Q 


POSITION 
NONE       (No  reportable  positions) 


NAME  OF  ORGANIZATION /ENTITY 


II.     AGREEMENTS.      (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES   AND   TERMS 


s 


NONE       (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  InstrucUons.) 

DATE  SOURCE   AND   TYPE 


n 


1995 


NONE       (No  reportable  non-investment  income) 


Administrative  Office  of  the  Courts 


1995 


1996 


1995  &  1996 


Boyar, 

Higgins 

& 

Suozzo, 

Esq 

Administrative 

Office  of 

the 

Courts 

Boyar, 

Higgins 

& 

Suozzo 

Joseph 

A.   Hayden 

Jr.,   P 

.C. 

2,665. 


>112,242. 


$ !!f 

S   (S) 
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FINANCIAL   DISCLOSURE    REPORT 


Name   of    Person   Reporting 

Hayden     Katharine 


Dace  of    Report 

6  /lO  /97 


rV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 

SOURCE  DESCRIPTION 


□ 


NONE       (No  such  reportable  reimbursements  or  gifts) 


Exempt 


OTHER  GIFTS.       (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

DESCRIPTION 


n 


SOURCE 
NONE      (No  such  reportable  gifts) 


Exempt 


VI.     LIABILITIES.       (Includes  those  of  spouse  and  dependent  children;  indicate  where  apphcable,  person  responsible 
for  Uability  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  Uability  of  a  dependent  child.  See  pp.  34-36  of  Instructions) 

CREDITOR  DESCRIPTION  VALUE  CODE 


H 


NONE      (No  reportable  liabilities) 


•Value  Ccxies 


0-SSOO.OOl-Sl.OOO.OOO 
P3-S2S,000.001-SSO.OOO 


K-S1S.001-SSO,000      L-SSO.OOl-S100,000      M.S100.001-S250,000      N.S250, OOI-SSOO. 000 


Pl-Sl. 000. 001- 55,000. 000 
M-SSO.OOO.OQl 


P2>SS.00O,001-$2S, 
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FINANCIAL  DISCLOSURE  REPORT 


Name  o(    Per: 

Hayden 


eporcln9 

Katharine 


kce  o£   Reporc 

6  ylO  /  97 


VII.  Page  1  INVESTMENTS  and  TRUSTS -income,  value,  transactions  (Includes  those  of  spouse 

and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Deacripcion'o£  AaseCB 
(including  crust  assecs) 

Indicate  where  applicable,    owner  of 
Che   asaec    by  using   che  parenthetical 
"fjl"    for    lomc    ownership   of    report- 
ing   individual    and   spouse.     "(S)^    for 
separate  ownership  by  spouse,    "(DC)' 
for  ownership  by  dependent   child. 

exempt    from  prior  disclosure. 

B. 
Inconw 
during 
reporc  mg 
period 

Gross  value 
at  end  of 
reporting 
period 

Transactions  during   reporting  period 

tac.l 
Code 
(A-HI 

(2) 
Type 

r^ifir 

Code 

Code 

(0-M) 

buy?  sell, 
tnerger. 

If   not   exempt    from  disclosure                 | 

121 
Dace: 
Month- 
Day 

13) 

Value2 

code 

IJ-PI 

Oalnl 
Code 

(SI 
Identity  of 
buyer/seller 
(if  private 
transaction! 

NONE         (No  reportable 

FideliLy  IiMdsLuuiLs 
^  Uhitad  Misqnnri  terk      (J) 

B 

INT. 

L 

T 

EXBtpt 

^  Qjeatpr  Qmaiuty  Bancixp        (S) 

B 

DIV. 

M 

T 

xo 

11 

" 

" 

» 

IS 

1< 

^' 

IS 

1    lric/0«ln   Cdj:    A.Sl.OOO   or    1«».                               B.51. 001-S2. 500   C-SJ, 501-S5, 000      D-SS. OOX-SIS. 000                            E-SIS. 001-SSO. 000 

^c^!'  g-b,,     oi!i5t:§gJijl^i6°??o.ooo  ?i:il6°§Si°Hl'l°°S2ll"'°"'"°°'°°°  "-»°""iS!^§ii°Soo";l?"-°"-""°" 

]clt"5'^'^       8:JgS'J:;i.                                   R.Co«,re.t  ,.t.«  =„i..                                 SrSlKSSS                     T.C.«/«r.« 
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FINAHCZAL  DISCLOSURE  REPORT  (cont'd) 


Na««  of   P«raon   Reporting 

Hayden  Katharine  S. 


Data   of   Raport 

6/10/97 


Vm.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indicate  pait  of  Report.) 


DC  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  {  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  JtMlidal 
Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  peifuiia  any  adjudicatory  function  in  any  litigatioo 
during  (be  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in 
Canoo  3C(3)(c),  in  the  outcome  of  such  Utigation. 

I  certify  that  all  information  given  above  (iiKhiding  information  pertaining  to  my  spouse  and  minor  or  dependem  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  ixM  reported  was  withheld  because  it  met 
qiplicable  statutory  provisions  permitting  non-disclosure. 

I  fimher  certify  that  earned  income  from  outside  employmem  aixl  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  compliance  with  the  provisions  of  S  U.S^AT^app.  4,  J  301  et.  seq.,  5  U.S.C.  {  73S3  and  Judicial  Confierence  regulations. 


Signature 


D^^^oKXia^i! 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND-WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MA\ 
SUBJECT  TO  Crva  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4.  }  104.)  ( 


FILING  INSTRUCTIONS: 


Mail  ngned  origiiial  atil  3  addilxxiil  copies  to: 


r-imniiiiii^  nw  Pimtirjji  Disclosure 
AdiuiuiauaUw  Offfce  of  the 

United  Stales  Comti 
Suite  2-301 

One  Cofaimbni  Ciide.  N.E.. 
Wadiingtoa.  D.C.  20544 
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ATTACHMENT   TO   QUESTION  5,    SECTION   II   OF 
SENATE   JUDICIARY  COMMITTEE  QUESTIONNAIRE 


NET  WORTH    STATEMENT    and   SCHEDULES 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  esute,  sectihties,  tnisu,  investments,  and  other  Tinancial 
holdings)  aU  liabiUdes  (including  debts,  mortgages,  loans,  and  other  financial  obligadons)  of 
yourself,  your  spouse,  and  other  immediate  memben  of  your  household. 


ASSETS                                                 I 

UABCJUES                                 ll 

Cuh  en  h>n4  and  in  btnb 

97 

163 

99 

Noua  payabk  lo  bankx-aacurad 

i 

VS.  Govtmmcet  wcuriaci-*^ 
•cheduli 

-0- 

Neiea  payibk  la  banla-unaaeutcd 

Liiud  Kcahau-4dd  lehedula 

-0- 

Nolo  payabk  to  rcladvca 

1 

thdiiUd  ucmott-*id  tchedulc 

-0- 

Neica  payabk  to  olhcn    CAR    LOAN 

3 

S61 

28     1 

Aeeonnu  and  notci  rcecivibic: 

-0- 

Aeceunu  andbilbdu* 

S 

000 

00 

Due  born  nltlivci  uid  bScndi 

-0- 

Unpaid  inoome  ux 

Ow«  bom  eihctt 

-0- 

Oiher  unpaid  lu  and  inicmc 

DsubdU 

-0- 

Keal  catate  mottcagu  payabk-add 

200 

300 

DO 

Rul  uuit  owncd-tdd  lehedu)* 

(Attached) 

700 

000 

00 

able 

Xial  nutc  mon|a|c(  receivable 

Asm  and  edict  penonal  prepeny 

Caab  vilac-Iifa  insorane* 

Olhe  aiiali-iiemize: 

10 

000 

00 

. 

Automobile 

2 

DOO 

00 

TaulUMUu 

211 

661 

28 

NaWoctt 

597 

502 

71 

Total  Aiicu 

809 

L63 

99 

Tctd  BaMIitSaa  and  dc<  wonh 

^C^ 

/6>i 

^? 

CONTTSGEKT  LIABIUTIES 

GENERAL  INFORMATION 

Ai  cndonu,  eomakcr  or  fuananr 

-0- 

Ar«  toy  laaca  pledged?  (Add  ached- 

NO 

Od  kaiet  or  eonnca 

-0- 

An  you  defendant  ia  eoy  aaiu  or  legal 
aetiooat 

NO 

. 

Lt|il  Gaimi 

■0- 

Have  you  rrcr  takes  bialoiipiey? 

NO 

1 

Previiien  tot  Faderii  Income  Ti« 

■0- 

OOxr  ipccial  d«b< 

-0- 

. 
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SCHEDULES 

TO 

NEW  WORTH  STATEMENT 


ASSETS 


CASH  ON  HAND: 


My  husband  and  I  have  general  investment  accounts  with 
Fidelity  Investments,  which  are  funded  at  the  beginning 
of  the  calendar  year.   Balances  as  of  May  31,  1997: 
Ultra  Service  Account  -  $64,517.77  and  Mutual  Funds 
(Spartan  Money  Market)  -  $32,646.22.   We  draw  on  these 
accounts  during  the  year  for  general  expenses. 


REAL  ESTATE: 


Residence  at  811  Hudson  Street,  Hoboken,  New  Jersey 

07030.   Purchased  October  1991.   Mortgage  held  by 

previous  owner,  Georgianna  McGuire. 

Fair  Market  Value  (est)  -  $700,000.00 

Held  with  husband  as  tenants  by  the  entireties. 


AUTOS: 


My  husband's  vehicle  is  leased.   My  car  is  a  1994 
Chrysler  LeBaron,  purchased  for  $16,000  in  June,  1994 
with  a  loan  balance  of  $3,661.28. 


LIABILITIES 


REAL  ESTATE  MORTGAGES  PAYABLE: 

Per  above  information,  the  mortgage  on  our  home  is  held 
by  the  former  owner,  Georgianna  McGuire.   The  balance 
is  $200,000.00. 
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III.   GENERAL  (PUBLIC) 


1 .    An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association' s  Code  of  Professional  Responsibility  calls  for 
^^every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

As  a  practicing  lawyer  between  1978  and  1991  in  Morris 
County,  I  regularly  received  assignments  to  pro  bono  cases 
as  part  of  a  county-wide  program  to  provide  legal 
representation  to  the  disadvantaged.   The  Board  of  Trustees 
of  the  Morris  County  Bar  promoted  programs  designed  to 
assist  the  needy,  by  way  of  legal  representation  and,  where 
appropriate,  through  financial  donations.   As  a  judge  I 
regularly  participate  in  training  programs  for  the  CASA 
(Court  Appointed  Special  Advocate)  Program  which  trains 
community  volunteers  to  assist  the  trial  judges  sitting  on 
abuse  and  neglect  cases  by  representing  the  children  of  the 
families  involved.   For  these  efforts  I  was  recognized  by 
the  Essex  County  CASA  Board  in  April  1996. 

Our  Judicial  Code  sets  strict  limits  on  civic  activity. 
I  regularly  speak  at.  my  High  School  about  the  legal 
profession.   This  year,  my  staff  and  I  participated  in  a  Law 
Day  Program  for  local  6th  graders. 

My  present  involvement  in  the  design  and  institution  of 
a  drug  court  in  Essex  County,  puts  me  regularly  in  contact 
with  drug  treatment  providers  and  community  resources  here 
in  the  inner  city  of  Newark.   Through  a  consortium  among 
court  personnel,  law  enforcement  and  treatment  professionals 
as  envisioned  by  the  drug  court  concept,  tremendous  service 
to  the  disadvantaged  is  the  goal. 


The  American  Bar  Association' s  Commentary  to  its  Code  of 
Judicisd.  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  monbership  in  8my  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal 
monbership  requironents  or  the  practical  inplonentation  of 
roonbership  policies?   If  so,  list,  with  dates  of  m«nbership. 
What  you  have  done  to  try  to  change  these  policies? 

No, 
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3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  euid  interviews  in  which  you 
participated) . 

My  understanding  is  that  my  nomination  was  recommended 
by  Senator  Lautenberg  after  consultation  with  attorneys  and 
judges  who  practice  in  state  and  federal  court  in  New 
Jersey.   I  know  of  no  formal  selection  committee. 

In  November  I  was  contacted  by  Senator  Lautenberg 's 
office  and  asked  to  fill  out  a  questionnaire  if  I  was 
interested  in  a  federal  judgeship.   I  filled  out  an 
extensive  questionnaire  and  was  interviewed  by  Senator 
Lautenberg  in  his  New  Jersey  office  in  January  of  1997. 

The  lengthy  interview  involved  questions  about  my 
personal  background  and  experiences  as  a  lawyer  and  a  judge. 
It  is  my  understanding  that  dozens  of  attorneys  and  judges 
contacted  Senator  Lautenberg  or  his  office  to  recommend  my 
nomination.   On  February  11th  Senator  Lautenberg  advised  me 
that  he  had  written  the  President  to  recommend  my 
nomination. 

In  April,  I  was  interviewed  by  the  Department  of 
Justice.   During  April  &  May,  background  checks  were  made  by 
the  Department  of  Justice,  the  Federal  Bureau  of 
Investigation  and  the  American  Bar  Association.   On  June  5, 
1997  I  was  informed  that  President  Clinton  had  nominated  me. 

4 .  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  emd  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals ; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and   society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  stcmding  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  inqx>se  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

It  is  and  has  always  been  my  belief  that  a  single  judge 
is  ill-equipped  to  engage  in  problem  solving  or  policy 
making  beyond  the  four  corners  of  the  case.   The  strength  of 
our  judicial  process  is  the  adversary  system,  where 
litigants  produce  evidence  and  cross-examine  witnesses  in 
support  of  their  respective  positions.   This  process  tends 
to  produce  the  truth.   If  a  judge  attempts  to  fashion  far- 
reaching  social  policy  which  would  have  an  impact  on 
individuals  beyond  the  parties  advocating  positions  in  the 
case,  there  is  a  breakdown  in  the  purity  and  strength  of  the 
adversary  process.   Our  system  is  not  designed  to  resolve 
the  issues  of  people  who  are  not  part  of  the  litigation. 

I  have  always  believed  that  the  concept  of  separation 
of  powers  is  part  of  the  genius  of  the  Constitution: 
Congress  passes  the  law,  the  executive  branch  administers 
the  law  and  courts,  apply  the  law  in  cases  involving 
individual  litigants.   It  is  for  these  reasons  that  I 
believe  a  judge  should  decide  a  case  on  the. narrowest 
possible  ground.   The  polestar  for  a  trial  judge  is  to 
follow  the  precedent  from  the  appellate  courts. 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (Include  any  former  names  used.) 

Clarence  J.  Sundram. 

Address:  List  current  place  o£  residence  and  office 
address (es) . 

Home:  28  Tierney  Drive 

Delmar,  New  York  12054 

Office:         99  Washington  Avenue,  Suite  1002 
Albany,  New  York  12210 

Date  and  place  of  birth. 

March  8,  1949.  Kalyan,  Bombay,  India. 

Marital  Status  (include  maiden  name  of  wife,  or  husbauid' s 
name).   List  spouse's  occupation,  en^loyer's  name  luid 
business  address (es). 

Married  to  Theresa  F.  Rodrigues  on  July  6,  1973. 

School  Social  Worker 

Glen  Worden  Elementary  School 

34  Worden  Road 

Scotia,  New  York  14302 

Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

June-Dec.  1965.  St.  Xavier's  College,  Bombay,  India.  First 
Year  Science.  No  degree  received.  Family  emigrated  to  United 
States. 

Jan.  1966 -May  1969.  Niagara  University,  Lewiston,  New  York, 
14305.  B.A.  cum  laude.  May  1969.  English  major.  Philosophy 
minor . 

Sept.  1969- June  1972.  Faculty  of  Law  &  Jurisprudence,  State 
University  of  New  York  at  Buffalo.  J.D.  cum  laude.  June 
1972. 

Summer  1980.  Harvard  University,  John  F.  Kennedy  School  of 
Government.  Program  for  Senior  Executives  of  State  and  Local 
Government . 

Employment  Record;   List  (by  year)  all  business  or 
professional  corporations,  con^anies,  firms  or  other 
enterprises,  partnerships,  institutions  and   organizations, 
nonprofit  or  otherwise.  Including  firms,  with  which  you  were 
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connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

9/69-12/70.  Reviewer,  Erie  County  Bar  Association  Pretrial 
Release  Program. 

7/70-6/72.  Executive  Secretary,  Erie  County  Student 
Coxonselling  Service  (assisted  pretrial  detainees  in 
resolving  civil  legal  matters) . 

9/71-6/72.   Student  Law  Clerk  to  Hon.  Joseph  S.  Mattina, 
Erie  County  Court . 

8/72-8/73.   Law  Research  Assistant  to  the  Justices  of  the 
Supreme  Court  Appellate  Division  Third  Department. 

8/73-2/75.  Law  Secretary  and  Law  Clerk  to  the  Hon.  Lawrence 
H.  Cooke  at  the  Supreme  Court  Appellate  Division  and  the  New 
York  State  Court  of  Appeals. 

2/75-6/78.   Assistant  Counsel  to  the  Governor  of  the  State 
of  New  York.  Executive  Chamber,  The  Capitol,  Albany,  New 
York  12224 . 

6/78-Present .  Chairman,  New  York  State  Commission  on  Quality 
of  Care  for  the  Mentally  Disabled. 

1985-Present .  With  the  approval  of  the  State  Ethics 
Commission,  I  have  periodically  engaged  in  a  part-time 
practice  in  consulting  with  parties  involved  in  class  action 
litigation  affecting  the  constitutional  rights  of  residents 
of  institutions  for  the  mentally  ill  and  mentally  retarded 
in  several  states. 


7.  Military  Service;  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

No, 

8.  Honors  and   Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Legislative  Resolution  #  987  of  the  New  York  State  Assembly 
honoring  me  for  "competence,  intelligence  and  leadership." 
June  14,  1995. 

Certificate  of  Recognition,  American  Bar  Association  Young 
Lawyers  Division,  for  "important  law-related  work  on  behalf 
of  this  country's  children."  April  17,  1995. 
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Issac  J.  Perez  Award  for  Advocacy,  Leadership  and 
Innovation,  South  Bronx  Mental  Health  Council  (Oct.  1994). 

Quality  Enhancement  Award,  American  Network  of  Community 
Options  and  Resources  (Feb.  1994) . 

P\iblic  Official  of  the  Year,  NYS  Association  of 
Rehabilitation  Facilities  (Sept.  1993). 

Distinguished  Public  Service  Award,  The  Alumni 
Association  of  the  State  University  of  New  York  at 
Buffalo,  School  of  Law  (1991) . 

Distinguished  Public  Service  Award,  Nelson  A. 
Rockefeller  College  of  the  University  of  Albany  (1990) . 

Humanitarian  Award,  New  York  City  Chapter  of  the  Association 
for  the  Help  of  Retarded  Children  (1987) . 

Distinguished  Advocacy  Award,  Association  of  Hispanic 
Mental  Health  Professionals  (1987) . 

Received  Dean's  Award  for  Outstanding  Contribution  to 
the  Faculty  of  Law  &  Jurisprudence,  SUNY,  Buffalo, 
1972. 

Articles  Editor,  The  Buffalo  Law  Review.  1971-72. 

Member,  The  Buffalo  Law  Review.  1970-71. 

Associate  Editor,  Prisoner's  Rights  Newsletter.  1970-72. 

9.  Bar  Associations!   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  title  and   dates  of  any 
offices  which  you  have  held  in  such  groups . 

Member,  NYS  Bar  Association.  1972-Present . 

Member,  ABA  Commission  on  Mental  &  Physical  Disability  Law. 
1989-1992. 

Member,  Editorial  Advisory  Board,  The  ABA  Mental  &  Physical 
Disability  Law  Reporter,  1991-1993. 

Member,  Local  Finance  Project,  Association  of  the  Bar 
of  the  City  of  New  York.  1978. 

10.  Other  Memberships ;   List  all  orgimizatlons  to  which  you 
belong  that  are  active  In  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying 
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Member,  Board  of  Directors,  National  Association  of 
Protection  and  Advocacy  Agencies.  1983-88. 

Others 

Member,  Board  of  Directors,  van  Ameringen  Foundation,  11/96- 
Present . 

Member,  Advisory  Committee,  Mental  Disability  Rights 
International,  Washington,  DC.  1993 -Present . 

Contributing  Editor,  American  Journal  of  Orthopsychiatry. 
1989-Present . 

Reviewer,  Hospital  &  Community  Psychiatry.  1988-Present . 

Member,  Editorial  Advisory  Board,  The  New  England  Journal  of 
Human  Services.  1988-Present. 

Capital  District  Commiinity  Loan  Fvmd,  1988-Present  (a  not- 
for-profit  organization  that  provides  capital  for  community 
groups,  particularly  for  low  income  housing) .  Member,  Fund 
Raising  Committee/Development  Committee. 

University  of  Buffalo  Law  Alumni  Association. 

Mike  Mashuta's  Health  Club  (gym). 

11.  Court  AdmiBsion;   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

New  York  State  Appellate  Division  Supreme  Court,  Fourth 
Department,  February  20,  1973. 

United  States  District  Court,  Northern  District  of  New 
York,  March  25,  1975. 

United  States  Supreme  Court,  October  1984. 

12.  Pxiblished  Writings;   List  the  tltliss,  publishers,  «uid  dates 
of  books,  articles,  reports  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  availcQjle  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 
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HUMAN  RIGHTS  AND  MENTAL  HEALTH:  URUGUAY,  co-authored  with  Eric 
Rosenthal,  Elizabeth  Inglesias,  Humberto  Martinez  &  Leonard 
Rubenstein,  Mental  Disability  Rights  International,  Washington 
College  of  Law,  American  University,  June  1995 

CHOICE  AND  RESPONSIBILITY:  LEGAL  AND  ETHICAL  DILEMMAS  IN  SERVICES 
FOR  PERSONS  WITH  MENTAL  DISABILITIES  (author  and  editor) , 
NYS  Commission  on  Quality  of  Care,  Nov  1994 

Patient  Advocacy  in    the  United  Spates,    INTERNATIONAL  JOURNAL  OF 
MENTAL  HEALTH,  Vol.  23,  No.  4,  Winter  1994-95 

The  Role  of  Advocacy  in  Protecting   the  Rights  of  Persons  Who  are 
Mentally  111,    HOSPITAL  AND  COMMUNITY  PSYCHIATRY,  Vol.  23, 
No.  4,  Winter  1994-95 

Quality  Assurance  in  an  Era  of  Consumer  Empowerment  and  Choice, 

in  MENTAL  RETARDATION,  Vol.  32,  No.  5,  p.  371  (October  1994) 

Sexuality  and  Mental   Retardation:      Unmet   Challenges,    in  MENTAL 
RETARDATION,  Vol.  32.  No.  4,  p.  255  (August  1994) 

Sexual   Behavior  and  Mental   Retardation,    MENTAL  AND  PHYSICAL 

DISABILITY  LAW  REPORTER,  American  Bar  Association  Commission 
on  Mental  and  Physical  Disability  Law,  Vol.  17,  No.  4,  July- 
Aug  1993   (co-authored  with  Paul  F.  Stavis,  J.D.) 

Reinventing  Quality:    The  Role  of  Quality  Assurance,    in  Blake, 
E.M.,  Prouty,  R.W.,  et  al . ,  REINVENTING  QUALITY, 
Minneapolis,  Univ.  of  Minn.  1993 

Redesigning  Quality  Assurance,    IMPACT,  Institute  on  Community 

Integration,  University  of  Minnesota,  Vol.  6,  No.  2,  Summer 
1993,  p.  1. 

Reinventing  Quality;  Exploring  New  Dimensions,  NEW  DIRECTIONS, 
National  Association  of  State  Mental  Retardation  Program 
Directors,  Vol.  XXIII,  No.  1.,  P.  1,  January  1993 

For  Mental   Patients,    Places  are  Better  Small    than  Large,    Op-Ed, 
NEWSDAY,  September  23,  1992 

Quality  is  Free,      NEW  VISION  MAGAZINE,  Vol.  1,   No.  2,   Winter 
1991 

Full   Circle,    excerpt  from  speech  on  advocacy  reprinted  in  NEW 
VISION  MAGAZINE,   Vol.  1,  No.  1,  Fall  1990 

Legal  Rights  of  Persons  with  Narcolepsy,    THE  JOURNAL  OF  LOSS, 
GRIEF  AND  CARE, 
Vol.  5,  Nos.  3/4,  pp.  175-192  (1992) 

Special  Report.      Advantages  and  Disadvantages  of  Special 

Hospitals  for  Persons  with  HIV  Infection.      A  Report  by  the 
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New  York  City  Task  Force  on  Single  Disease  Hospitals,  THE 
NEW  ENGLAND  JOURNAL  OF  MEDICINE,  323:764-768,  September  13, 
1990  (member  of  Task  Force) 

Informed  Consent   for  Major  Medical    Treatment   of  Mentally  Disabled 
People,    THE  NEW  ENGLAND  JOURNAL  OF  MEDICINE,  318:1368,  May 
26,  1988 

Abuse  and  Neglect  in  Residential  Facilities,  MISSING /ABUSED,  Vol. 
4,  No.  4,  Winter  1988. 

Patient  Idleness   in  Public  Mental   Hospitals,    PSYCHIATRIC 
QUARTERLY,  58(4)  Winter  1987 

Letter  to  the  Editor,  HOSPITAL  &  COMMUNITY  PSYCHIATRY,  Vol.  38, 
No.  1,  January  1987,  in  response  to  Treating  Substance 
Abusers:      Why  Therapists  Fail    (Aug.  1986) 

Abuse  and  Neglect,    PROTECTION  &  ADVOCACY  FOR  PEOPLE  WHO  ARE 

LABELED  MENTALLY  ILL,  Mental  Health  Law  Project  Coursebook, 
January  1987 

Strategies    to  Prevent  Patient  Abuse  in  Public  Institutions,    NEW 
ENGLAND  JOURNAL  OF  HUMAN  SERVICES,  Vol.  VI,  Issue  2,  1986 

Mental    Illness  and  Health   Care  Policy,    JOURNAL  OF  PUBLIC  HEALTH 
POLICY,  Vol.  7,  Number  2,  Summer  1986 

The  Mentally  Retarded  and   the  Mentally  111,    NEW  ENGLAND  JOURNAL 
OF  HUMAN  SERVICES,  Vol.  V,  Issue  2,  Spring  1985 

Obstacles    to  Reducing  Patient  Abuse   in   Public  Institutions, 

HOSPITAL  &  COMMUNITY  PSYCHIATRY,  Vol.  35,  No.  3,  pp.  238-243 
(March  1984) 

The  Mentally  Retarded  and  the  Mentally  111:  Different  Challenges 
for  Community  Care,    CITY  ALMANAC,  February  1984 

Sudden  Deaths  After  Haloperidol,    JOURNAL  OF  THE  CANADIAN  SOCIETY 
OF  FORENSIC  SCIENCE,  Vol.  14,  pp.  70-73  (June  1981) 
(co-author  with  Sheldon  C.  Sommers,  M.D.) 

Independent  Oversight  of  Mental  Hygiene  Facilities:  The  New  York 
Experience,  JOURNAL  OF  PSYCHIATRIC  TREATMENT  AND  EVALUATION, 
Vol.  2,  pp.  45-48  (1980) 

Introduction,  Due  Process  and  Appellate  Review  of  Sentencing,    40 
BROOKLYN  LAW  REVIEW  1143  (1974)  (assisted  Judge  Cooke) 

Note,  Criminal   Procedure   --   Constitutional  Right   to  Counsel   in 

Parole  Revocation  Hearings,    20  BUFFALO  LAW  REVIEW  713  (1971) 

Comment,  Increasing  Minority  Admissions  in  Law  Schools  --  Reverse 
Discrimination?     20  BUFFALO  LAW  REVIEW  473  (1971) 
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Speeches 

Managing  Risks   in   Community  Services,    Association  of  Court 

Monitors  and  Special  Masters,  Atlanta,  GA.  December  10,  1994 

"A  Framework  for  Thinking  About  Choice  cLnd  Responsibility,  " 

Symposium  on  Choice  and  Responsibility:  Legal  and  Ethical 
Dilemmas  in  Services  for  Persons  with  Mental  Disabilities, 
Albany,  NY.  June  21,  1994 

"The  Homeless  Mentally  111, "   Panel  Discussion,  Federal  Bar 
Council,  Fordham  Law  School,  January  27,  1994 

"Keeping  Health  and  Human  Services  Clients  Safe, "   Massachusetts 

Attorney  General's  Conference  on  Abuse  and  Neglect.  December 
16,  1993 

"Litigation  as  a   Catalyst  for  Mental   Health  Reform,    The  Case  of 
t^vatt  V.  Sticknev.    Alabama,  "  American  Psychiatric 
Association  Conference,  San  Francisco,  CA,  May  23,  1993 

Conference  on  the  Court -Related  Needs  of  the  Elderly  and 

Disabled,  National  Judicial  College,  Reno,  NV,  February  22, 
1991 

Legal  Aspects  of  Narcolepsy.      National  Symposium  on  Narcolepsy 
and  Other  Disorders  of  Excessive  Sleepiness,  New  York,  New 
York.  December  1989 

The  Paradox  of  Regulatory  Reform.  Maryland  Developmental 
Disabilities  Council  Conference  on  "Thinking  Rights: 
Quality  Through  the  Lens  of  Legal  Rights,"  Baltimore, 

Maryland.  April  28,  1989 

Regulatory  Compliance  and  Quality:    Synonyms  or  Antonyms.      Young 
Adult  Institute  International  Conference  on  Employment, 
Integration  and  Community  Competence:   The  Keys  to  Quality 
of  Life  and  Community  Coalescence,  New  York  City.  April  28, 
1988 

"The  Right  to  Refuse  Psychotropic  Medications:  New  York's 
Experience, "   Lansing,  MI,  July  16,  1987 

"Regulation    -   Have   We  All   Gone  Mad?"   Commission  on  Quality  of 
Care  Annual  Conference,  Albany,  NY.  May  7,  1987 

Surrogate  Decision-Making  for  Mentally  Disabled  Persons.      NYS  Bar 
Association,  New  York  City.  January  28,  1987 

"The  Role  of   the  Judiciary  in  Supervising  Institutional   Reform 
Litigation, "   John  F.  Kennedy  School  of  Government,  Program 
for  State/Local  Executives,  Harvard  University,  August  8, 
1980 
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Teetlmonv 

March  10,  1995  -  NYS  Assembly  Committees  on  Mental  Health,  and 
Codes.  "Security  Issues  at  New  York  State  Psychiatric  Centers." 
New  York  City. 

March  18,  1993   -  Massachusetts  Joint  Legislative  Committee  on 
Human  Services  and  Elder  Affairs,  in  support  of  legislation 
banning  aversive  therapy.   Boston,  MA. 

March  9,  1992   -   Legislative  Hearing  (with  NYS  Permanent 
Judicial  Commission  on  Justice  for  Children)  on  the  Governor's 
Program  Bill  on  Early  Care  Services.  Albany,  NY. 

February  26,  1992  -  NYS  Senate  Committee  on  Mental  Hygiene, 
Public  Hearing  on  Regulation  of  Transportation  Services  for  the 
Disabled  in  New  York  State.  Albany,  NY. 

February  12,  1992  -  NYS  Assembly  Standing  Committee  on  Education, 
testimony  on  special  education  services.  Albany,  NY. 

February  26,  1991  -  NYS  Legislative  Committees  on  Mental  Hygiene, 
Child  Care,  Children  &  Families,  and  Child  Abuse,  Public  Hearing 
on  Institutional  Child  Abuse.  Albany,  NY. 

March  7,  1991  -  NYS  Legislative  Committees  on  Aging,  Mental 
Health,  and  Social  Services,  Public  hearing  on  adult  homes 
serving  the  mentally  ill.  New  York  City. 

September  13,  1990  -  NYS  Senate  Committee  on  Mental  Hygiene, 
testimony  on  Residential  Treatment  Facilities  in  the  mental 
health  system.  White  Plains,  NY. 

October  31,  1989  -  NYS  Assembly  Committee  on  Mental  Health, 
Public  Hearing  on  Advocacy  Services.   Albany,  NY. 

March  10,  1988  -  NYS  Assembly  Committees  on  Mental  Health  and 
Child  Abuse,  testimony  on  Child  Abuse  Prevention  Act  and  CQC's 
investigation  into  child  abuse  allegations  at  Western  New  York 
Children's  Psychiatric  Center.   Buffalo,  NY. 

December  7,  1988  -  NYS  Assembly  Committees  on  Aging,  Mental 
Health,  Mental   Retardation  and  Developmental  Disabilities,  and 
Social  Services,  testimony  on  adult  care  homes.  Albany,  NY. 

June  5,  1987  -  NYS  Senate  Committee  on  Mental  Hygiene,  Assembly 
Committee  oh  Mental  Health,  testimony  on  patient  idleness  in 
psychiatric  centers.  New  York  City. 

September  26,  1986  -  NYS  Senate  Committee  on  Mental  Hygiene  and 
Addiction  Control,  testimony  on  mentally  ill  chemical  abusers. 
Albany,  NY. 
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September  4,  1986  -  NYS  Assembly  Committee  on  Mental  Health, 
testimony  on  overcrowding  in  psychiatric  centers.  New  York  City. 

May  29,  1986  -  NYS  Assembly  Committee  on  Mental  Health,  Mental 
Retardation,  testimony  on  regulation  in  the  mental  hygiene 
system.  Albany,  NY. 

August  2,  1985  -  U.S.  House  Subcommittee  on  Health  and  the 
Environment,  testimony  in  support  of  legislation  to  create 
Protection  and  Advocacy  System  for  the  Mentally  111.  Washington, 
D.C. 

June  7,  1985  -  NYS  Committee  on  Mental  Hygiene  and  Addiction 
Control,  testimony  in  quality  of  life  in  state  psychiatric 
facilities.  Bronx,  NY. 

April  1,  1985  -  U.S.  Senate  Subcommittee  on  the  Handicapped  and 
Appropriations  Subcommittee  on  Labor,  Health  and  Human  Services, 
Education  and  Related  Agencies,  testimony  on  patient  abuse  in 
public  institutions.  Washington,  D.C. 

March  6,  1985  -  NYS  Senate  Committee  on  Child  Care,  testimony  on 
protection  of  children  in  out-of-home  care  of  abuse  and 
maltreatment.  Albany,  NY. 

February  27,  1985  -  NYS  Assembly  Committee  on  Health,  testimony 
on  Assembly  Bill  creating  a  Division  for  Forensic  Pathology, 
Albany,  NY. 

January  31,  1985  -  NYS  Senate  Committee  on  Mental  Hygiene  and 
Addiction  Control,  testimony  on  the  quality  of  care  provided  in 
state  psychiatric  centers.  Albany,  NY. 

September  19,  1984  -  NYS  Governor's  Select  Commission  on  the 
Future  of  the  State-Local  Mental  Health  System,  testimony  on 
implementation  of  Select  Commission  recommendations.  Albany,  NY. 

May  31,  1984  -  NYS  Senate  Committees  on  Mental  Hygiene  and 
Addiction  Control,  Education,  and  Select  Committee  on  the 
Disabled,  testimony  on  Vocational  Rehabilitation  Services. 
Albany,  NY. 

March  16,  1984  -  NYS  Assembly  Committee  on  Commerce,  Subcommittee 
on  Affirmative  Action,  testimony  on  effectiveness  of  Executive 
Order  No.  6  concerning  affirmative  action.  Albany,  NY. 

December  13,  1983  -  NYS  Assembly  Committee  on  Mental  Health, 
Mental  Retardation,  testimony  on  staffing  at  state  psychiatric 
and  developmental  centers.  Buffalo,  NY. 

September  16,  1982  -  U.S.  Department  of  Education,  testimony 
concerning  proposed  regulations  for  implementing  Pviblic  Law  94- 
142.   New  York  City. 
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January  21,  1982  -  NYS  Senate  Committee  on  Mental  Hygiene  and 
Addiction  Control,  testimony  on  the  continuum  of  care  for  the 
mentally  retarded  and  developmentally  disabled  in  New  York  State. 

March  18,  1981  -  NYS  Committee  on  Social  Services,  testimony  on 
Governor's  proposed  state  takeover  of  the  local  share  of  Medicaid 
costs  for  services  to  the  mentally  disabled.  •  Albany,  NY. 

January  12,  1982  -  NYS  Committee  on  Mental  Hygiene  and  Addiction 
Control,  testimony  on  quality  of  performance  of  Mental  Health 
Information  Service.  Albany,  NY. 

13.  Health;  Vftxat  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent.  Last  physical  October  21,  1994  &  August  12, 
1991. 

14.  Judicial  Office;   State  (chronologically) (  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

None. 

15.  Citations;   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significeuit  opinions  yo  have 
written;  (2)  a  short  siimmary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  siibstantive  or  procedural  rulings;  euid  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
Issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

N/A 

16.  Public  Office;  State  (chronologically)  any   public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and   whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  successful 
ceuididacies  for  elective  pxibllc  office. 

1975-78.  Appointed  as  Assistant  Counsel  to  the  Governor  of 
New  York . 

1978-Present .  Appointed  by  Governor  Carey,  and  re-appointed 
by  Governor  Cuomo  and  confirmed  by  the  Senate  as  Chairman, 
New  York  State  Commission  on  Quality  of  Care  for  the 
Mentally  Disabled.  Currently  serving  my  fourth  five  year 
term  which  expires  on  12/31/96. 
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1978-82.  Appointed  by  Governor  Carey  as  Member,  State  Health 
Planning  Commission.  The  HPC  was  responsible  for  developing 
a  comprehensive  state  health  plan  under  federal  law  and 
ensuring  that  the  needs  of  unserved  and  underserved  groups 
were  addressed. 

1982-Present .  Appointed  by  Governor  Cuomo  as  a  member  of  the 
New  York  State  Developmental  Disabilities  Planning  Council. 
The  DDPC  is  responsible  under  federal  law  for  the 
development  of  a  comprehensive  plan  of  services  for  persons 
with  developmental  disabilities  and  their  families.  The  DDPC 
receives  federal  formula  grants  and  funds  programs  to 
address  unmet  needs. 


17.   Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  If  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

9/11-6/12 .      Student  Law  Clerk  to  Hon.  Joseph  S. 
Mattina,  Erie  County  Court. 

Hon.  Joseph  S.  Mattina 
Surrogate  Court  Judge 
25  Delaware  Avenue 
Buffalo,  New  York  14202 

8/72-8/73.   Law  Research  Assistant  to  the  Justices  of 
the  Supreme  Court  Appellate  Division  Third  Department. 

Empire  State  Plaza 
Justice  Building 
Albany,  New  York  12203 
(Court  Clerk,  John  O'Brien,  retired) 

8/73-2/75.   Law  Secretary  and  Law  Clerk  to  the 
Hon.  Lawrence  H.  Cooke  at  the  Supreme  Court 
Appellate  Division  and  the  New  York  State  Court  of 
Appeals . 

415  Broadway 

Monticello,  New  York  14701 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

1985-Present .  With  the  approval  of  the  State  Ethics 
Commission,  I  have  periodically  engaged  in  a  part-time 
practice  in  consulting  with  parties  involved  in  class 
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action  litigation  affecting  the  constitutional  rights 
of  residents  of  institutions  for  the  mentally  ill  and 
mentally  retarded  in  several  states. 

3.    the  dates,  names  and  addresses  of  law  firms  or 

offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

2/75-6/78.   Assistant  Counsel  to  the  Governor  of 
the  State  of  New  York.  Executive  Chamber,  The 
Capitol,  Albany,  New  York  12224. 

Judah  Gribetz  (Counsel  to  the  Governor) 
Mudge,  Rose,  Gutherie,  Alexander  &  Ferdon 
180  Maiden  Lane 
New  York,  New  York  10003 

6/78-Present .  Chairman,  New  York  State  Commission  on 
Qiaality  of  Care  for  the  Mentally  Disabled. 

99  Washington  Avenue,  Suite  1002 
Albany,  New  York  12210 

Supervisor  9/78-12/82 

Hon.  Hugh  L.  Carey,  (Governor) 

c/o  W.R.  Grace  &  Co. 

1141  Sixth  Avenue, 

New  York,  New  York.  10036 

Supervisor  1/83-12/94 

Mario  M.  Cuomo  (Governor) 
c/o  Willkie,  Farr  &  Gallagher 
153  E.  53rd  Street 
New  York,  NY  10022 

Supervisor  1/95  -  Present 

George  E.  Pataki  (Governor) 

Executive  Chamber 

The  Capitol 

Albany,  New  York  12224 

b.    1.    vniat  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  chainged  over  the  years? 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas.  If  any,  in  which  you  have  specialized. 

9/71-6/72.   Student  Law  Clerk  to  Hon.  Joseph  S.  Mattina, 
Erie  County  Court.  In  my  capacity  as  law  clerk,  I  performed 
research  and  drafted  memoranda  for  the  judge  on  pre-trial 
motions  in  civil  and  criminal  cases  being  tried  before  the 
County  Court,  assisted  the  judge  with  rulings  on  evidentiary 
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questions  which  arose  in  the  course  of  trials,  and  proposed 
opinions  for  approval  by  the  judge. 

(b)  8/72-8/73.  During  my  service  as  a  Law  Research  Assistant  at 
the  Appellate  Division  Third  Department,  I  reviewed  the 
trial  transcripts  of  civil  and  criminal  cases  on  appeal  to 
the  Court,  researched  the  legal  issues  raised  by  the  parties 
and  drafted  memoranda  to  the  Court  summarizing  the  facts  and 
the  law  and  suggesting  a  disposition  of  the  appeal.  (The 
Appellate  Division  of  the  Supreme  Court  has  jurisdiction  to 
review  both  the  facts  and  the  law.) 

(c)  8/73-2/75.   As  law  clerk  to  Judge  Lawrence  H.  Cooke  at  the 
Appellate  Division  and  later  at  the  New  York  State  Court  of 
Appeals,  under  the  supervision  of  my  employer,  I  drafted 
memoranda  and  proposed  opinions  in  several  hundred  cases 
presenting  a  wide  variety  of  issues  and  subject  matter,  with 
a  particularly  heavy  concentration  in  constitutional  law, 
criminal  law  and  criminal  procedure,  administrative  law, 
eminent  domain,  civil  procedure  and  Article  78  proceedings 
to  review  the  actions  of  state  officers. 

(d)  2/75-6/78.  As  Assistant  Counsel  to  the  Governor  during  this 
period,  under  the  supervision  of  the  Counsel  to  the 
Governor,  I  was  responsible  for: 

1.    reviewing  the  complaints  and  other  legal  papers  filed 
in  lawsuits  in  federal  and  state  courts  against  the 
Governor  or  any  of  the  15  Executive  agencies  for  which 
I  was  responsible.  While,  by  law,  the  state  Attorney 
General  represents  the  Governor  in  court ,  it  was  my 
responsibility  to  ensure  that  the  Governor's  legal 
interests  and  policy  positions  were  adequately 
represented.  I  worked  with  the  staff  of  the  Attorney 
General  and  the  Counsel  to  state  agencies  named  as 
parties  to  ensure  that  the  positions  taken  and  legal 
papers  filed  were  consistent  with  the  interests  of  the 
Governor.  During  this  period,  about  30%  of  my  time  was 
occupied  with  the  defense  of  class  action  lawsuits 
challenging  conditions  in  state  prisons  and  mental 
institutions.  In  the  landmark  Willowbrook  case  (NYSARC 
V.  Carey.  393  F.  Supp.  715  [E.D.N.Y.  1975]),  I 
represented  the  Governor  at  hearings  and  status 
conferences  with  the  United  States  District  Judge 
regarding  the  implementation  of  the  Consent  Judgment  in 
this  case.  On  behalf  of  the  Governor,  I  established  the 
policies  and  strategies  for  this  litigation  with  the 
Counsel  to  the  Department  of  Mental  Hygiene,  a  named 
party  to  this  litigation,  in  defending  the  state  in 
periodic  litigation  over  compliance  with  the  Consent 
Judgment.  I  was  particularly  actively  involved  in  the 
day  to  day  litigation  management  when  the  Governor  and 
the  Commissioner  were  facing  motions  for  contempt  of 
court.  This  included  reviewing  or  drafting  motion 
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papers  and  briefs,  including  a  brief  on  an  appeal  to 
the  Second  Circuit  Court  of  Appeals. 

2.  drafting  the  Governor's  messages  to  the  legislature  and 
legislation  to  implement  his  program  goals,  and 
negotiating  the  passage  of  legislation  with  relevant 
committees  of  the  New  York  State  Assembly  and  Senate . 
This  legislation  covered  several  areas  including  civil 
rights,  civil  and  criminal  procedure,  corrections, 
probation  and  parole,  judiciary  acts,  juvenile  justice, 
consumer  protection,  mental  disability,  social 
services,  agriculture,  local  government,  and  energy. 

3.  reviewing  the  constitutionality  and  analyzing  the  legal 
sufficiency  of  over  a  hundred  bills  each  year  and 
advising  the  Governor  whether  to  support  or  oppose 
them,  whether  to  sign  or  veto  bills  that  passed  both 
houses  of  the  legislature,  and  drafting  the  Governor's 
approval  and  veto  memoranda. 

4 .  reviewing  contracts  entered  into  by  Public  Authorities 
and  advising  the  Governor  whether  to  approve  or 
disapprove  them. 

5.  reviewing  applications  from  local  district  attorneys 
and  from  Governors  of  sister  states  for  the  extradition 
of  individuals  charged  with  or  convicted  of  crimes. 

6.  managing  the  Executive  Clemency  review  process.  During 
this  period,  I  drafted  extensive  revisions  to  the 
procedures  for  handling  applications  for  Executive 
Clemency  which  were  approved  by  the  Governor. 

(e)   1978-Present .  The  Commission  on  Quality  of  Care  for  the 

Mentally  Disabled  is  an  independent  investigative  and  fact- 
finding agency  created  by  the  New  York  State  legislature. 
The  agency  has  an  annual  budget  of  approximately  $8  million 
and  is  responsible  for  overseeing  the  mental  hygiene  system 
that  spends  approximately  five  billion  dollars  annually.  As 
the  Founding  Chairman  and  Chief  Executive  Officer,  I 
developed  the  policies  that  have  guided  the  operations  of 
the  Commission  since  its  inception. 

1.    I  directly  supervise  a  staff  of  four  attorneys  and  all 
litigation  brought  by  or  against  the  Commission.   My 
day  to  day  work  at  the  Commission  involves  case 
management  and  supervision  of  dozens  of  active 
investigations  in  which  arise  issues  of  the 
Commission's  jurisdiction  under  law;  the  right  of 
access  to  information,  books  and  records;  clinical  and 
other  privileges  of  witnesses  and  targets; 
constitutional  due  process  rights  of  employees  and 
providers;  and  rights  conferred  by  statute  and 
collective  bargaining  agreements.  The  Commission  is. 
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authorized  to  issue  and  enforce  subpoenas,  conduct 
hearings  and  take  testimony  under  oath.  As  Chairman,  I 
preside  over  the  meetings  and  hearings  conducted  by  the 
Commission. 

2.  Pursuant  to  the  Child  Abuse  Prevention  Act  of  1985,  I 
have  reviewed  150-300  investigations  each  year, 
assessing  the  sufficiency  of  evidence  to  support  a 
determination  of  child  abuse  or  maltreatment  under 
state  law,  and  making  a  recommendation  in  each  case  to 
the  Department  of  Social  Services  to  "indicate"  or 
"unfound"  the  case.  During  this  period,  the 
Commission's  recommendations  have  been  sustained  upon 
review  in  over  99%  of  the  cases. 

3.  The  Commission  conducts  complex  investigations  into 
fiscal  fraud  and  abuse  involving  millions  of  dollars  in 
public  funds  under  the  federal  medicaid  and 
Supplemental  Security  Income  programs.  I  supervise  a 
staff  of  attorneys  and  fiscal  analysts  who  conduct 
these  investigations  to  ensure  that  proper  procedures 
are  followed  in  gathering  and  preserving  evidence. 
Together  with  the  two  other  members  of  the  Commission, 

I  review  each  investigation  to  determine  whether  the 
findings  of  fact  are  supported  by  adequate  evidence. 
These  investigations  have  been  relied  upon  by  state  and 
federal  law  enforcement  agencies  in  commencing 
successful  civil,  criminal  and  professional 
disciplinary  actions  based  upon  Commission  findings  and 
referrals,  including  license  revocations, 
receiverships,  financial  recoupment  and  criminal 
prosecution.  Under  my  supervision,  the  Commission 
provides  litigation  support  to  other  agencies  involved 
in  these  proceedings  These  investigations  have  been 
cited  as  a  national  model  by  Public  Citizen  Health 
Research  Group  (The  Care  of  the  Seriously  Mentally  111: 
A  Rating  of  State  Programs.  [Third  Edition: 1990]  p. 
21)  . 

4.  I  have  testified  on  numerous  occasions  before 
committees  of  the  New  York  State  Legislature  to  propose 
the  enactment  of  new  laws  or  the  revision  of  existing 
statutes. 

I  testified  before  committees  of  the  United  States 
Senate  and  House  of  Representatives  at  hearings  leading 
to  the  enactment  of  the  Protection  and  Advocacy  for 
Mentally  111  Persons  Act  of  1986.  This  law  provides 
federal  funds  to  the  states  to  provide  legal  and 
nonlegal  advocacy  services  to  people  with  disabilities. 
Governor  Cuomo  designated  my  agency  to  administer  this 
program.  I  developed  a  competitive  regional  grant 
program  through  which  27  contracts  were  awarded 
throughout  the  state  to  legal  services  agencies,  public 
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interest  law  firms,  and  clinical  programs  at  law 
schools  and  other  agencies.  In  the  process,  a  public 
interest  law  firm,  Disability  Advocates,  was  created  to 
represent  individuals  with  mental  disabilities  whose 
rights  have  been  violated,  and  programs  in  clinical 
legal  studies  in  disability-related  law  were 
established  at  the  Albany  Law  School  and  Touro  Law 
School . 

Through  this  network  of  legal  services,  thousands  of 
New  Yorkers  with  disabilities  receive  free  legal 
representation  annually  in  resolving  problems  related 
to  special  education,  financial  entitlements  and 
protection  from  discrimination  in  housing,  employment 
and  access  to  services.  Their  interests  have  been 
represented  in  administrative  proceedings,  and  state 
and  federal  courts,  including  the  New  York  Court  of 
Appeals  and  the  United  States  Supreme  Court. 

In  supervising  these  programs,  I  regularly  deal  with 
issues  in  constitutional  law,  civil  rights 
(discrimination  in  housing,  employment,  and  other 
services) ,  financial  entitlements  (medicaid,  social 
security  disability  insurance,  special  education, 
vocational  rehabilitation  services,  etc.),  contracts, 
torts  and  administrative  procedure. 

1985  -  Present .  I  conceptualized  and  wrote  proposed 
legislation,  negotiated  its  passage  with  the  State 
Legislature,  and  developed  and  implemented  a  program 
creating  a  nationally  unique  method  of  alternative 
dispute  resolution  called  the  Surrogate  Decision-Making 
Program  (Article  80  of  the  Mental  Hygiene  Law) .  This 
quasi- judicial  program  provides  an  alternative  to 
seeking  a  court  order  to  provide  informed  consent  for 
non-emergency  major  medical  treatment  on  behalf  of 
incompetent  and  mentally  disabled  persons  in 
residential  facilities,  who  have  no  family,  committee 
or  guardian  available  and  willing  to  make  such 
decisions  for  them. 

Under  this  program,  volunteer  panels  of  medical 
and  legal  professionals,  family  members,  and 
advocates  have  been  recruited  and  trained  to  make 
these  decisions  on  behalf  of  such  mentally 
disabled  individuals.  While  the  hearings  are 
informal  and  often  take  place  at  the  residential 
facility,  the  program  meets  all  the  constitutional 
due  process  requirements  by  providing  for  notice, 
legal  representation,  and  a  record.  Over  3,500 
cases  have  been  handled  to  date,  avoiding  the 
necessity  of  judicial  proceedings  in  these  cases.  . 
Through  effective  case  management  practices,  the 
average  time  from  application  to  a  hearing  is  18 
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days,  including  the  statutory  five  day  waiting 
period. 

An  independent  evaluation  verified  that  this 
program  provided  quicker,  less  expensive,  more 
accessible  and  personalized  decision-making  than 
the  judicial  process. 

This  program  won  an  award  for  Innovations  from  the 
National  Council  of  State  Governments  in  1990,  and 
requests  for  information  on  replication  of  this 
program  have  been  received  from  several  other 
states  and  countries. 

c.    1.    Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
varieuice,  giving  dates. 

Occasionally. 

2.  What  percentage  of  these  appearsuices  was  in: 

(a)  federal  courts;  80% 

(b)  state  courts  of  record;  20% 

(c)  other  courts. 

3 .  What  percentage  of  your  litigation  was : 

(a)  civil;  100% 

(b)  criminal . 

4 .  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  coiinsel,  or  associate  counsel. 

I  have  not  tried  cases  as  a  litigator  representing 
parties  in  trials.  My  participation  in  litigation  is 
described  in  response  to  Question  18  below. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury.  100% 

18.   Litigation:   Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  svimmary  of  the  substance  of 
each  case.   Identify  the  part  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
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participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case; 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  aind 

(c)  the  individual  name,  addresses,  and  telephone  numbers 
of  co-co\insel  and  of  principal  counsel  for  each  of  the 
other  parties. 

I  have  not  personally  represented  a  party  in  the  course 
of  litigation.  My  involvement  with  litigated  matters  is 
explained  below. 

Serving  as  a  member  of  a  monitoring  body  in  federal  class 
action  litigation. 

A.    1978-82.  NYSARC  v.  Carey  (393  F.  Supp.  715 

[E.D.N.Y. ,  1975] ) .   • 

This  long-standing  class  action  lawsuit  over 
conditions  in  the  Willowbrook  State  School  for  the 
mentally  retarded  was  settled  by  a  Consent 
Judgment.  After  representing  Governor  Carey  from 
1975-78  (as  described  above  in  response  to  Q.  17 

(b)  on  p.  13) ,  I  was  appointed  by  the  Court  as  one 
of  seven  members  of  the  Willowbrook  Review  Panel 
which  was  assigned  the  task  of  assisting  the  court 
in  its  supervision  of  the  implementation  of  the 
Consent  Judgment.  The  Panel's  responsibilities 
included  interpreting  the  provisions  of  the 
Judgment  and  their  application  to  unforeseen 
conditions;  mediating  disagreements  between  the 
plaintiffs  and  defendants;  and  monitoring 
compliance  with  the  terms  of  the  Consent  Judgment. 
The  Panel's  operations  ceased  when  the  legislature 
terminated  funding  in  1982. 

The  Willowbrook  case  was  a  landmark  that  affected 
the  constitutional  right  to  be  protected  from  harm 
for  a  class  of  5,000  residents  of  that  facility. 
Moreover,  this  lawsuit  reshaped  the  entire  state 
service  system  for  people  with  mental  retardation. 
As  a  result  of  Governor  Carey's  decision  to  settle 
the  lawsuit,  and  his  later  policy  decision  to 
extend  its  benefits  throughout  the  state.  New  York 
state  developed  a  strong  network  of  community 
based  services  which  permitted  it  to  close 
Willowbrook  and  seven  other  institutions,  and 
reduce  the  census  of  its  institutions  for  the 
mentally  retarded  from  25,000  to  approximately 
3,000  today. 


Counsel  for  the  Plaintiffs 
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Hon .  Robert  Levy 
current  address : 
U.S.  Magistrate  Judge 
Eastern  District  of  New  York 
U.S.  Magistrate  Judge 
U.S.  District  Court 
225  Cadman  Plaza,  East 
Brooklyn,  NY  11201 
718-330-1784 

Christopher  A.  Hansen 
Children's  Rights  Project 
American  Civil  Liberties  Union 
132  West  43d  Street 
New  York,  NY  10036 
212-944-9800 

Counsel  for  Defendants 

William  A.  Carnahan 

Current  address : 

2158  Florida  Avenue,  N.W. 

Washington,  D.C.  20008 

202-745-7480 

Paul  F.  Stavis 
Current  address : 
Counsel ,  NYS  Commission 

on  Quality  of  Care 
99  Washington  Ave.,  Suite  1002 
Albany,  NY   12210 
518-473-4063 

Robert  S.  Hammer 

Assistant  Attorney  General 

Department  of  Law 

120  Broadway 

New  York,  NY  10271 

212-416-8000 

Judge 

Hon.  John  R.  Bartels 
U.S.  District  Court 
Eastern  District  of  New  York 
225  Cadman  Plaza  East 
Brooklyn,  New  York  11201 

1987-90.  Wyatt  v.  Sticknev  (344  F.  Supp.  373,  and 
344  F.  Supp.  387  [U.S. D.C,  M.D.  Ala.  1972]). 
This  landmark  lawsuit  established  the 
constitutional  right  to  treatment  of  a  class  of 
mentally  ill  and  mentally  retarded  residents  of 
state  institutions  in  1972.  The  Court's  ruling  has 
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had  a  profound  influence  upon  the  development  of 
federal  standards  of  care  as  well  as  state 
statutory  rights  for  the  mentally  disabled. 

However,  there  have  been  repeated  rounds  of 
litigation  alleging  the  state's  lack  of  compliance 
with  the  terms  of  the  court's  orders  .  A  new 
settlement  between  the  parties  was  reached  in  1986 
and  incorporated  into  a  Consent  Judgment .  The 
significance  of  this  Consent  Judgment  was  twofold. 
First,  it  reaffirmed  the  validity  of  the  1972 
standards  which  had  proclaimed  a  right  to 
treatment  in  the  least  restrictive  alternative, 
notwithstanding  the  subsequent  rulings  of  the 
United  States  Supreme  Court  which  had  cast 
substantial  doubt  upon  the  existence  of  such  a 
constitutional  right.  Second,  it  extended  the 
defendant's  obligations  from  improving  conditions 
in  institutions  to  developing  community  services 
for  class  members. 

I  was  appointed  to  serve  as  a  member  of  the  Wyatt 
Consultant  Committee  pursuant  to  the  Consent 
Decree.  The  Committee's  role  was  to  assist  in  the 
implementation  of  the  provisions  of  the  decree 
intended  to  secure  the  constitutional  rights  of 
the  plaintiff  class,  to  mediate  disagreements 
between  the  plaintiffs  and  defendants,  and  to 
advise  the  court  and  the  parties  regarding  the 
status  of  compliance.  The  Committee  was  terminated 
in  1990. 

Counsel  for  the  Plaintiffs 

Ira  Burnim 

Bazelon  Center  for  Mental  Health  Law 

1101  Fifteenth  Street  NW,  Suite  1212 

Washington,  DC  20005-5002 

202-467-5730 

Counsel  for  Defendants 

G.R.  "Rick"  Trawick,  Counsel 
Dept.  of  Mental  Health  & 

Mental  Retardation 
200  Interstate  Park  Dr.  PO  Box  3710 
Montgomery,  AL  36193-5001 
205-271-9218 

Joel  I .  Klein 

Current  address : 

U.S.  Department  of  Justice 

Antitrust  Division 

Room  3208 
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Tenth  St.    &  Constitution  Ave.    NW 
Washington,    DC   20530 
202-514-2410 

Counsel    for   the    Plaintiff s-Intp-rvpnoi-a 

David  Ferleger  (for  Plaintif f-intervenors) 

Foundation  for  Dignity 

37  S.  20th  Street,  Suite  601 

Philadelphia,  PA  19103 

215-567-2828 

Drew  P.  Baker 

Alabama  Disability  Advocacy  Program 

University  Of  Alabama  School  of  Law 

P.O.  Box  870395 

Tuscaloosa,  AL  35487-0395 

205-348-4928 

Amicus 

Judith  Preston,  Tawana  Davis 

Department  of  Justice,  Civil  Rights  Division 

Special  Litigation  Section 

Room  1738 

Tenth  St.  &  Constitution  Ave.  NW 

Washington,  DC  20530 

202-514-6255 


Hon.  Myron  Thompson 

U.S.  District  Judge 

Middle  District  of  Alabama 

P.O.  Box  235 

Montgomery,  Alabama  36101 

C.    1/95  to  Present.  Dunn  v.  Voinovich  (Civ.  1-93-0166, 
U.S.D.C,  S.D.  Ohio,  Western  Division). 

This  class  action  lawsuit  involves  the  rights  of 
the  inmates  in  the  Ohio  prison  system  to 
constitutionally  adequate  mental  health  care.  A 
Consent  Decree  has  been  negotiated  between  the 
parties  defining  the  obligations  of  the  state  in 
delivering  mental  health  services  to  the  prison 
inmates.  I  have  been  asked  to  serve  as  a  member  of 
the  team  of  monitors,  and  to  assist  in  developing 
a  method  for  assessing  compliance  with  the 
provisions  of  the  consent  decree. 

Court  Monitor 
Fred  Cohen.  LLB 
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R.D.  1,  Box  310-X 

Altamont,  NY  1200  9 

518-861-6327 

or 

9771  East  Vista  Montanas 

Tucson,  AZ  8574  9 

520-760-1143 

Conducting  independent  fact  finding  in  complex  class 
action  litigation  in  federal  courts. 

A.    1990-Present.  Wyatt  v.  King  (Civ.  Act.  No.  3195-N, 
U.S.D.C,  M.D.  Ala. )  . 

The  defendants  moved  to  terminate  this  long- 
standing litigation  (originally  filed  as  Wyatt  v. 
Sticknev.  described  above) ,  declaring  themselves 
in  compliance  with  the  outstanding  court  orders. 
By  joint  agreement  of  the  parties  and  the  approval. 
of  the  court,  I  was  asked  to  conduct  a  fact- 
finding investigation  into  the  defendant's 
compliance  with  the  extensive  court  orders  entered 
into  during  the  20  year  history  of  this 
litigation. 

In  conducting  this  investigation,  I  developed 
interpretive  criteria  by  which  to  evaluate 
compliance  with  two  extensive  sets  of 
constitutional  standards  established  by  the  court 
for  mental  health  (344  F.  Supp.  373,  379)  and 
mental  retardation  facilities  (344  F.  Supp.  387, 
395) .  I  negotiated  an  agreement  between  the 
plaintiffs  and  defendants  regarding  these  criteria 
and  a  method  for  conducting  the  investigation,  and 
secured  the  approval  of  the  District  Court  Judge. 

Reports  of  the  fact-finding  investigation  at  two 
state  institutions  have  been  completed  and 
submitted  to  the  parties  and  the  court .  These 
reports  were  later  relied  upon  by  the  Court  in 
denying  defendants'  motion  for  summary  judgment  in 
Wyatt  V.  Hannan.  Civ.  No.  3195-N,  slip  opinion 
filed  March  3,  1995. 

As  the  case  proceeded. to  trial,  I  was  deposed 
during  the  discovery  phase  of  the  litigation,  and 
appeared  as  a  witness  at  the  trial  before  the 
United  States  District  Judge.  The  case  is  pending. 

Counsel  for  the  Plaintiffs 

Ira  Bumim,  Claudia  Schlossberg 
Ellen  Harris,  Mary  Giliberti 
Bazelon  Center  for  Mental  Health  Law 
1101  Fifteenth  Street  NW,  Suite  1212 
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Washington,  DC  20005-5002 
202-467-5730 

Counsel  for  Defendants 

G.R.  "Rick"  Trawick,  Counsel 
Dept.  of  Mental  Health  & 

Mental  Retardation 
200  Interstate  Park  Dr.  PO  Box  3710 
Montgomery,  AL  36193-5001 
205-271-9218 

Greg  Crosslin,  Christopher  Slaten 

Sasser  &  Littleton 

P.O.  Box  388 

1  Commerce  Street 

Montgomery,  AL  36101 

205-834-7800 

Joel  I .  Klein 

Current  address : 

U.S.  Department  of  Justice 

Antitrust  Division 

Room  3208 

Tenth  St.  &  Constitution  Ave.  NW 

Washington,  DC  20530 

202-514-2410 

Counsel  for  the  Plaintiff s- Interveners 

David  Ferleger  (for  Plaintiff -Intervenors) 

Foundation  for  Dignity 

37  S.  20th  Street,  Suite  601 

Philadelphia,  PA  19103 

215-567-2828 

Drew  P.  Baker 

Alabama  Disability  Advocacy  Program 

University  Of  Alabama  School  of  Law 

P.O.  Box  870395 

Tuscaloosa,  AL  35487-0395 

205-348-4928 

Amicus 

Judith  Preston,  Tawana  Davis 

Department  of  Justice,  Civil  Rights  Division 

Special  Litigation  Section 

Room  1738 

Tenth  St.  &  Constitution  Ave.  NW 

Washington,  DC  20530 

202-514-6255 

Judge 
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Hon.  Myron  Thompson 

U.S.  District  Judge 

Middle  District  of  Alabama 

P.O.  Box  235 

Montgomery,  Alabama  36101 

Hon.  Vanzetta  McPherson 
U.S.  Magistrate  Judge 
Middle  District  of  Alabama 
P.O.  Box  1629 
Montgomery,  Alabama  36102 

1990-1992.  Gary  W.  v.  Louisiana  (437  F.  Supp. 
1209,  U.S.D.C,  E.D.  La.,  1976). 

This  is  a  class  action  lawsuit  involving  the  care 
of  a  class  of  mentally  retarded  and  multiply 
discibled  individuals  who  had  been  placed  out  of 
state.  Both  parties  to  this  litigation  and  the 
Special  Administrator  appointed  by  the  District 
Court  asked  me  to  assist  them  in  mediating  an 
agreement  to  revise  certain  policies  and 
procedures  designed  to  protect  the  members  of  the 
plaintiff  class  from  harm.  Previously,  in  1986, 
recommendations  I  made  at  the  request  of  the 
Special  Master  in  this  case  were  incorporated  into 
a  court  order  and  made  binding  on  the  parties 
(1990  WL  17537,  E.D.  La.  Feb.  26,  1990).  I  issued 
a  report  of  findings  and  proposed  a  revised  set  of 
policies  and  procedures. 

Counsel  for  the  Plaintiffs 

Neil  Mickenberg 

Mickenberg,  Dunn,  Sirotkin,  Dorch 

29  Pine  Street 

Burlington,  VT  05401 

802-658-6951 

Counsel  for  Defendants 

Charles  Castille 

Bureau  of  Legal  Services 

P.O.  Box  3836 

Baton  Rouge,  LA  70821 

504-342-5737 

COURT  MONITOR 

Maude 11  Davis -Cade 

Special  Administrator 

Gary  W.  v.  Louisiana 

1440  Canal  Street,  Suite  1619 

P.O.  Box  30 

New  Orleans,  LA  70112 
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504-568-7990 

Dr.  Sue  Gant 

Special  Master 

6-3-48  Estate  Carolina 

Cruz  Bay 

St.  John,  USVI   00830 

809-776-6906 

3-    Appearing  as  an  expert  witness 

A.    Expert  Witness  in  Heard  v.  Cuomo  ISO  Misc.  2d  257 
(Supreme  Court,  New  York  Co.  1991),  179  A  D  2d  429 
(1st  Dept.,  1992)  affirmed  80  N.Y.  2d  684  (1993) 
This  case  involved  the  obligation  of  state  and 
local  hospitals  to  comply  with  a  state  statute 
governing  the  discharge  of  psychiatric  inpatients 
At  issue  was  whether  the  defendants  had  an 
affirmative  obligation  to  provide  the  services 
identified  in  a  discharge  plan,  which  they  were 
required  to  prepare  under  law,  and  whether  they 
were  in  fact  providing  such  services.  I  was 
subpoenaed  by  the  plaintiff's  counsel  to  testify 
about  fact-finding  investigations  conducted  by  the 
Commission  into  discharge  planning  practices  of 
state  and  local  psychiatric  hospitals,  and  their 
effects  upon  the  problem  of  homelessness  in  New 
York  City.  The  court  found  that  the  state  was  in 
compliance  with  the  law  but  entered  a  remedial 
order  directing  a  change  in  local  hospital 
practices  to  ensure  that  discharged  patients  were 
actually  provided  the  housing  recommended  in  their 
discharge  plans . 

Counsel  for  the  Plaintiff.^; 

Robert  Hayes 

Current  address : 

Moon,  Moss,  McGill  &  Bechelder 

P.O.  Box  7250 

Ten  Free  Street 

Portland,  ME  04112-7250 

207-775-6001 

Counsel  for  Defendants 

Arnold  Fleischer,  Asst.  Attorney  General 

NYS  Department  of  Law 

120  Broadway 

New  York,  NY  10271 

212-416-8634 

Judge 
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Hon.  Edward  Lehner 
NYS  Supreme  Court 
60  Centre  Street 
New  York,  NY   10007 

Expert  Witness  in  Jean  P.  v.  Cuomo  1993  WL  276067 
(U.S.D.C. ,  S.D.N.Y.  1993) . 

This  was  a  class  action  lawsuit  on  behalf  of  a 
class  of  inpatients  at  two  state  psychiatric 
hospitals  challenging  the  denial  of  fresh  air  and 
exercise  as  a  violation  of  equal  protection  under 
the  law.  I  was  subpoenaed  by  the  plaintiffs  to 
testify  about  the  constitutional  rights  of 
patients  in  state  psychiatric  hospitals  to  have 
daily  access  to  the  outdoors  for  fresh  air  and 
exercise.  Following  my  testimony  at  a  deposition, 
the  parties  entered  into  a  settlement  that 
substantially  granted  plaintiffs  the  relief  they 
sought . 

Counsel  for  the  Plaintiffs 

John  Gresham 

New  York  Lawyers  for  the  Public  Interest 

30  West  21st  Street,  9th  Fl . 

New  York,  NY  10010-6905 

212-727-2270 

Herb  Semmel 

Current  address : 

National  Senior  Citizens  Law  Center 

777  S.  Figueroa  St. 

Los  Angeles,  CA  90017 

213-482-3550 

818-772-5353  (H) 


Counsel  for  Defendants 

Arnold  Fleischer,  Asst.  Attorney  General 

NYS  Department  of  Law 

120  Broadway 

New  York,  NY  10271 

212-416-8634 

Assisting  in  the  implementation  of  legal  obligations 
arising  out  of  court  orders. 


A.    1996  to  Present.  Dunn  v.  Voinovich  (Civ.  1-93- 
0166,  U.S.D.C,  S.D.  Ohio,  Western  Division). 

The  state  of  Ohio  entered  into  a  Consent  Judgment 
regarding  the  provision  of  constitutionally 
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adequate  mental  health  care  to  inmates  of  its 
prison  system.  In  implementing  the  judgment,  the 
state  intends  to  restructure  its  Quality  Assurance 
program  as  a  means  of  continually  monitoring  its 
progress.  The  state,  however,  is  concerned  that 
the  results  of  its  Quality  Assurance  activities 
could  be  used  in  civil  litigation  against  the 
state ' s  interests . 

At  the  request  of  the  Office  of  the  State  Attorney 
General,  I  analyzed  the  existing  statutes 
protecting  these  activities  from  disclosure,  and 
identified  several  areas  of  vulnerability  for  the 
state.  Thereafter,  I  drafted  proposed  legislation 
for  submission  to  the  Ohio  legislature  to  protect 
Quality  Assurance  activities  from  being  used 
against  the  state  in  civil  litigation.  The 
proposed  legislation  would  provide  confidentiality 
for  the  activities  and  records  of  the  Quality 
Assurance  program,  privilege  against  disclosure  in 
civil  litigation,  and  immunity  from  suit  for 
members  of  the  Quality  Assurance  Committees  for 
actions  arising  out  of  the  performance  of  their 
duties. 

The  proposed  legislation  has  been  introduced  in 
the  Ohio  legislature  and  is  pending. 

Attorneys  for  the  State 

Joseph  Mancini 

Assistant  Attorney  General 

614-466-6080 

Greg  Trout 

Chief  Counsel 

Ohio  Department  of  Correction  &  Rehabilitation 

1050  N.  Freeway  Drive 

Columbus,  OH 

614-752-1773 

9/85.   New  Jersey  Ass'n  for  Retarded  Citizens  Inc. 
V.  New  Jersey  Department  of  Human  Services  (89 
N.J.  234,  N.J.  May  1982) . 

A  Monitoring  Committee  had  been  appointed  to 
oversee  the  state  of  New  Jersey's  compliance  with 
an  institutional  reform  court  order.  I  trained  the 
Committee  in  the  legal  standards  and  methods  of 
monitoring  the  implementation  of  the  provisions  of 
the  court  order. 

Court  Monitor 

Shirley  Smoyak 
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Rutgers  University 

Institute  for  Health  &  Health  Policy 

P.O.  Box  5070 

30  College  Avenue 

New  Brunswick,  NJ  08903-5070 

908-932-6590 

10/90  -  3/91.  E.H.  V.  Khan  Martin  et  al .  (284 
S.E.2d  232  [Circuit  Court  of  Kanwha  County,  W. 
Va. ,  1981] ) . 

At  the  request  of  the  Court  Monitor,  who  had  been 
appointed  to  oversee  the  implenentation  of  a  court 
order  requiring  major  institutional  reforms,  I 
reviewed  the  policies  and  practices  of  Weston 
State  Hospital,  West  Virginia,  in  handling 
allegations  of  abuse  and  neglect,  and  restraint 
and  seclusion  of  patients.  I  made  recommendations 
to  the  Court  Monitor  for  reforms  to  assure  better  . 
accountability  for  compliance  with  the  court 
order. 

Court  Monitor 

David  Sudbeck 
Thirteenth  Judicial  Court 
111  Court  Street,  Room  519 
Charleston,  WV  25301-2136 
304-357-0469 

9/90  -  2/91.   Nichols  v.  Hebron  (Case  No.  863090/ 
CL  57740,  Cir.  Court,  Baltimore,  Md.). 
As  a  result  of  a  settlement  in  this  tort  action, 
and  at  the  joint  request  of  the  plaintiff  and  the 
Maryland  Attorney  General,  I  reviewed  the  policies 
and  practices  of  the  Clifton  T.  Perkins  Hospital 
at  which  the  plaintiff  had  been  abused,  and  made 
recommendations  for  reform  to  protect  the  legal 
rights  of  the  residents. 

Counsel  for  the  Plaintiffs 

Andy  Penn 

Maryland  Disability  Law  Center,  Inc. 

14750  Main  Street 

Upper  Marlboro,  MD  20772 

301-952-0710 

Counsel  for  Defendants 

Judith  Sykes,  Janet  Brown 
Asst .  Attorneys  General 
Clifton  T.  Perkins  Hospital 
P.O.  Box  1000 
Jessup,  MD  20794 
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301-792-4022 

Advising  on  the  formulation  of  remedial  plans  for 
constitutional  violations. 

A.  October  1988.  Dixon  v.  Weinberger  (405  F.  Supp. 
974  [D.D.C.  1975] ) . 

In  this  federal  class  action  litigation,  involving 
the  rights  of  patients  at  St.  Elizabeth's  Hospital 
to  placement  in  the  least  restrictive  environment, 
I  advised  the  court -appointed  Monitoring 
Committee  on  strategies  to  assure  implementation 
of  the  court ' s  orders . 

Coordinator  of  Monitoring  Committee 

Elizabeth  Jones 

Maryland  Disability  Law  Center 

2510  St.  Paul  Street 

Baltimore,  MD  21218 

410-234-2791 

Counsel  for  the  Plaintiffs 

Norman  Rosenberg 

Current  address : 

New  Israel  Fund 

1101  15th  St.  NW,  Suite  304 

Washington,  DC  20005 

202-223-3333 

B.  March  1989.  United  States  v.  Oregon  (839  F.2d  635 

[9th.  Cir.  1988] )  . 

In  this  lawsuit  brought  by  the  United  States 
Justice  Department  regarding  constitutional 
violations  at  the  Fairview  Training  School,  I 
advised  the  plaintif f-intervenors  (attorneys  for 
the  residents  of  a  school  for  the  mentally 
retarded)  regarding  the  adequacy  of  the  remedies 
being  sought  by  the  Justice  Department. 

Counsel  for  the  Plaintiffs 

Len  Rubenstein,  Ira  Burnim 
Bazelon  Center  for  Mental  Health  Law 
1101  Fifteenth  Street  NW,  Suite  1212 
Washington,  DC  20005-5002 
202-467-5730 

Counsel  for  United  States 

Robinsue  Frohbose 

Department  of  Justice,  Civil  Rights  Division 

Tenth  &  Constitution  Aves .  NW 
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Washington,  DC  20530 
202-514-6259 

The  following  attorneys  are  familiar  with  my  legal  work. 

Hon.  Hugh  L.  Carey,  (former  Governor) 
c/o  W.R.  Grace  &  Co. 
1141  Sixth  Avenue, 
New  York,  New  York.  10036 
(212)  351-3000 

Mario  M.  Cuomo  (former  Governor) 
c/o  Willkie,  Farr  &  Gallagher 
153  E.  53rd  Street 
New  York,  NY  10022 
(212)  821-8000 

Judah  Gribetz 
Richards  &  O'Neill 
775  Third  Avenue 
New  York,  New  York  10003 
(212)  207-1221 

Hon.  Lawrence  H.  Cooke 

Chief  Judge,  NYS  Court  of  Appeals  (retired) 
415  Broadway 

Monticello,  New  York  14701 
(914)  796-1231 

Hon.  Howard  Levine 

Judge,  New  York  State  Court  of  Appeals 

20  Eagle  Street 

Albany,  New  York  12207-1095 

518-455-7700 

518-388t4497  (Chambers) 

518-377-5613  (residence) 

Hon.  Rosemary  Pooler 
U.S.  District  Court  Judge 

for  the  Northern  District  of  New  York 
U.S.  Court  House 
100  S.  Clinton  Street 
Syracuse,  NY  13260 
(315)  448-0579 

Paul  F.  Stavis, 

General  Counsel 

Commission  on  Quality  of  Care  for  the  Mentally  Disabled 

99  Washington  Avenue 

Suite  1002 

Albany,  NY  12210 

518-473-4063 

Bernard  Fischman, 
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LeBoef,  Lamb,  Leiby  &  McRae 
52  0  Madison  Avenue 
New  York,  NY   10022 
(212)  715-8000 

Louis  G.  Adolf sen, 
Siff,  Rosen  &  Parker 
233  Broadway 
New  York,  NY  10279 
(212)  238-8400 

Professor  Herman  Schwartz 
The  American  University 
4400  Massachusetts  Ave.,  NW 
Washington,  DC  20016-8084 
(202)  885-2662 

Barry  Gold, 
90  State  Street 
Albany,  NY  12207 
(518)  455-9952 

Leonard  S.  Rubenstein,  Exec.  Director 
Judge  David  L.  Bazelon  Center 

for  Mental  Health  Law 
1101  Fifteenth  Street,  NW,  Suite  1212 
Washington,  D.C.  20005 
(202)  467-5730 

Peter  Bergmann, 
Cadwalader,  Wickersham  &  Taft 
100  Maiden  Lane 
New  York,  NY   10038 
(212)  504-6595 

Salvatore  Martoche, 
Hiscock  &  Barclay 
Suite  301,  Key  Bank  Towers 
50  Fountain  Plaza 
Buffalo,  NY  14202 
(716)  856-0911 

19.   Legal  Activltiea;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  Involve  litigation.  Describe  the  nature  of  your 
participation  In  this  question,  please  omit  any  Information 
protected  by  the  attorney- client  privilege  (unless  the 
privilege  has  been  waived) . 

1.    As  an  Assistant  Counsel  to  Governor  Hugh  L.  Carey, 
among  the  issues  I  worked  on  was  early  research  on  the  options 
available  to  the  State  of  New  York  to  deal  with  the  threatened 
bankruptcy  of  the  City  of  New  York.   Shortly  after  this  problem 
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was  resolved  through  the  creation  of  the  Emergency  Financial 
Control  Board  and  the  Municipal  Assistance  Corporation,  the 
Association  of  the  Bar  of  the  City  of  New  York  commenced  a  Local 
Finance  Project  to  re-examine  the  adequacy  of  the  provisions  of 
the  New  York  State  Constitution  and  State  Finance  Laws. 

This  year- long  project  examined  the  provisions  of  the  New 
York  State  Constitution  that  placed  limits  on  the  ability  of 
local  governments  to  levy  taxes  and  to  incur  debts.   These  strict 
limits  had  spawned  a  variety  of  methods  for  evading  the 
constitutional  requirement  of  a  public  referendum  for  the 
approval  of  bond  issues,  which  in  turn  had  led  to  numerous 
lawsuits  challenging  these  practices. 

The  report  of  the  Local  Finance  Project  recommended  amending 
the  Constitution  to  relax  the  strict  limits  on  the  taxing  and 
borrowing  powers  of  government  and  to  increase  the  flexibility  of 
the  Legislature  in  making  these  decisions  as  circumstances 
warranted.   It  proposed  a  new  Local  Finance  Article  in  the 
Constitution,  new  laws  governing  full  disclosure,  and  new 
mechanisms  for  state  oversight  and  enforcement  of  balanced  budget 
requirement . 

Along  with  two  other  members,  I  filed  a  minority  report 
(Association  of  the  Bar  of  the  City  of  New  York  (Local  Finance 
Project:   Proposals  to  Strengthen  Local  Finance  Laws  in  New  York 
State   [November  1978] ,  Minority  Statement  pp.  22-35) .  The 
minority  report  traced  the  history  of  financial  abuses  that  had 
led  to  the  adoption  of  the  current  provisions  of  the  State 
Constitution  and  opposed  the  removal  of  debt  limits  and  the 
removal  of  the  constitutional  prohibition  against  the  gift  and 
loan  of  local  governments'  credit. 

2.  In  1984,  I  provided  training  to  the  staff  of  the  Senate 
Subcommittee  on  the  Handicapped  of  the  Committee  on  Labor  and 
Human  Resources  to  assist  them  in  a  national  investigation  of 
conditions  in  mental  institutions.  I  accompanied  members  of  the 
staff  on  some  site  visits  and  later  testified  at  public  hearings. 
(Joint  Hearings,  The  Care  of  Institutionalized  Mentally  Disabled 
Persons,  S.  HRG.  99-50,  pp. 262-292,  April  1-3,  1985.) 

As  a  result  of  these  hearings.  Congress  enacted  the 
Protection  and  Advocacy  for  Mentally  111  Persons  Act  of  1986  (PL 
99-319)  .  During  the  hearings.  Senator  Lowell  Weicker,  Chair  of 
the  Subcommittee,  stated  that  it  was  his  intent  to  enable  states 
to  replicate  the  activities  performed  by  the  NYS  Commission  on 
Quality  of  Care  for  the  Mentally  Disabled  under  my  leadership  and 
direction  (Id. .  p  287) .  As  a  result  of  the  passage  of  this  law, 
hundreds  of  thousands  of  persons  with  mental  illness  and  their 
families  have  received  assistance  in  securing  the  benefits  of 
federal  and  state  laws  enacted  for  their  protection. 

3.  In  1993,  in  cooperation  with  the  New  York  State  Bar 
Association  Committee  on  Mental  and  Physical  Disability,  I 
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organized  a  statewide  survey  of  the  accessibility  of  courthouses 
and  courtrooms  under  the  Americans  with  Disabilities  Act.   The 
survey  examined  275  courts  in  40  of  the  62  counties  in  New  York 
and  included  representative  site  from  the  smallest  village  courts 
to  the  state's  highest  court.   It  documented  exemplary  efforts  at 
making  courts  accessible  and  significant  barriers  to  access  by 
persons  with  disabilities. 

The  survey  found  a  high  degree  of  variation  in  accessibility 
of  the  courts  ranging  from  a  high  score  of  39  out  of  a  possible 
47  points  at  the  City  Court  of  Auburn,  to  a  low  of  0  for  the  City 
Courts  of  Rye.   The  mean  score  was  23. 

Only  8%  of  the  courts  were  found  to  be  fully  accessible. 
The  Survey  and  Report  (A  Survey  of  Access  to  New  York  State 
Courts  for  Individuals  with  Disabilities,  February  1994)  prompted 
renewed  efforts  by  the  Executive  and  Judicial  Branches  of 
government  to  improve  accessibility.   Both  Governor  Mario  M. 
Cuomo  and  Chief  Judge  Judith  Kaye  joined  in  releasing  the  report 
and  pledging  to  improve  accessibility  as  required  by  the 
Americans  with  Disabilities  Act. 


4^-594  97  -  23 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amoxints  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and   other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

New  York  State  Pension,  payable  commencing  at  age  55  (2004) 
amount  undetermined  at  present . 

NYS  Deferred  Compensation  Account  $176,274 

Merrill  Lynch  IRA/SEP  Accounts  $  79,270 

Charles  Schwab  IRA/SEP  Account  $  69,172 

Unpaid  consulting  fees  for  services  rendered: 

State  of  Ohio,  Department  of  Rehab  &  Correction   $12,230 

(payment  expected  during  1997) 
Bazelon  Center  for  Mental  Health  Law  $10,073 

(date  of  payment  uncertain) 

Explain  how  you  will  resolve  any  potential  conflict  o£ 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and   financial  arrangements  that  are  likely  to 
present  potential  conflicts  of  interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  follow  the  guidelines  in  the  Code  of  Judicial  Conduct 
in  dealing  with  potential  conflicts  of  interest. 

a.  If  I  have  had  any  previous  involvement  with  a  party, 
attorney  or  agency,  or  advocated  a  position  regarding  a 
law  or  public  policy  that  is  directly  or  indirectly 
related  to  a  matter  before  the  court  for  which  I  am 
nominated,  I  would  disclose  the  material  facts  to  the 
attorneys  for  the  parties. 

b.  If  I  have  taken  a  position  on  the  issues  before  the 
court,  or  if  my  prior  involvement  with  an  attorney  or 
an  agency  creates  a  reasonable  perception  that  my 
judgment,  fairness  and  impartiality  would  be  affected 
by  my  prior  involvement,  I  would  recuse  myself  from  the 
case. 

c.  The  Commission  administers  four  federally  funded 
advocacy  programs  which  provide  legal  and  nonlegal 
advocacy  to  persons  with  disabilities.  The  Commission 
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has  contracted  with  nonprofit  legal  service  providers 
for  the  delivery  of  these  services.  Potential  conflicts 
of  interest  could  arise  with  respect  to  cases  or  issues 
involving  services  to  persons  with  disabilities,  which 
I  discussed  with  attorneys  employed  at  these  agencies. 

3.  Do  you  have  any  plans,  commitment,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and   for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Financial  Disclosure  report  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail  (add  schedules  as  called  for) . 

Attached. 

6 .  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  can^aign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
ceunpaign,  your  title  and  responsibilities. 

In  1974,  I  served  as  a  law  clerk  to  the  Hon.  Lawrence  H. 
Cooke.  Judge  Cooke  ran  for  election  to  the  New  York  Court  of 
Appeals.  I  worked  on  his  campaign  performing  miscellaneous 
tasks  including  drafting  speeches  and  press  releases.  I  had 
no  title. 
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FINANCIAL  STATEMENT 
NET  WORTH 

Provide  a  con^lete,  current  financial  net  worth  statement 
which  Itemizes  in  detail  all  assets  (including  accounts,  real 
estate,  securities,  trusts,  investments,  and  other  fineuicial 
holdings),  all  liabilities  (including  mortgages,  loans,  and  other 
financial  obligations)  of  yourself,  your  spouse,  and  other 
ismiediate  members  of  your  household. 
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III.       GENERAL     (PUBLIC) 

1.    An  ethical  consideration  xinder  Cauion  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvauitaged. "   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

I  have  made  public  service  my  career  and  through  most  of  my  legal 
career,  I  have  worked  on  behalf  of  disadvantaged  groups. 

*  Early  in  my  career,  while  still  in  law  school,  I  worked 
with  Professor  Herman  Schwartz  to  develop  the  Erie  County 
Student  Counselling  Service.  This  innovative  program  used 
law  students  and  social  work  students  to  assist  pre-trial 
detainees,  most  of  whom  were  members  of  minority  groups, 
in  dealing  with  the  civil  legal  problems  arising  from 
their  incarceration. 

*  I  worked  for  the  Erie  County  Pre-trial  release  program  to 
assist  indigent  defendants  with  roots  in  the  community  to 
obtain  their  release  from  jail  pending  trial.  I 
interviewed  inmates  in  police  lock-ups  and  local  jails, 
conducted  background  investigations  into  their  criminal 
histories,  and  family,  employment  and  community  ties.  I 
regularly  appeared  in  court  to  present  oral  reports  based 
upon  these  background  investigations. 

*  I  assisted  Professor  Herman  Schwartz  on  a  number  of 
lawsuits  to  defend  the  civil  rights  of  prisoners,  such  as 
the  right  to  practice  the  Muslim  religion  in  state 
prisons  and  to  have  prison  authorities  respect  the 
religious  dietary  practices.  I  interviewed  plaintiffs, 
drafted  affidavits  and  motion  papers,  and  performed  legal 
research  on  potential  claims. 

*  Over  the  last  17  years,  I  have  been  involved  in 
protecting  the  rights  and  interests  of  people  with 
disabilities.  To  address  the  special  difficulties  that 
minorities  often  face  in  gaining  access  to  services,  in 
1985,  I  began  a  Minority  Outreach  Program  to  reach  into 
the  Black,  Hispanic,  Asian  and  Native  American 
communities,  and  to  assist  them  in  receiving  services  for 
which  they  are  eligible.  As  Vice-Chairman  of  the 
Developmental  Disabilities  Planning  Council,  I  was 
instrumental  in  identifying  minority  populations  in  New 
York  State  as  unserved  and  underserved  populations,  and 
in  targeting  efforts  to  help  develop  services  and 
capacity  in  minority  communities. 

*  Through  a  unique  public-private  partnership,  the 
Commission  I  chair,  the  NYS  Bar  Association  and  the  NYS 
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Commission  on  Cable  Television  have  developed  an  award- 
winning  series  of  television  programs  aired  over  the 
state's  cable  TV  system.  This  series,  Disability  and  the 
Law,  has  used  the  medium  of  cable  television  to  deliver 
education  and  training  about  rights  under  law  to  persons 
who  are  otherwise  hard  to  reach.  In  addition  to  providing 
information  about  legal  rights,  the  program  makes  them 
aware  of  the  Bar  Association's  Lawyer  Referral  Service 
and  the  availability  of  our  legal  advocacy  programs. 

The  series  includes : 

Special  Education.  Addresses  the  laws  providing 
for  educational  opportunities  for  children  with 
handicapping  conditions. 

Involuntary  Civil  Commitment- -Patient  or  Prisoner. 
Reviews  individual  and  societal  rights  and 
responsibilities  regarding  involuntary  treatment, 
and  the  legal  standards  for  commitment. 

AIDS  and  the  Law.  Provides  clinical,  legal  and 
administrative  perspectives  on  this  developing 
area  of  the  law. 

Technology.  Law  and  the  Disabled.  Highlights 
advances  in  technology  assistance  devices,  their 
impact  on  the  lives  of  people  with  disabilities, 
and  the  laws  which  provide  public  funding  to  pay 
for  such  devices . 

Health  Care  Decisions  for  the  Disabled.  Discusses 
and  the  statutes  and  case  law  governing  informed 
consent  as  applied  to  persons  with  mental 
disabilities. 

Transportation  and  the  Disabled.  Reviews  federal 
law,  recent  court  decisions  and  state  legislation 
dealing  with  the  availability  and  accessibility  of 
transportation  for  persons  with  disabilities. 

Sexuality  and  Disability.  Examines  the  effect  of 
disability  on  the  ability  of  adults  to  consent  to 
sexual  relationships,  and  the  legal 
responsibilities  of  providers  of  residential 
services  for  persons  with  mental  disabilities. 

Breaking  the  Communication  Barrier  in  Health  Care:  Deaf?? 
You?   The  program  examines  the  legal  rights  of  deaf 
people  to  have  access  to  interpreters  in  hospitals,  and 
the  practical  problems  that  are  presented. 
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Doing  Justice?   The  Criminal  Justice  System  and  Persons 
with  Developmental  Disabilities.  Characteristics  of 
offenders  with  developmental  disabilities  are  reviewed. 

*  In  1989-90,  I  served  as  a  member  of  a  special  task  force 
assembled  under  the  auspices  of  the  United  Hospital  Fund 
in  New  York  City  to  examine  the  advantages  and 
disadvantages  of  creating  special  hospitals  for  the  care 
of  persons  with  HIV  infection.  The  task  force  examined 
the  experience  of  other  single  disease  hospitals, 
including  the  tuberculosis  sanitaria  and  state 
psychiatric  institutions,  and  concluded  that  the 
disadvantages  outweighed  the  advantages. 

*  In  1993,  under  the  auspices  of  Mental  Disability  Rights 
International,  I  volunteered  as  one  of  a  four  member 
fact-finding  team  that  visited  Uruguay  and  conducted  a 
week- long  survey  of  psychiatric  facilities  to  determine 
human  rights  compliance  under  United  Nations  resolutions. 
A  report  of  our  findings  was  published  and  sent  to  the 
government  of  Uruguay.  HUMAN  RIGHTS  AND  MENTAL  HEALTH: 
URUGUAY  (Mental  Disability  Rights  International, 
Washington,  DC,  1995),  co-authored  with  Eric  Rosenthal, 
Elizabeth  Inglesias,  Humberto  Martinez  &  Leonard 
Rubenstein. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  o£  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  camdidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circvunsteuices  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 

Senator  Daniel  Patrick  Moynihan  has  a  Committee  on  Judicial 
Selection.  I  was  recommended  by  the  Committee. 

There  was  an  announcement  in  the  New  York  Law  Journal  in 
1992  that  the  Committee  on  Judicial  Selection  would  be 
screening  candidates  for  appointment  to  several  vacancies  in 
the  federal  courts  in  New  York  and  making  recommendations  to 
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Senator  Moynihan.  I  wrote  and  obtained  an  application  form 
and  submitted  it  in  late  1992. 

I  was  interviewed  by  the  Committee  in  New  York  City.  Senator 
Moynihan  recommended  another  candidate  for  this  vacancy.  In 
late  1994,  this  candidate  withdrew,  without  having  been 
nominated  by  the  President. 

On  March  25,  1995,  I  was  interviewed  by  Senator  Moynihan  in 
Washington.  On  March  29,  1995,  Senator  Moynihan  informed  me 
that  he  would  be  recommending  me  to  the  President  for  this 
position. 

Subsequently,  I  filled  out  several  sets  of  forms  as 
requested  by  the  White  House  staff.  I  was  interviewed  by 
phone  by  an  attorney  with  the  Department  of  Justice,-  and 
later  invited  to  a  personal  interview  with  Assistant 
Attorney  General  Eleanor  D.  Acheson,  and  several  other 
attorneys  at  the  Department  of  Justice. 

Following  these  interviews,  I  was  interviewed  by  an  agent  of 
the  Federal  Bureau  of  Investigation  in  Albany,  New  York.  I 
was  also  interviewed  by  a  representative  of  the  American  Bar 
Association's  Standing  Committee  on  the  Judiciary  in  New 
York  City. 

4.  Has  anyone  Involved  in  the  process  o£  selecting  you  as  a 
judicial  nominee  discussed  with  you  any   specific  case,  legal 
issue  or  question  in  a  matter  that  could  reasonably  be 
interpreted  as  asking  how  you  rule  on  such  case,  issue,  or 
question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogative  of  other  branches  and   levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 
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c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness; and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

Article  III  of  the  Constitution  gives  Congress  the  power  to 
establish  inferior  courts  and  to  determine  their  jurisdiction  and 
powers.   The  Constitution  itself  limits  the  jurisdiction  of 
federal  courts  to  "cases  and  controversies."   While  the  federal 
courts  play  a  critical  role  as  the  third  branch  of  government  in 
a  constitutional  democracy,  their  powers  are  circumscribed  both 
by  the  Constitution  itself  and  by  jurisdictional  statutes  enacted 
by  Congress. 

The  Constitution  assigns  different  tasks  to  each  branch  of 
government.   For  the  constitutional  scheme  of  government  to 
function,  each  branch  must  recognize  and  respect  not  only  its  own 
role  but  the  role  of  other  branches.   The  role  of  the  federal 
courts  is  to  ensure,  in  cases  that  are  properly  before  them  for 
adjudication,  that  the  statutory  provisions  enacted  by  Congress 
are  carried  out,  and  that  the  rights  of  citizens  and  states  under 
the  Constitution  and  Bill  of  Rights  are  protected.  While  the 
responsibility  of  the  federal  courts  to  review  compliance  with 
constitutional  requirements  has  been  well  established  and 
recognized  since  Marburv  v.  Madison,  the  separation  of  powers 
also  argues  strong.ly  for  judicial  self-restraint.   Federal  courts 
must  show  deference  to  the  legislature  as  the  primary  law  maker 
and  recognize  that  special  competence  in  policy  making  lies  with 
the  legislative  and  executive  branches  of  government.   Thus, 
federal  courts  have  established  rules  which  give  a  strong 
presumption  of  constitutionality  to  legislative  enactments  and 
place  a  heavy  burden  of  proof  upon  a  party  challenging  the 
constitutionality  of  a  statute.  Federal  judges  should  approach 
their  role  with  a  dedication  to  the  fair  and  impartial 
adjudication  of  the  case  before  them,  with  fidelity  to  the  law  as 
contained  in  statute  or  precedent  and  without  a  preconceived 
preference  for  an  outcome . 

The  judicial  process  is  generally  ill  suited  to  the  task  of 
policy  making,  as  the  cases  or  controversies  that  come  before 
federal  judges  typically  do  not  include  all  of  the  parties  whose 
interests  may  be  at  stake  nor  provide  them  an  opportunity  to  be 
heard.   The  rules  of  procedure  and  burdens  of  proof  that  are 
essential  for  effective  judicial  decision-making  are  ill  suited 
to  the  task  of  policy  making.  Courts  lack  the  institutional 
competence  of  a  legislature  to  assess  all  the  competing  interests 
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and  to  strike  the  political  compromises  that  are  inherent  in  the 
legislative  process. 

The  task  of  federal  judges  is  to  decide  only  the  case  that 
is  properly  before  them  according  to  rules  of  law  established  by 
the  legislature  and  by  precedent.   In  deciding  cases,  judges 
should  clearly  articulate  the  rule  of  law  or  principle  that  leads 
to  the  particular  disposition  in  the  case  before  them  and  thus 
respect  the  value  of  predictability  in  fostering  both 
understanding  of  and  obedience  to  the  law. 

When  a  court  ventures  beyond  the  resolution  of  the  specific 
grievance  before  it  and  towards  prescription  of  remedies  that 
entail  making  policy  choices  and  directly  affecting  the  rights 
and  interests  of  parties  who  are  not  before  the  court,  it  calls 
into  question  not  only  the  institutional  competence  of  the  court 
but  the  legitimacy  of  its  exercise  of  power. 

It  is  also  the  case,  however,  that  federal  courts  are 
sometimes  criticized  for  "judicial  activism"  and  for  prescribing 
sweeping  and  affirmative  duties  upon  governments  by  the  very 
governments  that  have  been  found  to  violate  laws  or  the 
constitutional  rights  of  citizens,  that  have  been  afforded  the 
opportunity  to  fashion  acceptable  remedies  and  have  either 
refused  to  do  so,  or  have  done  so  and  then  failed  to  implement 
them.   In  these  cases,  unless  the  federal  court  is  willing  to 
deny  a  remedy  for  the  legal  or  constitutional  violation,  it  is 
forced  to  craft  a  remedy  itself  or  call  upon  experts  in  the 
particular  field  to  assist  in  doing  so. 

As  a  general  rule,  however,  such  action  by  a  federal  court 
ought  to  be  a  last  resort,  not  a  first  option,  after  every  other 
less  intrusive  alternative  has  been  reasonably  considered. 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


port  Required  by  the  Ethics 


'     Person  Deportins  (Lest  name,  first,  niddle  initial) 

Sundram,    Clarence  J. 

2.  Court  or  Organization 

US  District  Court,    N.D.N.Y. 

3.  Date  of  Report 

1   /7  /^7 

4.   Title     (Article   III    judoes    indicate  active  or 

senior  status;  Magistrate  judges  indicate 
full-  or  part-time) 

US  District  Judge 

5.  Report  Type  (check  appropriate  type) 

X     Nomination.  Date    1/7/97 

Initial     Annual     final 

6.  Reporting  Period 
01/01/96   -    12/31/96 

7.  Chambers  or  office  Address 

99   Washington  Ave.,    Suite   1002 
Albany,    NY   12210 

8.  On  the  basis  of  the  infqmiation  contained  .in  this  Report  and 
any  modiTications^pertaining  thereto,  .it   is,    lo  my  opinion, 
incompliance  mthlpplicabTe  lans  aAd  regutationi. 

Reviewing  Officer                                                                     Date 

IMPORTANT  NOTES :  The  inslructions  accompanying  this  form  must  be  foDowed.    Complete  all  parts, 
checking  the  N0^4E  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 


n 


POSITION 
NONE      (No  reportable  positions) 


Custodian 


Custodian 


C  ,todian 


NAME  OF  ORGANIZATION/ENTITY 

Merrill  Lvnch — Custodian  Acct.  for  Son  Jason 

Schwab — Custodian  Acct.  for  son  Jeffrey 

Mutual  Series — Custodian  Acct.  Daughter  Jessica 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


n 


NONE      (No  reportable  agreements) 


New  York  State  Retirement  System  pension 


NYS  Deferred  Compensation  Plan 


1994  Bazelon  Center   for  Mental  Health  Law    (unpaid  consulting   feesl 

III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  InstrucUons.) 


n 


SOURCE  AND   TYPE 
NONE      (No  reportable  non-investment  income) 

Scotia  Glenville  School  District  fSl 


Scotia  Gelnville  School  District  (S) 


NYS  Salary 


NYS  Salary 


Alabama  Dept.  of  Mental  Health  (consult. fees  &  exp 


$ 

0 

00 

s 

0 

00 

$ 

82827 

00 

$ 

83662 

00 

$ 

9920 

00 

706 


FINANCIAL  DI8CL08DRE  REPORT 


Maw  of  Person  Reporting 

Sundram,    Clarence  J. 


Date  of  Report 

1  /7/<77 


r  ~      REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)*  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 

HONE      (No  such  reportable  reimbursements  or  gifts) 

Exempt 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)"  and  '(DC)'  to 
indicate  other  ^fts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 


m 


NONE      (No  such  reportable  gifts) 

$. 

$. 

$_ 


$_ 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liabiUty  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


n 


NONE      (No  reportable  liabilities) 


Countrywide  Financial  (J) Mort.on  Invest.  Prop.  BeaufortCo.SC     M 

University  of  Rochester  (J)  College  Tuition  &  Fees J_ 


VALUE  COOES: 


°agM.ooo  i:mo%^--*im.o<K  r.j^^'u^mn^  N.«,oo.ooit,«5MS^ 
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FIHANCIAL  DISCLOSURE  REPORT 


Mmm  of  P*rton  Reporting 

Sundram,    Clarence  J. 


Oat*  of  Report 

\  / 1  /'in 


\        Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Description  of  Aaaeta 
(incTuenng  trust  assets) 

Indicate  uhert  Mipllcabia,  o«ner,of. 
the  assetby  usThS  the  pafeothetlcal 

Place  •CX)«  after  each. asset 
axeapt  rroai  prior  disclosure. 

GrossyatuB 

Transactions  during  reporting  period 

(1) 

(2) 

r»nt  6r 
int.S 

(1) 

(2) 

If  not  exempt  from  disclosure             | 

Day 

<3) 

co3i"' 

,i35sflHi?:r 

(if  private 
trahsaction) 

NONZ       (No  reportable 
income,   assets,   or 
transaitions) 

1     Investment  Prop,   in  Beaufort 
Co.,   SC  (J)^ 

Rent 

EXEMPT 

'  «LW/'fi!f(-fr- ■""•="•• 

None 

EXEMPT 

3     NL   NT  MUNI    FUND    (J) 

Interest 

EXEMPT 

4     SEARIVEII  NUITINE   BOND   (J) 

Interest 

Exeapt 

S     NT   SER   C  MINI    BOND   (J) 

Interest 

Exea^t 

UNI    INV.    TRUST   FUND   (J) 

Interest 

EXEMPT 

7    CILCORP  CIMION  STOCK   (J) 

Dividend 

EXEMPT 

8     PLUM  CREEK  LTD  PART.    (J) 

Dividend 

Exea^t 

9     ALLIANCE   MUNI    FUND   (J) 

Dividend 

EXEMPT 

10  TAURUS  MUNI    HLDGS.    (J) 

Dividend 

Exea^t 

11   SECTOR   STRATEGY  LP   (J) 

Dividend 

EXEMPT 

12  OU  NY  MUNI   MUTUAL   FUND   (J) 

Interest 

EXEMPT 

13  COASTAL  CORP  COMWN   STOCK  (J) 

Dividend 

EXEMPT 

K   FLUOR  CORP.   CCN«M   STOCK   (J)  X 

Dividend 

Exei^t 

1S  ML  PACIFIC   FUND   (S) 

Dividend 

Exeaf>t 

16  TIGR  SER   12  ZERO  COUPON  BOND 

Interest 

Exeqjt 

17  TIGR   SER   18  ZERO  COUPON  BOND 

Interest 

Exe^lt 

18  GOVT.   TRUST  CTFS.    ZERO  COUPON 

Interest 

EXEMPT 

|g??'o?*'Ei=fSi     ?3l5?88,»{o'l!8,ooo       M36?8ii'?o'^^?ooo      ^a?aS?io!M^??8oo,ooo     Saifr'lhK  ll?688?ooo 

^  UUfdl^l  i  03,    i!^lil6?«8i°Jo^S8o.ooo   g:iJW.'?on?:888,ooo  tSI?4°?SaXS?:886?88o     •'■*^""'-'»'  "  »"»■<«» 

'    riifcST?^8?>"*'=    S=B*gffi'iSfi.                      5lSt°SJf^'"""-"^'S;tif?SfS5                            Kash/Market 
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FIMJOICXAL   DISCLOSURE   REPORT 


Man*  of  Person  Roporting 

Sundram,    Clarence  J. 


Date  of  Report 

1/7/17 


T        Page  2  INVESTMENTS  and  TRUSTS  -  income,  value,  (ransactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


DetcriDtloo  of  *«Mts  . 
(incTucnna  trust  asutl) 

Place  "(X)"  after  each  asset 
exempt  froai  prior  ditclosure. 

c 

durfna 

lEJfJd"' 

Transactions  during  reporting  period 

FipS) 

(2) 

rent  4r 
int. 5 

(1) 

(Z> 

J1> 

If  not  exeopt  froa  disclosure             | 

«# 

<J) 

cSai"' 

TFh) 

Identity,  of 
buyer/siller 
(Tf  private  . 
trafeaction) 

NONE       (Ho  reportable 
income,   assefs,   or 
transactions) 

19  ML  BASIC  VALUE   fUKD   (S) 

Dividend 

EXEMPT 

20  Ml   PHOENIX   FUND   (S) 

Dividend 

EXEMPT 

21   PUTNAM  PREMIER   FUND 

Dividend 

EXEMPT 

22  PUTNAM  HEALTH  SCIENCES   FUND 

Dividend 

EXEMPT 

23  ML  BASIC  VALUE   FUND 

Dividend 

EXEMPT 

VRJTUAL  SHARES  FUND   (dc) 

Divideni 

EXEMPT 

25  PIMCO  TARGET   FUND   (dc) 

Dividend 

EXEMPT 

26  TIGR  SER   12  ZERO  COUPON  BOND 

Interest 

EXEMPT 

27  TIER  SER   18  ZERO  COUPON  BOND 

Interest 

EXEMPT 

28  (m\n.   TRUST  CTFS.   ZERO  COUPON 

Interest 

EXEMPT 

29  ML  PACIFIC  FUND 

Dividend 

EXEMPT 

30  ML  PHOENIX   FUND 

Dividend 

EXEMPT 

31    FIDELITY  MAIXLLAN   FUND 

Dividend 

EXEMPT 

32  FIDEL  ITT  OTC   FUND 

Dividend 

EXEMPT 

33  TRP  EQUITT   INCOME   FUND 

Dividend 

EXEMPT 

Si  TRP   INTERNATIONAL  STOCK  FUND 

Dividend 

EXEMPT 

3S  TRP  EQUITT   INCOME   (S) 

Dividers 

EXEMPT 

36  T-FLEX  ANNUITT   (S) 

Dividend 

EXEMPT 

|gS??/off'Bi=rt?s    t3U?88i-U'l?«,ooo     ?3?fl?8Ji'?o»ii?8?ooo    Ea?4a?W»t?t??8oo,ooo    BSIf^JhiS  llWooo 

MSi."cS??^U  D3)    il3ilo?88,Vl!8o.ooo   gSJWiVIW.oooWgyt^uSaSsm^      "■*««.«"  "»«o,.oo 

'  lf!irc5T!*?2>^«^=  SaggfJlti.               SStTiSJ^'  """  '"'^'  S^S^!S&                  yc*M^rt^ 

709 


FZHAMCIAL  DI8CLOSURB  REPORT 


Umm  of  Parson  Raportlng 

Sundram,    Clarence  J. 


Data  of  Report 

I  /n  /iv 


T       Page  3  INVESTMENTS  and 

and  dependent  children.  See  pp. 


TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
37-54  of  Instructions.) 


Qwcriptlon  of  ASMtt  . 
(Including  trust  aascta) 

tRe  uMt^.usihE  tht  pafcntVctical 

Place  '(X)*  after  ««ch,aas*t 
axaaipt  froa  prior  aiacloaura. 

c 

JS?S 

rcportTnfl 
period 

■■pSfid"" 

Transactlona  during  reportlt^  period 

<1> 

<2> 

rent  6r 
int.) 

<i) 

(2) 

lie 

""^r     r'' 

If  not  exeapt  froa  diaclosure              | 

Bontfi- 
Oay 

<3) 

(4) 

(If  pr  vate 
trahsactioo) 

NONE       (No  reportable 
incoott,   essets,   or 
trenaacttons) 

37  FIDELETT  ASSET  MANAGER   (S> 

JIvidend 

EXEW>T 

38  FIDELITT   HIGH   \IICCm   FUND     (S) 

Dividend 

' 

EXEMPT 

39  FIDELITY  GKOWTH   FUND   (S) 

Dividend 

EXEMPT 

40  nENTIETH  CENTUtT  ULTRA  FUND 

lividend 

EXEMPT 

«1   SCHUAB  TAX  ENEMPT   FUND   (J> 

Dividend 

EXEMPT 

URGER   100  FUND   (J) 

Dividerd 

EXEMPT 

43   INVKCO  STRAT.    HEALTH  SCIENCES 

Dividend 

EXEMPT 

U   INVJSCO  STRAT.    LEISURE   FUND 

Dividend 

EXEMPT 

45   INVESCO  STRAT.   UTILITIES   (J) 

Dividend 

EXEMPT 

**  "^i^dm  '"^"'' 

Dividend 

EXEMPT 

47  JANUS  FUND   (J> 

)ividend 

EXEMPT 

48  JANUS  TWENTY   FUND   (J> 

DivldenI 

EXEMPT 

49  PAX  UORLO   (J) 

Dividend 

EXEMPT 

SO  VANGUARD  500  FUND   (J> 

Dividend 

EXEMPT 

S1   LOJACK  CCNON  STOCK  (J> 

Dividend 

EXEMPT 

52  AMERICAN  BARRICK  CCN«M  STOCK 

Dividend 

EXEMPT 

S3  MAPiNFo  camm  stock 

Dividend 

EXEMPT 

54  twntieth  century  ultra 

Dividenj 

EXEMPT 

•NSS.-Si!?'Bi'=fgK:ISl5?88,"fo'lf8,ooo      f:l56?8J,'?o»li^?ooo    •E«flS?Jo?M't??8oo.ooo    g^lf^lhJS  11  Wooo 

M!i?cS?f^Uo3,    ilSl6?88i°?o'n8o,ooo   S3356?8i,VI?:888.ooo«l?t°?J.SM!88fl?88o     "•*««'.«""  ^^^o.ooo 

'  yiiircSr?-??)""*"'  SJjggfijfi.          miJ™*'  *•""  »"'^'  SiiitfSfss             T=c.,h/H.ric.t 
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FZNMICIAL   DISCLOSURE   REPORT 


N«w  of  Person  Reporting 

Sundram,    Clarence  J. 


Date  of  Report 

1  /i/'\'i 


V       Page  4  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instnictions.) 


(TncfuB^  tru«t  MMtt) 

Place  "«)•  «fter  Mch  mset 
axapi  fro«  prior  di«clo«ur». 

c 

Tramactlonc  during  reporting  period 

<1) 

frS) 

<2> 

mt.r 

<1) 

«) 

If  not  exenpt  fr<a  disctostjrc             | 

T)ay 

(J) 

<*) 

treraaction) 

NOITE       (No  reportable 
incone,  assets,  or 
transactions) 

SS  JANUS  OLTMPUS 

Dividend 

EXEMPT 

56  SCHWAB  TAX  EXEMPT   FUND 

Dividend 

EXEMPT 

S7  JANUS  TWENTY   FUND 

Dividend 

EXEMPT 

S8  TWENTIETH  CENTURT  ULTRA   (S) 

Dividend 

EXEMPT 

59  SCHWAB  TAX  EXEMPT   FUND   (S> 

Dividenj 

EXEMPT 

CHWAB  500   FUND   (DC) 

Dividend 

EXEMPT 

61   TRP  EQUITY    INCOHE   FUND   (DC) 

lividend 

EXEMPT 

62  SCHWAB  TAX  EXEMPT   FUND   (DC) 

lividend 

EXEMPT 

63 

(A 

65 

66 

67 

68 

69 

70 

71 

72 

isy«?^ff' gi^J^i    ^31s?88i°fo'l38,ooo      f^li6?8Ji'?o*li88?ooo     H«63?loiM'i??8oo.ooo    Uh?ly,'£  im^o 

MSi^cg??^UD3,    inJl6?88i'tVS8o.ooo   53;W,VI?:8«8.ooo^:5l?t^Ja^S!:886?88o     ''"»io'',ooi  to  ,250.000 

'    rii^cSf!*'23)^'=     SiiggfilTi.                        ?3?Sir"'  "*•"  '="'^'  S.1I??S!S5                              T=CasK/M.rket 

711 


riHAHCIAL    DISCLOSURE   REPORT 


M«M  of  Parfton  Raportlng 

Sundram,    Clarence  J. 


Dat«  of  Raport 

I  /1/n 


ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  pait  of  Report.) 


I.   POSITIONS     (Cont'd.) 
POSITION 


HAME  OF  ORGANIZATION /ENTITY 


Member.  Board  of  Directors 


van  Amerlnqen  Foundation 


Member.  Development  Committee  Capital  Distrjf^*"  r'^piimunity  Loan  Fund 


II.   AGREEMENTS 
DATE 


(Cont'd.) 


PARTIE?  AW  TERMS 


1996 


State  of  Ohio  Department  of  Rehab. &  Corr. (unpaid  consulting  feesi 


III.   HON- INVESTMENT  INCOME 

DATE 


(Cont'd.) 

SOURCE  AND  TYPE 


1995  Illinois  Depart. of  Mental  Health  (consult,  fees) 

1995  Ohio  Dept.of  Rehab. t  Corr.  (consult  fees  &  exp.) 

1995 CMRA  of  Tennessee  (honoraria  &  expenses) 

1995  Massachusetts  Dept  of  M.R.  (honoraria  &  exp.l 

1996 Mainstream  Inc.  of  Kansas  (honoraria  &  exp.)  Test! 

1996 Illinois  Chapter  AAMR  (honoraria  &  exp.) 

1996  Ohio  Dept.of  Rehab. &  Corr.  (consult  fees  &  exp.) 


GROSS  INCOME 

$ 

5175.00 

$ 

25150.00 

$ 

893.00 

S 

1142.00 

S 

900.00 

$ 

2093.00 

$ 

50123.00 
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FIHAMCZJO.  DISCLOSORE  REPORT 


Naae  of  Parson  Roportins 

Sundram,  Clarence  J. 


Date  of  Report 


I   CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
icnowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  m  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seg.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 

U/i\AAx..a-    y  "    ^y^-^^-^^v-Ov^^- Date    >ll  111 


Signature 

NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
f   TION  104)  . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  cnrrent  financiil  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilides  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


j                                                    ASSETS 

UABIUTIES                                           1 

1  Cuh  en  h>nd  tni  in  bmb 

%. 

OOO 

Nom  payable  Is  baoka-icemd 

1 

1  VJS,  Coytamtai  securities— «dd 
tdicdulc 

c 

Notes  payabk  to  baakx-tnueemed 

1 
I 

Lined  icaiiatt-tM  schedule 

1 

2£5 

g-25 

Notes  payable  to  TtlativM 

. 

UrUiiicd  Kcuntio-uU  utiedulc 

0 

Notes  ^yaUc  to  etben 

i 

Accounu  end  noict  receiviblc: 

Accounts  and  bills  due     f  e-S^) 

I 

52»  i 

1        Due  troin  leUavti  and  &iendi 

Unpaid  income  lu  Cast- Shi+tHo-j) 

2 

^00  1 

Dvie  torn  oihiT» 

22. 

Soi 

Other  anpwl  las  and  iaienn 

1 
1 

Deubtful                                                '^ 

Real  eaute  mouaps  payable-aid     ' 

\Ol 

rf^ 

Real  csuie  o^iKd-tdd  idiedule 

%0 

OOO 

Cbasel  mon|a(es  and  e<be>  liens  pay- 
able 

1 

Ret]  ejuic  incrtftf es  reeciviblt 

Other  debts-itenUic 

Autos  •nd  other  pertoiijl  property 

^ 

000 

O^iv'.  c^  g^cUtofir  (Ttii^.ong  f>6 

IP 

OOO    ' 

Caih  velue-UIe  insurance 

CestO 

OUicT  uMis-i-^emiie: 

' 

i 

1 

Total  liabilities 

l^f 

51^  1 

Net  Worn 

1 

56? 

f^rj 

Tsui  AueU 

1 

^V 

12^ 

Total  liabUiiiee  and  nei  wsnb 

J 

f>°ll 

12?   1 

COVTTSGEVT  UABnjTlES 

GENERAL  DnTORMATION 

1 

i  A>  cndoesu,  comaker  er  fuenatar 

Art  any  asira  pledf  ed?  (A^  iched. 
ukj 

Mo 

1  On  leaaes  or  conmeu 

Are  yon  dcfeadani  in  any  luits  or  legal 
actions? 

No 

1  Lefal  Qairei 

Have  >^u  ever  lakeo  bankropie)? 

No 

1 

1  Pro>inon  far  Federal  Inccnic  Tax 

7 

000 

J 

|_Other  tpe«:.]  debt 

u 
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SCHEDULE  OF  SECURITIES  f. 

or  CLARENCE  J.  SUNDRAM 

ACCOUNT         ISSUING  ENTITY 

TYPE  OF  SECURITY 

VALUE 

Merrill  Lynch  CMA  (joint) 

CMA  NY  Muni 

Mutual  Fund 

$11,431 

ML  Ready  Ass. 

Money  Market 

$    589 

SeaRiver 

Zero  Coupon  Bond 

$26,740 

NY  Ser.C 

Municipal  Bond 

$10,187 

Muni.Inv.Tr. 

Mutual  Fund 

$  1,254 

ML  NY  Muni  End 

[.Mutual  Fund 

$39,768 

AT&T 

Stock 

$    667 

Cilcorp 

Stock 

$14,300 

Coastal 

Stock 

$  3,223 

Fluor 

Stock 

$  3,400 

Plum  Creek 

Ltd.  Partnership 

$39,375 

Alliance  Muni 

Mutual  Fund 

$59,120 

Taurus  Muni 

Mutual  Fund 

$30,286 

Sector  Strat. 

Ltd.  Partnership 

$36,697 

SUB-TOTAL 

$277,037 

Schwab  CMA  (joint) 

CAFE 

Stock 

$  265 

LOJN 

Stock 

$  2,812 

BEONX 

Mutual  Fund 

$18,764 

FHLSX 

Mutual  Fund 

$24,889 

FLISX 

Mutual  Fund 

$  6,186 

FSTUX 

Mutual  Fund 

$19,801 

FSFSX 

Mutual  Fund 

$24,716 

JANSX 

Mutual  Fund 

$33,009 

JAVLX 

Mutual  Fund 

$46,998 

PAXWX 

Mutual  Fund 

$  8,167 

TWCUX 

Mutual  Fund 

$54,775 

VFINX 

Mutual  Fund 

$24,749 

SWXXX 

Money  Market 

$200,743 

SUB-TOTAL 

$465,875 

Schwab  SEP-IRA  (self) 

ABX 

Stock 

$  3,000 

MAPS 

Stock 

$  3,937 

JAVLX 

Mutual  Fund 

$33,143 

SWXXX 

Money  Market 

$  6,309 

JAOLX 

Mutual  Fund 

$  2,320 

SUB-TOTAL 

$48,709 

Schwab  IRA  (self) 

TWCUX 

Mutual  Fund 

$17,117 

SWXXX 

Money  Market 

$  3,345 
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ACCO0NT         ISSCINQ  ENTITY 

TYPE  OF  SECURITY 

VALUE 

SUB-TOTAL 

$20,463 

Schwab  IRA  (spouse) 

TWCUX 
swxxx 

Mutual  Fund 
Money  Market 

$18,286 
$  2,268 

SUB-TOTAL 

$20,554 

Travellers  Deferred  Comp  (spouse) 
T-Flex 
T-Flex 
Fid.AssetMgr 
Fid. Hi  Inc. 
Fid.  Growth 

Annuity 
Money  Market 
Mutual  Fund 
Mutual  Fund 
Mutual  Fund 

$31,169 
$  3,590 
$12,210 
$12,517 
$17,095 

SUB-TOTAL 

$76,581 

NYS  Deferred  Comp. 

(spouse) 
TRP  Eq.  Inc. 

Mutual 

Fund 

$  3,803 

SUB-TOTAL 

$  3,803 

NYS  Deferred  Comp. 

(self) 

Fid.  Magell. 
Fid.OTC 
Inc. Fund 
TRP  Eq.Inc. 
TRP  Int. Stock 

Mutual 
Mutual 
Mutual 
Mutual 
Mutual 

Fund 
Fund 
Fund 
Fund 
Fund 

$67,790 
$10,124 
$    306 
$81,197 
$16,856 

SUB-TOTAL 

$176,274 

Merrill  Lynch  IRA 

(spouse) 
ML  Basic  Value 
ML  Pacific  Fd. 
ML  Phoenix  Fd. 
TIGR  Ser  12 
TIGR  Ser  18 
Govt. Trust  CTF 

Mutual  Fund 
Mutual  Fund 
Mutual  Fund 
Zero  Coupon 
Zero  Coupon 
Zero  Coupon 

$  4,996 
$  6,909 
$  3,558 
$12,019 
$23,325 
$  9,762 

SUB-TOTAL 

$60,569 

Merill  Lynch  SEP  ( 

self) 

ML  Basic  Value 
Putnam  Premier 
Putnam  Hlth.Sc 

Mutual  Fund 
Mutual  Fund 
Mutual  Fund 

$  5,901 
$  4,416 
$  7,982 

SUB-TOTAL 

$18,257 

Merrill  Lynch  IRA 

(self) 

TIGR  Ser  12 

Zero  Coupon 

$12,619 
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ACCOUNT 


ISSUING  ENTITY 


TYPE  OF  SECURITY 


Zero  Coupon 


TIGR  Ser  18 
Govt. Trust  CTF  Zero  Coupon 
ML  Basic  Value  Mutual  Fund 
ML  Pacific  Fd.  Mutual  Fund 
ML  Phoenix  Fd.  Mutual  Fund 


VALUE 

$23,325 
$  9,762 
$  4,848 
$  6,899 
$  4,127 


SUB-TOTAL 

Merrill  Lynch  Custodian  Account  (Jason  Sundram) 

ML  Pacific  Fd.  Mutual  Fund 
Pimco  Target   Mutual  Fund 

SUB-TOTAL 

Custodian  Account  (Jeffrey  Sundram) 

Schwab  Tx.Ex.  Mutual  Fund 
TRP  Eq.  Inc.  Mutual  Fund 
SWPIX         Mutual  Fund 

SUB-TOTAL 
GRAND  TOTAL 


$61,013 


$    699 
$  9,964 

$10,684 


$11,768 
$  1,494 
$  2,744 

$16,006 
SI. 255. 825 


717 
Questions  and  Answers 


CHRISTOPHER  F.  DRONEY 

3  5  Bainbridge  Road 
West  Hartford,  Connecticut  06119 


July  3,  1997 


Honorable  Orrin  G.  Hatch 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

224  Dirksen  Senate  Office  Building 

Washington,  DC  20510 


Dear  Chairman  Hatch: 


In  connection  with  my  confirmation  hearing  of  June  25,  1997, 
attached  are  my  responses  to  the  written  questions  of  Senators 
Ashcroft,  Thurmond  and  Grassley. 


Very  truly  yours, 


^^f^.oL.^ 


CHRISTOPHER  F.  DRONEY 
Enclosures 
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QUESTIONS  FROM  SENATOR  ASHCROFT 

1.  Which  current  Supreme  Court  Justice  do  you  most  admire,  and 
why? 

I  admire  all  of  the  current  Supreme  Court  Justices  for  their  comimitinent 
to  justice  and  fairness. 

2 .  What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

Chief  Justice  John  Marshall.  In  my  judgment,  Chief  Justice  Marshall 
did  more  than  any  Justice  to  affirm  the  basic  principles  of  separation  of 
powers  set  forth  in  the  Constitution  and  to  foster  respect  for  the 
different  obligations  and  responsibilities  of  the  three  branches  of 
Government. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  power  of  the  judiciary  in  determining  matters  of  law  is 
circumscribed  by  the  principles  of  stare  decisis  and  separation  of 
powers.  The  discretionary  power  of  the  judiciary  lies  mostly  in  factual 
determinations  such  as  sentencing  decisions  (within  the  parameters  of 
the  Sentencing  Guidelines)  and  as  trier  of  fact  in  certain  proceedings. 

4.  Under  what  circumstances  should  a  federal  Judge  apply  federal 
comnton  law? 

A  federal  judge  shoidd  follow  the  Supreme  Court's  decision  in  Erie  v. 
Tomldns.  304  U.S.  64  (1938),  and  its  progeny. 


5.  Which  law  review  article  or  book  has  most  influenced  your  tnew  of 
the  law? 

There  is  not  one  law  review^  article  or  book  that  I  can  single  out  as 
having  such  a  profound  influence  on  my  view  of  the  law.  However,  I 
believe  my  study  of  the  history  of  the  founding  of  our  nation  and  the 
forming  of  our  Constitution  have  helped  to  shape  my  understanding  of 
constitutional  principles. 

6.  What  role  do  you  think  legislative  histoty  ••  by  which  I  mean  the 
various  committee  reports,  hearing  transcripts  and  floor  statements  -• 
should  play  in  the  interpretation  of  the  text  of  a  statute? 

The  first  source  of  legislative  interpretation  is  the  plain  language  of  the 
statute.   If  an  ambiguity  exists,  the  court  should  look  to  expressions  of 
legislative  intent  by  the  legislative  body.  As  some  members  of  the 
Committee  have  stated,  including  Senator  Ashcroft,  it  is  sometimes 
difficult  to  ascertain  reliable  expressions  of  such  intent,  but  the  court 
should  be  guided  —  as  best  as  possible  --  by  traditional  ndes  of 
legislative  interpretation  in  evaluating  such  evidence  of  intent. 
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QUESTIONS  FROM  SENATOR  THURMOND 

1.  Mr.  Droney,  there  is  frequently  conflict  between  the  deeply  held 
views  of  a  Federal  fudge  and  the  constraints  of  judicial  precedent.  How 
should  a  fudge  resolve  the  tension  between  his  personal  views  and  stare 
decisis? 

The  judge  should  follow  the  principle  of  stare  decisis  notwithstanding 
his  personal  vie^vs. 

2.  Mr.  Droney,  as  you  are  well  aware,  the  sentencing  of  criminal 
defendants  in  Federal  court  is  conducted  under  the  Federal  Sentencing 
Guidelines.  Some  argue  that  the  Guidelines  do  not  provide  enough 
flexibility  for  the  sentencing  fudge,  while  others  say  the  Guidelines  provide 
needed  consistency.   What  is  your  view  of  the  Federal  Sentencing  Guidelines 
and  their  application? 

I  believe  that  the  Federal  Sentencing  Guidelines  provide  needed 
consistency  ivhile  at  the  same  time  allowing  for  appropriate  discretion 
to  iveigh  individual  factors  at  sentencing. 

3.  Mr.  Dronty,  what  experience  have  you  gained  as  a  United  States 
Attorney  that  you  feel  will  be  particularly  beneficial  to  you  if  you  are 
confirmed  as  a  Federal  fudge? 

I  believe  that  my  experience  in  prosecuting  many  different  tjrpes  of 
matters  as  U.S.  Attorney,  including  personally  trying  cases,  will  provide 
me  with  excellent  training  and  knowledge  in  periForming  my  duties  as  a 
District  Judge,  if  I  am  confirmed. 


QUESTIONS  FROM  SENATOR  GRASSLEY 

Prior  to  President  Clinton's  mass  replacement  of  U.S.  Attorneys  after 
he  took  office  in  1993,  the  former  U.S.  Attorney  for  the  District  of 
Connecticut,  Albert  Dabrowski,  announced  he  was  forming  a  Financial 
Fraud  Task  Force.  Reportedly,  Connecticut  Democratic  State  Senate 
President  John  B.  Larson  was  among  Dabrowski' s  targets  for  his  possible 
"influence  peddling"  activities.  Specifically,  Mr.  Larson  was  accused  of  a 
possible  conflict  of  interest  after  he  apparently  recorded  a  favorable  vote  for 
the  Fleet  Bank  Corporation  concerning  Interstate  Banking  Exemption 
legislation.  He  had,  at  that  time,  taken  out  a  sizable  loan  from  Fleet  for  his 
insurance  business. 

Upon  your  appointment  as  the  new  U.S.  Attorney  for  the  District  of 
Connecticut,  one  of  your  first  decisions  was  to  close  the  Larson  case. 
Answering  suggestions  that  you  hurried  the  case  along,  you  stated  that  you 
"were  mindful  that  Mr.  Larson  is  a  public  figure  , . .  and  intended  to 
complete  the  investigation  expeditiously." 
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However,  in  1 993  when  the  Connecticut  State  Representative  and 
Republican  State  Chairman  Richard  Foley,  Jr.  was  accused  of  accepting  a 
$25,000  bribe  from  bankers  who  allegedly  sought  a  favorable  vote  on 
legislation,  which  he  apparently  voted  against,  your  office  aggressively 
sought  to  prosecute  the  official  on  bribery  and  tax  fraud  charges.  After  Mr. 
Foley  was  released  in  1994,  pending  his  appeal  to  the  Second  Circuit,  your 
office  invested  time  in  preparation  for  the  appeal  and  publicly  commented 
on  the  disappointment  it  felt  towards  Foley's  interim  release.   When  his 
appeal  came  up  for  hearing  and  decision,  your  office  once  again  invested 
much  energy  in  trying  to  have  the  conviction  upheld.  However,  the 
conviction  was  reversed  in  1996  and  yet  your  office  persisted  -  vowing  to 
bring  the  case  before  the  Supreme  Court  for  review.  Not  until  the  Justice 
Department  denied  your  request  for  that  appeal  in  June  of  1 996,  did  you 
end  the  prosecution  of  Mr.  Foley. 

lA.  Please  describe  what  facts  differentiated  these  two  public 
corruption  cases  so  that  the  prosecution  of  one  official  went  forward,  but  the 
other  was  dropped.   What  other  reasons,  if  any,  besides  the  facts,  may  have 
helped  determine  your  decision  in  these  two  cases? 

Because  of  Grand  Jury  secrecy  rules,  I  am  prohibited  firom  discussing 
certain  factual  and  evidentiary  matters  in  both  cases. 

As  to  the  Larson  matter,  the  decision  not  to  prosecute  was  made  after 
the  career  Assistant  United  States  Attorney  assigned  to  the  matter  and 
the  FBI  Supervisor  for  Financial  Fraud  in  the  District  of  Connecticut 
advised  me  that  there  was  not  a  sufficient  basis  to  prosecute  Mr. 
Larson,  based  on  their  investigation. 

As  to  the  Foley  matter,  Mr.  Foley  was  indicted  under  the  supervision  of 
U.S.  Attorney  Dabrovirski,  prior  to  the  commencement  of  my  service  as 
United  States  Attorney.  The  jury  returned  a  guilty  verdict  against  Mr. 
Foley  for  taking  $25,000  to  iiifluence  certain  banking  legislation.  The 
verdict  was  returned  shortly  after  my  term  began  in  1993. 

Following  Mr.  Foley's  conviction,  he  appealed  to  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit.  A  divided  panel  of  the  Second  Circuit 
reversed  and  remanded  his  conviction  on  the  basis  that  the  federal 
bribery  statue  did  not  apply  to  that  type  of  conduct.  United  States  v. 
Foley.  73  F.3d  484  (2d  Cir.  1996).  Judge  Lombard  of  the  Second  Circuit 
"  a  respected  former  prosecutor  -•  issued  a  vigorous  dissent  in  which  he 
stated  that  the  majority's  interpretation  of  the  federal  bribery  statute 
was  wrong  and  would  frustrate  Congress'  intent  in  passing  the  statute 
and  in  prosecuting  public  corruption.  Judge  Lombard  stated  that  "The 
majority's  .  .  .  conclusion  belies  the  statute's  plain  language  and 
misreads  its  legislative  history."   73  F.3d  at  495. 

On  the  basis  of  Judge  Lombard's  dissent,  my  office  attempted  to  seek  en 
banc  review  by  the  Second  Circuit  and  authorization  from  the  Justice 
Department  for  filing  a  petition  of  certiorari  to  the  United  States 
Supreme  Coturt,  but  was  unsuccessful.  The  Supreme  Court 
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subsequently  granted  certiorari  on  the  same  issue  in  United  States  v. 
MarmQlejft,  89  F.3d  1 185  (5th  Cir.  1996),  ssii.  granted  silb  nom.  Salinas 
V.  United  States.  117  S.  Ct-  1079  (1997). 

The  decisions  in  both  the  Larson  and  Foley  matters  were  made 
entirely  on  the  basis  of  the  facts  and  law  and  not  on  any  other  factors. 


IB.   Will  your  very  close  involvement  with  Connecticut  Democratic 
State  politics  over  the  past  10 years  not  have  any  effect  on  your  ability  to 
objectively  assess  and  interpret  the  laws  of  this  country  as  they  apply  to 
parties  who  would  appear  before  you  as  a  district  fudge? 

My  past  political  activities  will  have  no  efiFect  on  my  ability  to 
objectively  assess  and  interpret  the  laws  of  this  country  as  they  apply  to 
parties  who  would  appear  before  me  if  1  am  confirmed  as  a  United 
States  District  Judge. 
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Superior  (Sourt  of  ttjc  fiistrtct  of  (EolumbiQ 
fiSaiitiingtan.  ^.(L.     ZaOQl 

iflforo  1^-  Krmi«i»o.  Sir.  _   ^_ 

7  July  1997 


The  Honorable  Orrin  G.  Hatch 
Chairman,  Committee  on  the  Judiciary 
United  States  Senate 
224  Dirkeen  Senate  Office  Building 
Washington,  D.  C.  20510 

Dear  Mr.  Chairman: 

I  write  in  response  to  the  written  questions  from 
Senator  Ashcroft  for  the  judicial  nominees  who  appeared 
before  the  Committee  on  the  Judiciary  on  June  25,  1997. 
Those  questions  and  my  responses  are  as  follows: 

1 .  Which  current  Supreme  Court  Justice  do  you  most 
admire,  and  why? 

While  I  respect  each  member  of  the  Supreme 
Court  and  the  Supreme  Court  as  an  institution, 
I  do  not  admire  any  one  Justice  more  than  any 
other. 

2.  What  Judge  or  Justice  has  most  influenced  your 
thinking  concerning  the  constitutional  separation 
of  powers,  and  why? 

Justice  Hugo  Black  has  influenced  most  my 
thinking  concerning  the  constitutional 
separation  of  powers  because  he  is  the  author 
of  Younoscown  Sheet  fc  Tube  Co.  V.  Sawyer  (the 
pteel  seizure  case)  .  343  U.S  79  (1952)  ,  a 
seminal  opinion  that  elucidates  this  important 
doctrine . 

3.  What  does  the  discretionary  power  of  the  judiciary 
mean  to  you? 

Discretionary  power  refers  to  those 
circumstances  when,  in  the  absence  of  hard  and 
fast  rules,  a  trial  court  makes  an  informed 
choice  among  alternatives  in  accordance  with 
governing  legal  principles.  An  example  of  an 
instance  when  a  court  exercises  discretion  ie 
in  the  area  of  sentencing.  In  the  federal 
system,  the  court  imposes  a  sentence  that  is 
within  a  range  set  by  the  sentencing 
guidelines.  Another  example  is  when  a  court 
imposes  one  of  several  possible  sanctions  upon 
a  party  who  does  not  comply  with  the  discovery 
rules  in  accordance  with  the  Federal  Rules  of 
Civil  Procedure . 
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4.  Under  what  circumstances  should  a  federal  Judge 
apply  federal  common  law? 

The  United  States  Supreme  Court  has  recently 
addressed  the  question  posed  in  Atherton  v . 
F.D.I.C.  .  117  S.  Ct.  666  (1997).  The  core 
principle  to  be  derived  from  this  case  and 
Erie  R.  Co.  v  Tomokine.  304  U.S.  64  (1938)  is 
that  except  for  matters  specifically  governed 
by  the  Federal  Constitution  or  by  Acts  of 
Congress,  state  law  provides  the  applicable 
rules  for  decision.  Consequently,  those 
instances  when  a  federal  judge  should  apply 
federal  common  law- -the  judicial  formulation 
of  a  special  federal  rule  of  decision- -are  few 
and  restricted.  Moreover,  before  a  federal 
court  applies  federal  common  law,  there  first 
must  be  a  showing  of  a  significant  conflict 
between  some  federal  policy  or  interest  and 
Che  use  of  state  law. 

5.  Which  law  review  article  or  boolc  has  most 
influenced  your  view  of  the  law? 

My  view  of  the  law  has  not  been  Influenced  by 
any  single  law  review  article  or  book.  My  view 
of  the  law  has  been  influenced  by  my  legal 
research,  predominantly  in  the  official 
reports  of  court  cases,  when  I  have  addressed 
various  legal  issues  in  cases  over  which  I 
have  presided. 

6.  What  role  do  you  think  legislative  history- -by  which 
I  mean  the  various  committee  reports,  hearing 
transcripts  and  floor  statements- -should  play  in  the 
interpretation  of  the  text  of  a  statute? 

The  primary  and  general  rule  of  statutory 
interpretation  is  that  the  intent  of  the 
lawmaker  is  to  be  found  in  the  language  that 
he  or  she  uses.  However,  if  the  statutory 
language  is  ambiguous  or  if  giving  effect  to 
the  literal  words  of  a  statute  would  bring 
about  a  result  completely  at  variance  with  the 
purpose  of  the  statute,  then  the  court  may 
take  into  consideration  sources  such  as  the 
legislative  history  of  the  statute.  However, 
courts  should  be  wary  of  committee  reports, 
particularly  those  published  long  after  a 
law's  enactment,  hearing  transcripts,  and 
floor  statements.  Such  sources  may  not  be  an 
accurate  reflection  of  the  legislature's 
intent  or  may  reflect  only  one  lawmaker's 
point  of  view. 

Sincerely  yours, 


Henry  H.  Kennedy,  Jr. 
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July  7,  1997 


The  Honorable  Orrin  G.  Hatch 
Cbaiman,  Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Chairman  Hatch: 

I  wish  to  express  my  eincerest  appreciation  to  you  and  to 
the  nenbers  of  the  Connnittee  on  the  Judiciary  for  affording  me 
the  opportunity  to  appear  before  the  Cononittee  for  my 
confirmation  bearing  on  June  25tb.   I  have  received  the  written 
follow-up  questions  from  members  of  the  Committee.   I  submit  the 
attached  responses  for  the  Committee's  consideration. 

truly  yours, 
Anthony  W. 


QUESTIONS  FROM  SENATOR  ASHCROFT 

1.  Which  current  Supreae  Court  Justice  do  you  most  admire,  and 
why? 

I  have  a  deep  and  abiding  respect  for  the  Supreme  Court  as 
the  highest  authority  of  our  judicial  branch  of  government,  and 
for  each  of  the  individuals  who  serve  as  Justices  on  the  Supreme 
Court.   There  is  no  one  particular  current  Supreme  Court  Justice 
that  I  most  admire. 

2.  What  Jndge  or  Justice  has  most  influenaad  your  thinking 
eoneemlBg  the  eoaetltutlenal  ■aparatlon  of  powers,  and  why? 

John  Marshall,  in  his  position  as  Chief  Justice  of  the 
United  States  Supreme  Court  from  1801  to  1835,  was  instrumental 
in  establishing  the  role  of  the  judiciary  in  our  constitutional 
form  of  government.   Beginning  with  his  decision  in  Marburv  v. 
Madison.  Chief  Justice  Marshall  has  Influenced  an  entire  nation's 
view  of  the  interrelationship  of  our  three  branches  of  government 
under  the  Constitution.   In  Marburv  v.  Madison,  he  held  that  the 
section  of  the  Judiciary  Act  of  1789  that  gave  original 
jurisdiction  to  the  Supreme  Court  to  issue  a  writ  of  mandanus  In 
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that  ease  was  uncoostltutlonal .   In  so  holding.  Chief  Justice 
Karsball  articulated  the  doctrine  o£  judicial  review  and 
recognised  that  the  jurisdiction  of  the  federal  courts  is  limited 
by  the  provisions  of  Article  III  of  the  Constitution. 

3.  Mbat  does  the  discretionary  power  of  the  judiciary  aMan  to 
yoa? 

Within  the  strict  parameters  of  the  Constitution,  and 
applicable  legislation  and  appellate  court  precedent,  a  federal 
district  court  judge  is  afforded  certain  discretion  in  his  or  her 
decision  making  duties.   For  example,  under  the  Federal  Rules  of 
Civil  Procedure,  a  judge  may  exercise  discretion  to  order 
pretrial  conferences,  permissive  intervention,  consolidation  of 
actions  or  separate  trials  and,  under  the  federal  sentencing 
guidelines,  a  judge  may  exercise  discretion  on  specified 
sentencing  issues.   The  exercise  of  discretion  does  not  include 
the  power  to  maXe  law  or  to  change  existing  law.   Thus,  any 
exercise  of  judicial  discretion  must  be  tempered  with  the 
exercise  of  judicial  restraint  in  the  performance  of  a  judge's 
duties . 

4.  Under  what  cireoBBtances  should  a  federal  Judge  apply 
federal  coBaon  law? 

A  federal  Judge  should  apply  federal  common  law  only  in  very 
limited  instances,  and  only  where  the  Constitution  or  a  statute 
does  not  provide  a  rule  of  decision.   The  power  to  make  federal 
laws  is  vested  with  Congress.   It  should  be  noted  that  in  the 
landmark  case  of  Erie  R.  Co.  v.  Towmkins.  304  O.S.  64,  78  (1938), 
the  United  States  Supreme  Court  held  that  "There  is  no  federal 
general  common  law."   This  holding  was  recently  reaffirmed  by  the 
Supreme  Court  in  the  case  of  Atherton  v.  Federal  Deposit 
Insurance  Corp.  117  S.Ct.  666  (1997).  Federal  Judges  should  also 
recognize  that  the  failure  of  Congress  to  enact  a  particular  law 
may  well  constitute  an  affirmative  decision  by  Congress  not  to  do 
so. 

A  federal  district  court  judge  should  only  apply  a  federal 
common  law  rule  of  decision  that  has  been  established  as 
precedent  by  a  federal  appellate  court.  A  federal  district  court 
judge  should  neither  make,  nor  change,  a  federal  common  law  rule 
of  decision. 

5.  Nblch  law  review  article  or  book  has  most  Influenced  your 
Tiew  of  the  law? 

From  1985  to  1996,  I  had  the  opportunity  to  teach  law 
courses  at  a  local  law  school.   During  the  1993-1994  school  year, 
I  taught  a  civil  procedure  course.   The  text  book  that  I  used  was 
Pleading  and  Procedure.  Sixth  Edition  by  Louisell,  Hazard  and 
Tait.   During  the  1995-1996  school  year,  I  taught  an  evidence 
course.   The  text  book  that  I  used  was  Evidence.  Eighth  Edition 
by  Waltz  and  Park.   Both  of  these  books  were  excellent  teaching 
tools,  and  they  influenced  ray  view  of  the  law  by  allowing  me  to 
keep  current  on  cases  and  rules  relating  to  civil  procedure  and 
evidence.   In  general,  my  view  of  the  law  has  been  influenced  by 
articles,  books  and  cases  that  I  have  referred  to  that  have 
assisted  me  in  resolving  an  issue  of  law.   If  I  am  confirmed,  my 
role  as  a  federal  district  court  judge  will  be  to  apply  the  law 
that  governs  the  case  that  is  before  me. 

6.  What  role  do  you  think  legislative  history  —  by  which  Z 
■aan  the  various  cooKittee  reports,  hearing  transcripts  and 
floor  statements  —  should  play  in  the  Interpretation  of  the 
text  of  a  statute? 

A  federal  district  court  judge  should  use  extreme  caution 
and  restraint  in  attempting  to  interpret  the  text  of  a  statute 
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from  legislative  history.   Where  there  is  an  ambiguity  or 
uncertainty  in  the  plain  language  of  the  text  of  a  statute,  a 
federal  district  court  judge  may  look  to  legislative  history  to 
assist  in  the  interpretation  of  the  text  of  that  statute. 
However,  a  federal  district  court  judge  should  only  consider 
legislative  history  which  clearly  expresses  the  intent  and  will 
of  the  legislature.   Committee  reports,  hearing  transcripts  and 
floor  statements  may  well  only  express  the  thoughts  of  a  single 
legislator  at  that  moment  in  time.   Thus,  such  materials  could 
have  no  value  in  the  interpretation  of  the  text  of  a  statute.   A 
federal  district  court  judge  should  not  make  new  law,  or  change 
existing  law,  under  the  guise  of  purporting  to  interpret  the  text 
of  a  statute  from  legislative  history. 


QUESTIOMS  FROM  SENATOR  THURMOND 

7.  Judge  Isbll,  In  our  tripartite  syBtea  of  govemaent,  the 
CongreBS,  under  the  Constitution,  wakes  the  law.   The 
President,  as  the  Chief  Executive,  en force b  the  law.   The 
judiciary  Interprets  the  law.   It  appears  that  Boae  judges 
Beea  to  think  they  have  the  authority  to  make  law.   What  Is 
your  opinion  of  ay  Interpretation  of  our  Federal  system  of 
govemaent? 

I  agree  with  your  interpretation  of  our  Federal  system  of 
government.   Our  Constitution  clearly  provides  that  the 
legislative  powers  are  vested  in  Congress,  the  executive  power  is 
vested  in  the  President,  and  the  judicial  power  is  vested  in  the 
Supreme  Court  and  in  inferior  courts  that  Congress  may  ordain. 

8.  Judge  Ishil,  aany  coaplaln  that  a  case  takes  too  long  to 
wind  its  way  through  the  courts.   As  a  Federal  judge,  what 
specific  efforts  do  you  Intend  to  iaplenent  to  encourage  the 
speedy  resolution  of  your  cases? 

If  I  am  confirmed,  I  will  implement  an  active  case 
management  system  whereby  I  will  become  involved  in  the 
management  of  each  of  ray  cases  from  the  earliest  possible  time 
from  the  filing  of  the  case.   i  will  work  with  the  attorneys  and 
parties  to  ensure  that  all  pretrial  matters,  such  as  discovery 
and  motions,  are  done  in  a  timely  manner.   I  will  encourage  early 
resolution  of  cases  by  referral  of  appropriate  cases  to  alternate 
dispute  resolution  or  settlement  conferences.   I  will  make  use  of 
scheduling  orders  and  the  setting  of  hearing  and  trial  dates  to 
establish  set  time  lines  for  the  timely  processing  and  resolution 
of  my  cases.   I  will  discourage  continuances  of  cases  except  upon 
legal  authority,  where  good  cause  is  shown  and  there  is  no 
prejudice  to  the  other  parties.   I  will  work  closely  with  the 
other  judges,  the  magistrate  judges  and  staff  to  promote  a  court 
wide  team  effort  to  ensure  that  all  cases  are  handled  in  a  timely 
and  fair  manner. 

9.  Judge  Ishli,  soBie  .contend  that  law  clerks  for  Federal 
judges,  espealally  clerks  who  are  permanent  and  work  In  a 
career  capacity ,  sometlBes  aaass  too  much  power  because  the 
judge  tends  to  increasingly  delegate  authority  and 
responsibility  to  them.   What  is  your  view  of  the  rola  of 
law  clerks? 

If  I  am  confirmed,  the  role  of  my  law  clerks  will  be  to 
assist  me  in  carrying  out  my  duties  as  a  judge.   I  will  not 
delegate  to  a  law  clerk  any  authority  or  responsibility  that  is 
properly  within  the  province  of  the  judicial  authority  of  the 
judge.   Within  this  framework,  my  law  clerks  will  be  a  valuable 
and  integral  part  of  my  staff.   I  expect  that  we  will  be  working 
many  long  and  productive  hours  together.   I  will  gladly  give  them 
the  respect  and  support  that  they  deserve  in  their  role  as  my  law 
clerks. 
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SUPERIOR  COURT  OF  NEW  JERSEY 

ESSEX  VICINAGE 
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CHAMBER  OF  gS    |SSS|    EIB  ESSEX  COUNTT  COURTS  BUILDING 

KATHARINE  SWEENEY  HAYDEN  €4vl^^^liF  NEWARK.  NEW  JERSEY  07102 

JUDGE 


July   2,    1997 


Honorable  Orrin  G.  Hatch 
Chairman,  Senate  Judiciary  Committee 
224  Dirksen  Senate  Office  Building 
Washington,  DC  20510-6275 

Dear  Mr.  Chairman: 

Attached  please  find  my  responses  to  written  questions 
submitted  by  Senators  Thurmond  and  Ashcroft. 


Katharine  Sweeney  Hayden,  J.S.C 


RESPONSE  OP  JinXSE  KATHARINE  SWEENEY  HAYDEN  TO 
QUESTIONS  FROM  SENATOR  THURMOND 


1.    Federal  Rule  of  Civil  Procedure  11  permits  federal 
judges  to  iii^>ose  sanctions  against  attorneys  for  iinwarrcinted 
claims  or  representations  made  in  their  pleadings.   Some  say 
this  rule  is  an  important  tool  for  judges,  while  others 
believe  it  discourages  litigemts  from  testing  the  boundaries 
of  existing  law.   ffhat  is  your  opinion  of  Rule  11? 

My  opinion  of  Rule  11  is  that  it  is  an  important  tool 
for  judges  to  rid  the  court  system  of  frivolous  litigation. 
Properly  used,  it  requires  lawyers  to  do  their  homework 
before  burdening  the  courts . 


2.    It  is  a  widely  held  view  that  judges  should  manage 
their  caseloads  as  efficiently  as  possible  to  avoid 
unnecessary  delay  in  the  disposition  of  cases.   Do  you  view 
scheduling  orders,  whereby  a  judge  establishes  deadlines  for 
amendments  to  pleadings  and  discovery,  as  one  tool  of 
caseload  management,  and  if  so,  how? 
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judges  must  manage  their  caseloads  through  their  o«m 
close  involvement  with  the  progress  of  each  assigned  case. 
Credible  deadlines  esteiblished  in  scheduling  orders  can  be 
an  in^jorteuit  tool  for  maintaining  the  efficiency  of  the 
judiciary.   By  hcuids-on  and  energetic  insistence  on 
adherence  to  such  deadlines,  with  reasonable  flexibility  for 
unforeseen  circumstances,  a  judge  Ceui  create  a  climate  that 
fosters  efficient  emd  just  dispositions. 


3.   Why  do  you  wish  to  become  a  District  Judge? 

When  I  first  became  a  state  court  judge  five  years  ago, 
I  decided  to  devote  the  rest  of  my  professional  career  to 
piablic  service.   I  have  found  great  professional  joy  in 
presiding  over  disputes  within  the  requirements  of  our 
adversary  system.   Federal  litigation  addresses  even  more 
con^lex  legal  and  factual  issues  and,  at  times,  multiple 
parties,  thereby  broadening  the  daily  challenges  euid 
intellectual  demands  inherent  in  being  a  good  judge.   I 
would  hope  to  bring  to  that  splendid  opportunity  my 
experience  and  work  ethic  gained  by  my  years  on  the  state 
court  bench. 


RESPONSE  OF  JUDGE  KATHARINE  SWEENEY  HAYDEN 
TO  QUESTIONS  FROM   SENATOR  ASHCROFT 


1.   Which  current  Supreme  Court  Justice  do  you  most  admire, 
and  why? 

I  most  admire  Justice  Sandra  Day  O'Connor,  who  recently 
was  honored  at  a  forum  at  Seton  Hall  Law  School  in  Newark, 
New  Jersey,  of  which  I  am  a  graduate.   Her  warmth  and  charm 
and  her  intellectual  vigor  inspired  me.   The  enthusiastic 
response  of  many  of  the  students  and  faculty  to  her  address 
made  it  evident  why  she  serves  as  a  role  model  to  women  and 
men  in  the  legal  profession. 


2 .   What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

Justice  Felix  Frankfurter  has  most  influenced  my 
thinking  on  the  constitutional  separation  of  powers. 
Drawing  on  his  years  as  a  professor  of  constitutional  law, 
he  brought  to  the  bench  his  keen  sense  of  when  the  courts 
should  interfere  with  legislative  or  executive  actions  and 
when  they  should  abstain. 


3.   What  does  the  discret  '>nary  power  of  the  judiciary  mean 
to  you? 

Judicial  discretionary  power  is  the  practical 
application  of  applicable  law  to  the  particular  facts  at 
hand  with  precision  and  common  sense.   By  way  of  practical 
example,  then,  a  district  court  judge  exercises  discretion 
when  imposing  a  sentence  within  the  Federal  Sentencing 
Guidelines;  when  making  evidentiary  rulings  consistent  with 
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the  Federal  Rules  of  Evidence;  when  conducting  voir  dire 
within  the  boundaries  of  the  Federal  Rules  of  Criminal 
Procedure;  when  prescribing  courtroom  protocol  consistent 
with  the  dignity  and  significance  of  federal  proceedings 
generally.   Because  federal  courts  are  courts  of  limited 
jurisdiction,  an  exercise  of  the  discretionary  power  of  the 
federal  judiciary  occurs  when  it  declines  to  exercise  power 
or  rules  that  it  is  without  jurisdiction. 


4 .    Under  what  circumstances  should  a  federal  Judge  apply 
federal  conmon  law? 

The  Supreme  Court  spoke  directly  to  this  issue  in  its 
January,  1997  decision  in  Atherton  v.  F.D.I.C.  117  S.Ct. 
666.   Substantively  the  Court  vacated  a  ruling  by  the  Third 
Circuit  which  would  have  permitted  an  action  for  negligence 
filed  against  officers  of  a  federally  chartered  bank  based 
on  a  legal  standard  of  care  grounded  in  federal  common  law. 
The  Supreme  Court  reasoned  in  Atherton  that  historically 
those  instances  where  the  Court  had  in  fact  created  a 
special  federal  rule  of  decision  were  "few  and  restricted," 
and  were  preconditioned  on  a  "significant  conflict"  between 
some  federal  policy  or  interest  and  the  use  of  state  law. 
This  holding  reinforced  the  doctrine  of  Erie  R.  Co.  v. 
Tompkins .  58  S.Ct.  817,  822  (1938)  that  "there  is  no  federal 
general  common  law, "  and  that  except  in  matters  governed  by 
the  Constitution  or  Acts  of  Congress,  the  law  to  be  applied 
in  any  case  is  the  law  of  the  State. 


5 .   Which  law  review  article  or  book  has  most  influenced 
your  view  of  the  law? 

As  a  trial  judge  who  has  presided  over  hundreds  of 
adversarial  proceedings,  I  have  been  most  influenced  by 
Professor  Francis  Wellman's  book.  The  Art  of  Cross 
F.xami nation-   This  bible  for  all  trial  lawyers,  first 
published  at  the  turn  of  the  century,  continues  to  influence 
the  operation  of  the  most  important  truth-seeking  mechanism 
we  have,  which  is  cross-examination  in  the  presence  of  the 
fact  finder. 


6.    What  rol-s  do  you  think  legislative  history  —  by  which 
I  mean  the  various  committee  reports,  hearing  tramscripts 
and  floor  statements  —  should  play  in  the  interpretation  of 
the  text  of  a  statute? 

My  own  view  of  statutory  interpretation  is  that  a  judge 
must  read  the  statute  as  a  whole  and  apply  its  common  sense 
meaning.   Comments  of  members  of  the  Judiciary  Committee  at 
the  hearing  on  June  25,  1997  were  instructive  on  the 
problematic  value  of  legislative  history,  given  the 
realities  of  legislative  activity. 
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CLARENCE  J.  SUNDRAM  ^^^IV^Q     ,,,, 

ATTORNEY  AT  LAW  ^'~  P      IQQy 

28  TIERNEY  DRIVE  ''^Hl 

DELMAR.  NEW  YORK  12054 
(518)  439-9740 


July  3,  1997 


The  Honorable  Orrin  G.  Hatch 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Chainnan: 

At  the  request  of  the  Committee,  I  am  submitting  the  attached  responses  to  the  written 
questions  I  received  on  June  30, 1997  following  the  hearing  on  my  nomination  to  be  a  United 
States  District  Court  Judge  for  the  Northern  District  of  New  York. 

Thank  you  for  the  opportunity  to  address  these  questions. 

Sincerely, 


^fcULtcOL  y/-  o^^^^*^^^(^<a»M. 


Clarence  J.  Sundram 


QUESTIONS  FROM  SENATOR  ASHCROFT 

Questions  for  All  Five  Nominees 

1.         Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

Justice  Sandra  Day  O'Connor.  Justice  O'Connor  has  displayed  a  keen  understanding  of  the 
roles  and  responsibilities  of  state  and  local  governments,  reflective  of  her  experience  in  state 
govenunent.  I  admire  her  ability  to  balance  individual  rights  and  broader  societal  interests  in  the 
cases  that  come  before  the  Court 


2.         What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers  and  why? 

Lawrence  H.  Cooke,  Chief  Judge  of  the  New  York  Court  of  Appeals.  Judge  Cooke  was  a 
student  qX.  conttitiitional  democracy  and  strongly  believed  that  the  strength  of  our  system  of 
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govemmeot  depended  on  each  branch  respecting  the  specific  role  and  responsibility  assigned  to  the 
others  under  the  Constitution.  He  constantly  emphasized  that  judges  must  resist  any  impulse  to 
encroach  upon  powers  reserved  to  the  other  branches.  During  my  years  as  his  law  clerk,  through  our 
many  discussions  on  the  nature  of  the  judicial  process,  he  influenced  my  thinking  about  the 
constitutional  separation  of  powers. 


3.         What  does  the  discretionary  power  of  the  Judiciary  mean  to  you? 

The  powers  of  the  federal  judiciary  are  largely  determined  by  statutes.  However,  in  some 
instances,  federal  courts  are  given  room  to  exercise  discretion  in  decision-making,  bounded  by  the 
rules  and  principles  of  law.  An  example  is  the  discretion  given  to  a  judge  to  impose  a  criminal 
sentence  within  the  range  prescribed  by  the  sentencing  guidelines.  Discretion  is  not  the  indulgence 
of  judicial  whim  but  the  exercise  of  judgment  based  on  the  facts  and  guided  by  the  law.  Discretion 
is  exercised  where  there  are  alternative  methods  of  proceeding  that  are  permitted  by  law,  and  the 
judge  must  make  a  decision  on  which  method  is  fair  and  equitable  considering  all  the  circumstances, 
and  guided  by  applicable  precedents. 


4.         Under  what  circumstances  should  a  federal  Judge  apply  federal  common  law? 

Federal  courts  predominantly  use  statutory  law.  In  Erie  Railroad  v.  Tomkms,  304  U.S.  64 
(1938)  the  Supreme  Court  noted  that  there  was  no  federal  conunon  law.  Federal  courts  rely  upon 
state  substantive  law,  including  common  law,  in  diversity  actions. 

However,  there  are  areas  in  which  courts  are  required  to  apply  a  common  law  approach  as 
there  is  no  specific  statutory  provision  or  because  Congress  has  specifically  directed  it  to  do  so.  An 
example  is  rule  501  of  the  Federal  Rules  of  Evidence.  Congress  has  not  codified  a  law  of  privileges 
in  federal  courts  but  has  left  it  to  the  courts  to  define  new  privileges  by  interpreting  the  principles 
of  the  common  law  in  light  of  reason  and  experience. 

In  Jaffe  v.  Redmond, U.S. (95-266.  1996)  the  Supreme  Court  used  the  common  law 

^>proach  to  recognize  a  psychother^ist-patient  privilege  in  federal  courts  in  light  of  the  experience 
of  the  50  states  in  enacting  or  recognizing  some  form  of  this  privilege. 

As  the  Supreme  Court  recently  reiterated  in  Atherton  v.  FDIC, U.S. (No.  95-928,  Jan. 

14, 1997)  a  federal  court  may  fashion  federal  common  law  rules  only  upon  a  specific  showing  that 
the  use  of  state  law  will  create  a  significant  conflict  with,  or  threat  to,  some  federal  policy  or  interest 


5.         Which  law  review  article  or  book  has  most  hifluenced  your  view  of  the  law? 

A  History  of  American  Law  by  Lawrence  M.  Friedman. 


6.  What  role  do  you  think  legislative  history  —  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  —  should  play  in 
the  interpretation  of  the  text  of  a  statute? 

In  interpreting  a  statute,  a  court  should  rely  upon  the  text  of  the  statute  itself  since  that  is  all 
that  has  been  enacted  into  law.  In  my  experience  in  worldng  with  the  New  Yoik  State  Legislature 
in  drafting  state  laws,  I  am  aware  of  the  limited  usefulness  of  secondary  sources  in  interpreting  the 
law.  Committee  reports,  hearing  transcripts  and  floor  statements  may  represent  the  views  of 
individual  legislators  regarding  the  statute,  but  they  do  not  necessarily  represent  the  view  of  the 
l^islature  as  a  whole.  That  view  is<:ontained  in  the  law  as  enacted.  Furthermore,  these  sources  oAeo 
contain  conflicting  information  or  views  that  compound  the  difGculty  inherent  in  placing  heavy 
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reliance  upon  them.  In  the  event  that  a  statute  is  perplexing  in  its  ambiguity,  these  secondary  sources 
may  sometimes  be  helpful  in  understanding  the  usage  of  the  language  in  a  statute  and  the  nature  of 
the  problem  it  was  designed  to  address. 


Questions  for  Mr.  Sundram 

7.  a.  In  your  comment  on  increasing  minority  enrollment  in  law  school,  you 
stated  that  'the  only  way  in  which  one  can  determine  if  a  policy  of  equal 
treatment  of  black  and  white  is  discriminatory  is  to  examine  Its 
operational  consequences."  By  this  I  take  your  position  to  have  been  that 
a  government  policy  of  non-discrtmlnation  can,  in  fact,  be 
discriminatory  if  it  does  not  lead  to  equal  results.  Is  that  a  correct 
statement  of  your  view  in  the  article?  Is  that  stiU  your  position? 

No.  The  law  does  not  require  equal  results  but  equal  opportunity.  Suggestions  that 
opportunities  are  not  equal  are  sometimes  provided,  but  not  proved,  by  the  operational  consequences. 
The  quoted  language  was  intended  to  recognize  that  policies  that  appear  to  be  neutral  can  have  a 
disparate  impact  upon  different  groups.  For  example,  a  neutral  height  requirement  of  S'  6"  for  a 
police  force  would  have  a  different  impact  upon  women  than  men.  This  does  not  conclude  the 
inquiry  about  whether  there  is  discrimination,  but  is  a  starting  point  for  the  inquiry. 

As  the  Supreme  Court  wrote  in  City  of  Richmond  v.  J  A.  Croson  Co.,  109  S.  Q.  706  (1989), 
"where  gross  statistical  disparities  can  be  shown,  they  alone  in  a  proper  case  may  constitute  prima 

facie  proof  of  a  pattern  or  practice  of  discrimination But  it  is  equally  clear  that  '[w]hen  special 

qualifications  are  required  to  fill  particular  jobs,  comparisons  to  the  general  population  (rather  than 
to  smaller  groups  of  individuals  who  possess  the  necessary  qualifications)  may  have  Uttle  probative 
value.*"  (p.  725-26,  citations,  internal  quotes  omitted.)  The  Court  detailed  the  type  of  inquiry  that 
is  necessary  to  determine  whether  the  statistics  are  supported  by  evidence  of  identified  discrimination 
against  individuals  or  a  pattern  of  individual  discriminatory  acts  which,  if  established,  would  support 
the  need  for  remedial  measures. 


b.  In  that  same  comment,  you  stated  that  there  was  a  need  for  "lawyer 
whose  skin  color  will  not  erect  insurmountable  barriers  between 
themselves  and  their  clients."  Do  you  continue  to  believe  that  skin  color 
creates  barriers  that  are  "insurmountable?" 

No,  I  do  not.  I  think  there  has  been  a  great  deal  of  progress  in  race  relations  in  the  27  years 
since  I  wrote  this  article. 


c  In  that  same  comment,  you  stated  that:  "Racial  classifications . . .  may 
be  permissible  so  long  as  they  are  "benign"  and  do  not  tend  to  stigmatize 
members  of  a  class."  Is  that  still  your  view?  How  does  that  compare  to 
the  view  taken  by  the  Supreme  Court  in  its  recent  cases? 

No.  These  statements  were  based  upon  a  reading  of  the  law  as  it  existed  in  1971.  It  is  clear 
following  the  U.S.  Supreme  Court's  decisions  in  City  of  Richmond  v.  J  A.  Croson  and  Adarand 
Construction  Corp.  V.  Pena  that  all  racial  classifications  will  be  subject  to  strict  scrutiny,  regardless 
of  the  characterization  of  the  motive  for  the  classification.  Unless  there  is  a  compelling  governmental 
interest  that  can  be  demonstrated  to  support  such  a  classification  and  that  such  classification  is 
narrowly  tailored  to  address  such  an  interest,  it  is  impermissible. 

d.  In  that  same  comment,  you  dismiss  any  need  for  a  beneficiary  of  a  racial 
preference  to  show  any  individual  discrimination.  Instead,  you  focus  on 
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the  harm  hiflicted  on  blacks  as  a  class  and  conclude  that:  "If  the  harm 
has  been  inflicted  upon  a  class,  it  is  only  fitting  that  the  remedy  be 
likewise  directed  toward  the  class;  since  the  group  has  been 
discriminated  against,  it  is  only  fitting  that  opportunities  be  provided  for 
members  of  the  group . . . ."  From  what  provision  of  the  Constitution  do 
you  derive  your  theory  of  group-based  rights? 

In  1971,  when  this  article  was  published,  affinnative  action  plans  had  been  used  to  benefit 
groups  identified  by  their  general  characteristics  rather  than  requiring  a  prior  finding  of  individual 
discrimination.  As  Justice  O'Connor  noted  in  her  opinion  in  Adarand,  until  the  ruling  in  City  of 
Richmond  v.  J  A.  Croson  in  1989,  the  Supreme  Court  had  not  reached  consensus  on  the  ^propriate 
constitutional  analysis  for  remedial  race-based  governmental  action.  Justice  O'Connor  wrote  for  a 
majority  of  the  Court  that  the  Constitution  protects  persons  not  groups  and  that  all  govenmiental 
action  based  on  race,  a  group  classification,  should  be  subjected  to  detailed  judicial  inquiry  to  ensure 
that  the  personal  right  to  equal  protection  of  the  laws  has  not  been  infringed.  Such  classification  may 
be  constitutionally  permissible  only  if  it  is  a  narrowly  tailored  measure  that  fiuthers  a  compelling 
governmental  interest 

Following  the  Court's  ruling  in  City  of  Richmond  and  Adarand,  the  type  of  affirmative  action 

plans  I  wrote  about  in  197 1  would  be  clearly  in^rmissible.  (See  Hopwood  v.  State  of  Texas, F.3d 

_  (5*  Cir.,  March  16. 1996)). 


8.  In  describing  your  litigation  experience,  you  note  that  you  served  as  a  member 
of  the  seven-member  Review  Panel  appointed  by  the  federal  District  Court  in 
the  litigation  concerning  the  Willowbrook  State  School  for  the  Mentally 
Retarded.  You  state  that:  "The  Panel's  responsibilities  included  interpreting 
provisions  of  the  Judgment  and  their  application  to  unforeseen  conditions, 
mediating  disagreements  between  plaintiffs  and  defendants;  and  monitoring 
compliance  with  the  terms  of  the  Consent  Judgment" 

a.         Do  you  have  any  concerns  whether  these  are  responsibilities  an  Article 
m  judge  should  delegate  to  people  outside  the  judiciary? 

Yes,  I  am  concerned  about  such  delegations  of  responsibility.  In  my  1980  Kennedy  School 
speech  discussing  the  Willowbrook  case,  I  said: 

"Perhaps  the  greatest  mischief  that  has  resulted  from  the  signing  of  the  Consent 
Judgment  has  come  about  as  a  result  of  the  actions  of  the  Willowbttxdc  Review  Panel 
which  was  created  both  to  monitor  the  implementation  process  and  to  recommend 
steps  necessary  to  ensure  implementation  of  the  judgment  It  is  this  latter  power, 
which  has  been  routinely  rubber-stamped  by  the  District  Court,  that  has  led  to  some 
of  the  most  drastic  and  unanticipated  intrusions  into  other  areas  of  state  government 
operations  and  which  eventually  resulted  in  the  demise  of  the  Panel  itself. 

Perhaps  the  most  disturbing  aspect  of  the  Willowbrook  Review  Panel  was  the 
composition  of  the  Panel  itself  and  the  powers  conferred  upon  it ...  A  majority  of 
the  Review  Panel  membership  was  more  interested  in  extending  the  fiontiers  of  the 
law  on  the  powers  of  the  Review  Panel  and  on  the  ability  of  the  Consent  Judgment 
to  make  sweeping  ctianges  in  state  policy  even  beyond  those  agreed  to  within  tlw  four 
comers  of  the  Decree." 


Does  the  need  for  the  District  Court  to  establish  such  an  outside  review 
panel  of  experts  suggest  that  administering  the  Consent  Judgment  — 
which  is  to  say  the  state  mental  health  system  —  might  have  been  beyond 
the  competence  of  a  single  federal  judge? 
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In  complex  litigation  in  specialized  areas  of  law,  courts  have  occasionally  relied  on  experts 
for  various  types  of  assistance  (e.g.,  special  masteis,  monitors,  court  appointed  experts).  Such 
devices  have  been  used  to  augment  the  £d}ility  of  the  court  to  manage  the  litigation.  However,  cases 
such  as  these  do  test  the  institutional  competence  of  the  court,  especially  where  the  litigation 
continues  for  a  prolonged  period  of  time  and  the  role  of  these  external  bodies  is  not  carefiilly  defined 
and  circumscribed. 


9.  You  note  that  this  lawsuit  and  the  Consent  Judgment  "reshaped  the  entu%  state 
service  system  for  people  with  mental  retardation."  Do  you  thhik  that  is  a 
proper  role  for  a  federal  court? 

This  lawsuit  resulted  in  a  Consent  Judgment  to  which  the  Governor  agreed.  The  Governor 
later  made  a  policy  decision  to  extend  the  principal  provisions  of  the  Consent  Judgment  from  the 
covered  institutions  to  all  state  institutions.  The  Legislature  supported  this  decision.  Thus,  the 
transformation  which  occurred  was  largely  a  result  of  voluntary  actions  by  the  elected  political 
leaders  rather  than  an  involuntary  imposition  by  the  federal  court,  although  the  lawsuit  was  the 
catalyst  for  their  actions.  Had  all  the  provisions  in  the  Decree  been  imposed  and  extended  by  a 
federal  court,  they  would  have  gone  beyond  what  was  required  to  address  the  specific  constitutional 
violations  that  were  found  and,  in  my  opinion,  would  have  been  unwarranted. 


10.  In  your  1980  Kennedy  School  speech  discussing  the  Willowbrook  litigation,  you 
observed  that  "judicial  intervention  would  provide  much  needed  leverage  in  the 
annual  war  over  allocation  of  a  fhilte  state  budget  among  strongly  competing 
interests."  Do  you  feel  that  this  is  a  legitimate  justification  for  judicial 
intervention? 

The  cited  quotation  describes  some  of  the  Govemor's  reasons  for  deciding  to  sign  the 
Consent  Judgment,  not  a  court's  rationale  for  intervention.  If  it  were  the  latter,  it  would  be  an 
inappropriate  function  for  the  judiciary  as  it  intrudes  upon  the  legislative  "power  of  the  purse."  The 
Consent  Judgment  did  not  bind  the  legislature  to  fund  its  requirements;  rather,  it  relied  upon  the 
Governor  to  make  requests  for  appropriations  and  to  persuade  the  legislature  of  the  need  for  such 
appropriations  Qlew  York  State  Association  for  Retarded  Children  v.  Carey,  63 1  F.2d.  162  (2d  Cir. 
1980)). 

11.  In  that  same  speech,  you  noted  that  you  thought  that  the  usefulness  of  the 
consmt  decree  decreased  over  time.  Do  you  think  there  might  be  some  merit  to 
asking  Judges  to  review  consent  decrees  periodically  to  ensure  that  they  remain 
necessary  to  address  a  continuing  violation? 

Rule  60  of  the  Federal  Rules  of  Civil  Procedure  enables  a  party  to  seek  relief  from  a 
judgment  when  it  is  no  longer  equitable  that  the  judgment  should  have  prospective  application  or 
for  any  other  reason  justifying  relief  fiom  the  operation  of  the  judgment.  In  Rufo  v.  Inmates  of  the 
Suffolk  County  Jail  (502  U.S.  367),  the  U.S.  Supreme  Court  indicated  that  in  institution  reform 
litigation  there  would  be  a  more  flexible  standard  for  modifying  court  orders  as  regards  prospective 
relief.  There  is  thus  a  mechanism  available  to  a  party  to  seek  relief  where  there  has  been  a  significant 
change  in  the  factual  or  legal  underpinning  of  a  judgment  Such  was  the  case  in  the  recent  decision 
of  the  U.S.  Supreme  Court  in  Agostini  v.  Felton,  _  U.S.  _  (No.  95-552,  June  23, 1997). 

Requiring  automatic  periodic  review  of  the  continuing  necessity  of  consent  decrees  would 
impose  a  considerable  burden  upon  the  parties  and  the  court  which  may  not  be  warranted  unless  one 
of  the  parties  is  seeking  relief. 


12.       You  also  served  on  a  court-appointed  review  panel  in  the  latter  stages  of  the 
Wyatt  V.  Sdckfuy  litigation,  which  concerned  the  Alabama  mental  health  system. 
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As  I  understand  it  the  Alabama  state  system  operated  under  a  federal-court 
Consent  Judgment,  as  later  modifled,  from  1972  up  until  the  time  you 
completed  your  questionnaire.  Do  you  know  if  that  consent  judgment  is  still  in 
place?  Do  you  think  that  the  presence  of  this  consent  judgment  backed  up  by 
the  federal  court's  contempt  power  has  hindered  the  ability  of  the  state  political 
process  to  address  this  problem? 

To  the  best  of  my  knowledge,  the  Consent  Decree  is  still  in  place.  The  Consent  Decree 
essentially  required  the  state  to  continue  to  make  substantial  progress  in  areas  the  state  itself  had 
identified  for  fiuther  effort.  I  do  not  know  whether  the  presence  of  the  Consent  Judgment  entered 
into  in  1986  has  hindered  the  ability  of  the  state  to  address  the  problem  through  its  political 
processes. 

The  long  duration  of  this  litigation  is  instructive  about  the  difficulty  of  long-term  judicial 

supervision  of  traditional  functions  of  the  state  and  local  government  In  Missouri  v.  Jenkins, U.S. 

(93-1823,  June  12,  1995),  the  Supreme  Court  indicated  the  undesirability  of  such  a  role  for 

federal  courts  and  approved  of  methods  of  disengagement  including  partial  unitary  dismissals  of 
portions  of  such  cases  as  substantial  compliance  is  achieved.  It  also  noted  that  the  court's  purpose 
is  not  only  to  remedy  the  constitutional  violation  to  the  extent  practicable  but  also  to  restore  control 
to  state  and  local  authorities. 


13.  In  a  1993  speech  to  the  American  Psychiatric  Conference,  entitled  "Litigation 
as  a  Catalyst  for  Mental  Health  Reform,"  in  which  you  discuss  the  Wyatt  case, 
you  praise  Judge  Johnson  as  "a  judge  who  was  not  daunted  by  the  challenge  of 
trying  to  restructure  complex  governmental  systems  to  vindicate  individual 
rights."  I  take  it  from  that  passage  that  Judge  Johnson  is  a  federal  judge  whom 
you  admire? 

In  that  speech,  I  was  contrasting  not  only  the  two  judges  who  presided  over  the  Wyatt 
litigation  at  different  periods  of  time  but  also  the  legal  environment  in  which  they  worked.  I  was 
describing  what  I  thought  the  historical  record  would  support,  not  either  praising  or  expressing 
admiration  for  either  judge.  I  respect  them  both. 

14.  In  light  of  your  extensive  experience  dealing  with  mental  health  issues,  are  there 
any  "rights"  that  you  think  that  individuals  with  mental  retardation  should 
have,  but  that  are  nonetheless  not  guaranteed  by  the  Constitution? 

No.  There  are,  of  course,  rights  that  have  been  created  from  time  to  time  by  statutes  enacted 
by  Congress  such  as  the  Individuals  with  Disabilities  Education  Act  and  the  Americans  with 
Disabilities  Act,  and  by  state  laws. 


QUESTIONS  FROM  SENATOR  CHARLES  E.  GRASSLEY 


In  your  July  31, 1996  hearing  before  the  Judiciary  Committee,  Senator  DeWine 
asked  you  if  you  still  believed  in  the  decriminalization  of  manjuana  possession, 
as  you  were  involved  in  drafting  a  decriminalization  law  in  the  State  of  New 
York.  You  stated  to  the  Committee  "I  think,  on  reflection,  the  decision  that  the 
governor  and  the  legislature  of  New  York  made  was  the  right  one  and  I  think 
that  the  decision  that  they  made  is  one  that  they  have  stuck  with  through  the 
ensuing  20  years.  I  don't  have  a  reason  to  second-guess  that  decision."  Yet  hi 
your  September  25,  1996  answer  to  my  own  written  question  regarding  the 
issue,  you  stated  **It  is  my  personal  view  that  maryuana  should  not  be 
decriminalized. . . .  The  Maryuana  Reform  Law  does  not  represent  my  personal 
views. 
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During  your  latest  hearing,  you  mentioned  that  you  were  paying  deference  to 
the  legislature  by  stating  in  your  first  hearing  that  you  had  no  reason  to  second- 
guess  them.  However,  you  made  no  such  mention  of  legislative  deference  to 
Senator  DeWine  and,  in  fact,  made  the  very  sympathetic  point  that  "...  a 
number  of  young  people,  college  students  and  the  like,  found  themselves  being 
prosecuted  for  possession  of  maryuana  and  receiving  mandatory  felony 
sentences . . .  which  would  bar  them  from  a  number  of  professions." 

These  statements  appear  to  be  in  conflict  Do  you  believe  aU  of  these  statements 
are  consistent? 

Yes.  In  my  response  to  Senator  DeWine,  I  was  providing  the  rationale  for  why  the  New  York 
Governor  and  Legislature  had  decriminalized  the  private  possession  of  marijuana.  I  respect  the 
judgment  that  they  reached  20  years  ago  and  which  has  remained  unchanged.  Ttiis  is  a  policy 
judgment  of  the  Legislature  which  is  entitled  to  deference,  although  I  do  not  personally  agree  with 
it. 


2.  In  a  paper  you  delivered  at  the  John  F.  Kennedy  School  of  Government  entitled 
'The  Role  of  the  Judiciary  in  Supervising  Institutional  Reform  Litigation,"  you 
commented  that  judicial  intervention  at  the  Willowbrook  School  for  the 
mentally  retarded  was  '^unequivocally"  necessary.  The  reasons  you  gave  for 
supporting  judicial  intervention  were  that ". . .  judicial  intervention  could  bring 
with  it  enforcement  mechanisms  less  cumbersome  than  those  available  in  a  slow 
moving  state  bureaucracy . . .  Judicial  intervention  would  provide  miich  needed 
leverage  in  the  annual  war  over  allocation  of  a  finite  state  budget  among 
strongly  competing  interests  ....  Without  the  judicial  intervention,  it  is 
extremely  unlikely  that  the  state  legislature  would  have  appropriated  the  tens 
of  millions  of  dollars  it  has  since  1975  to  upgrade  conditions  at  Willowbrook 
and  to  make  possible  the  rapid  development  of  community  residential  programs 
for  the  mentally  retarded...."  It  may  be  true  that  legislatures  and  bureaucracies 
are  slow  moving,  but  such  actions  by  the  judiciary  to  provide  such  remedies  can 
be  dangerous.  Many  would  argue  that  this  is  the  kind  of  judicial  overreaching 
which  is  a  threat  to  the  separation  of  powers.  Could  you  explain  how  such 
"legislating"  from  the  bench  is  justified? 

In  the  1980  speech  at  the  Kennedy  School  of  Govenmient,  I  said  that  judicial  intervention 
was  necessary  because  the  conditions  at  the  Willowbrook  institution  had  been  found  to  be 
"inhumane  and  shocking"  following  a  hearing.  The  additional  reasons  cited  are  the  Governor's 
rationale  for  agreeing  to  sign  a  Consent  Judgment  to  setde  the  case  and  correct  the  conditions  which 
he  did  not  want  to  defend.  The  Legislature  was  not  required  to  fund  the  Consent  Judgment  Rather, 
the  Governor  used  the  normal  appropriations  process  of  making  requests  for  the  money  needed  to 
remedy  the  problems  at  Willowbrook,  and  the  Legislature  made  its  independent  judgment  to  make 
the  appropriations.  Over  the  years,  the  Legislature  made  decisions  not  to  fund  specific  requests  of 
the  Governor,  and  the  federal  courts  upheld  such  decisions,  noting  that  such  fiinding  efforts  "are  to 
be  made  within  the  framework  of  the  state  constitution  and  laws"  (New  York  State  Association  for 
Retarded  Children  v.  Carey,  631  F.2d.  162, 163  (2d  Cir.  1980). 

Thus,  I  do  not  believe  that  in  this  regard  there  was  a  threat  to  separation  of  powers.  However, 
I  concluded  that  same  speech  in  1980  by  stating  that  I  did  not  see  how,  over  the  long  term,  our 
constitutional  system  of  separation  of  powers  could  tolerate  activist  judicial  intervention  in  almost 
every  aspect  of  government. 


Do  you  believe,  as  you  stated  hi  a  1971  Buffalo  Law  Review  article,  that  in  the 
use  of  LSAT  scores  to  predict  success  in  law  school,  "when  the  applicant  is  one 


737 


wh<«e  cultund  orientation  deviates  from  the  white  middle  class  norm,  the 
▼alidity  of  any  prediction  is  open  to  question."  Piease  explain. 

In  tlie  1960's,  a  number  of  articles  in  the  professional  literature  criticized  deficiencies  in  the 
standardized  testing  processes  then  in  use.  One  of  the  criticisms  was  that  the  tests  were  validated 
using  white  middle  class  control  groups,  and  were  not  accurate  predictive  measures  when  appUed 
to  groups  for  whom  they  had  not  been  vaUdated. 

Over  the  last  30  years,  I  assume  that  the  testing  processes  have  improved  and  been  validated 
on  diverse  groups  of  students  and  should  no  longer  have  these  deficiencies. 


4.  In  the  same  article,  you  stated  that  affirmative  action  plans  are  constitutional, 
even  if  the  admitted  students  "have  not  shown  themselves  to  l>e  victims  of 
discrimination."  In  light  of  the  recent  cases  of  Adarartd  v.  Perm  and  Hopwood  v. 
Texas,  do  you  still  believe  that  such  non-remedial  programs  are  constitutionally 
valid? 

No.  It  is  clear  from  the  Supreme  Court's  ruling  in  Adarand  that  race-based  classifications  are 
subject  to  strict  scnitiny  and  will  not  pass  constitutional  muster  unless  they  are  nanx>wly  tailored 
remedial  measures  designed  to  address  a  specific  fmding  of  discrimination. 


QUESTIONS  FROM  CHAIRMAN  ORRIN  G.  HATCH 

1.  Please  provide  the  Committee  with  a  list  of  every  court  case  in  which  you  have 
participated  as  a  party,  witnesses  or  consultant  of  any  kind.  This  list  should 
include  cases  in  which  you  have  assisted  in  the  development,  drafting  or 
implementation  of  a  Judgment,  order  or  consent  decree.  In  addition,  please 
provide  the  Committee  with  a  description  of  each  case,  its  resolution,  and  your 
role  in  the  matter,  including  a  description  of  the  advice  or  assistance  you 
offered. 

L  A.  As  Counsel 

In  NYSARC  v.  Carey,  393  F.  Supp.  7 1 5  [E.D  J*J.  Y.  1975]),  I  represented  the  Governor  of  New 
Yoik  at  hearings  and  status  conferences  with  the  United  States  District  Judge  regarding  the 
in^lcmentation  of  the  Consent  Judgment  in  this  case.  On  behalf  of  the  Govemor,  I  established  the 
policies  and  strategies  for  this  litigation  with  the  Counsel  to  the  New  Yoric  State  Department  of 
Mental  Hygiene  in  defending  the  state  in  periodic  litigation  over  compUance  with  the  Consent 
Judgment  I  was  actively  involved  in  the  day  to  day  litigation  management  when  the  Govemor  and 
the  Commissioner  of  the  Department  of  Mental  Hygiene  were  facing  motions  for  contempt  of  court 
This  included  reviewing  or  drafting  motion  papers  and  briefs,  including  a  brief  on  an  appeal  to  the 
Second  Circuit  Court  of  Appeals.  The  case  was  concluded  on  March  1 1,  1993  when  the  Court's 
active  supervision  was  terminated,  with  the  consent  of  all  the  parties. 

B.  As  a  Party 

1.  As  Plaintiff 

Matter  of  Raul  L  (Sundram)  v.  Kirschbaum,  Matter  cf  Michael  M.  (Sundram)  v.  Hallerman, 
164  A.D.  2d  189  (3d  Dept,  1990). 

Proceeding  by  the  Commission  on  Quality  of  Care  for  the  Mentally  Disabled  to  compel 
testimony  firom  witnesses  in  fact-finding  investigations,  in  the  absence  of  counsel.  I 
fonnulated  the  Commission  poUcy  and,  together  with  the  Commission  Counsel,  performed 
the  legal  research,  developed  the  legal  strategy  for  this  case  against  the  Health  and  Hospitals 
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Corporation,  and  drafted  the  legal  papers  which  were  submitted  to  the  State  Attorney 
General's  office  which,  by  state  law,  represents  state  agencies  in  court  The  Court  upheld  the 
Commission's  legal  position,  based  upon  decisions  of  the  U.S.  Supreme  Court  and  other 
precedents,  that  witnesses  in  an  inquiry  by  a  "purely  investigator  agency"  such  as  the 
Commission  were  not  entitled  to  counsel  under  constitutional  or  statutory  law. 

2.  As  a  Defendant-Respondent 

WcUl  V.  Carey  [...  and  Clarence  Sundram] 

79  Civ.  2607  (ILG) 

United  States  District  Court,  Eastern  District  of  New  York 

1979 

District  Judge  I.  Leo  Glasser 

Suit  on  behalf  of  elderly  residents  of  psychiatric  centers  seeking  nursing  home  placements. 

Stipulation  entered  dismissing  Conmiission  on  Quality  of  Care  for  the  Mentally  Disabled 

Chairman  Clarence  Sundram  and  two  other  CQC  coomussioners  as  defendants  in  the 

proceeding  and  narrowing  action  against  other  defendants  to  one  seeking  services. 

Easton  v.  Sundram,  1990  WL  102231  (U.S.D.C,  S.D.N.Y.,  1990),  reconsidered  1990  WL 
213024  (1990),  affumed  947  F  2d  101 1  (2d  Cir.  1991),  cert,  denied  1 12  S.  Ct.  1943. 
Action  for  damages  by  a  provider  investigated  by  the  Commission  on  Quality  of  Care  for  the 
Mentally  Disabled.  I  reviewed  the  complaint  and,  with  the  Commission  Counsel,  drafted  the 
responsive  papers  and  legal  arguments  that  were  submitted  to  the  State  Attorney  General's 
ofGce.  The  complaint  was  dismissed,  and  the  dismissal  afCrmed. 

Association  of  Boards  of  Visitors  v.  Prevost  &  Sundram,  98  A.D.2d  260  (Thiid  Department, 
1983).  The  Commission  was  sued  by  a  volunteer  body,  demanding  that  the  Commission 
assign  it  counsel  to  pursue  an  investigation  of  undefined  scope  and  duration.  The 
Commission  refused  to  provide  counsel.  I  reviewed  the  complaint  and,  with  the  Commission 
Counsel,  drafted  the  responsive  papers  and  legal  arguments  that  were  submitted  to  the  State 
Attorney  General's  office.  The  court  upheld  the  Commission's  refusal. 

3.  Litigation  Relating  to  Surrogate  Decision-Making  Committee  Program 

This  program  is  a  quasi-judicial  means  to  obtain  medical  decision-making  for  persons  with 
mental  disabilities  who  may  not  be  able  to  make  informed  decisions.  The  Surrogate  Decision- 
Making  Committee  consists  of  volunteers  who  are  ^)pointed  and  trained  by  the  Commission,  which 
administers  the  program  pursuant  to  the  statutes  mandate.  Thus,  for  decisions  to  consent  or  refuse 
medical  treatment  which  are  made  by  the  Conmiittee,  the  patient's  attorney  may  appeal  to  a  court  of 
law  any  aspect  of  the  SDMC  process.  I  am  named  a  defendant  in  my  official  capacity  as  Chairman 
of  the  Commission. 

Savastano  v.  Sundram,  138  Misc.  2d  23  (Sup.  Ct.,  Rockland  County,  1987).  Action  by  the 
Mental  Hygiene  Legal  Service  challenging  the  decision  of  a  Surrogate  Decision  Making 
Committee  made  by  a  majority  of  a  3  person  quorum  rather  than  by  the  full  4  person  panel. 
I  reviewed  the  con^laint  and,  with  the  Commission  Counsel,  drafted  the  responsive  papers 
and  legal  arguments  that  were  submitted  to  the  State  Attorney  General's  office.  The  court 
ruled  that  all  four  members  must  be  present.  The  Legislature  amended  the  law  to  restate  its 
original  intent  to  permit  hearings  with  3  persons. 

Mental  Hygiene  Legal  Service  on  behalf  of  Virginia  Lytle  v.  Clarence  J.  Sundram, 

Chairman,  CQC,  UCP,  et  al.  Index  No.  21430/93 

Supreme  Court  of  New  York,  County  of  Queens 

Mental  Hygiene  Legal  Services  (MHLS)  appealed  the  SDMC  panel's  determination  in  this 

case  because  a  doctor  was  not  present  to  testify  before  the  panel.  MHLS  raised  due  process, 

equal  protection,  and  substantial  evidence  challenges.  MHLS  obtained  an  ex  parte  temporary 
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restraining  order  preventing  the  biopsy  that  was  approved  by  the  panel  to  take  place.  The 
Commission  successfully  argued  for  vacatur  of  the  temporary  restraining  order.  The  couit 
adjourned  the  proceeding  and  permitted  the  biopsy  to  take  place.  The  day  before  MHLS' 
reply  papers  were  due,  MHLS  obtained  a  second  order  to  show  cause  demanding  that  the 
case  be  discontinued  as  moot.  The  court  held  that  the  case  was  dismissed  as  moot  because 
the  major  medical  procedure  had  been  performed.  I  supervised  the  Commission  legal  staff 
in  their  representation  in  this  case. 

Application  of  Mental  Hygiene  Legal  Service  on  behalf  of  Elizabeth  Serena  v.  Alan  Krcrfchin, 

Director,  Residential  Opportunities,  Inc.;  Barry  Gold,  Esq.,  Chairperson  of  the  SDMC; 

Clarence  Sundram,  Esq.,  Commissioner,  CQC;  and  Dr.  Yogesh  Gupta 

Supreme  Court  of  New  York,  County  of  Albany 

No  formal  decision.  In  1992,  parties  reached  an  agreement  to  settle  this  case. 

Mental  Hygiene  Legal  Service  on  behalf  of  Anthony  Usi  v.  Clarence  J.  Sundram,  et  aL 

Supreme  Court  of  New  York,  County  of  Queens 

Summons  with  Notice 

Order  to  Show  Cause  December  7, 1993 

Temporary  Restraining  Order 

This  case  concerned  a  dispute  regarding  notice  of  a  conference  call  proceeding  to  the 

patient's  attorney  and  the  legality  of  conference  call  procedures.  The  TRO  was  settled  on 

December  14, 1993,  pursuant  to  court  sanctioned  attorney  stipulation  and  no  con^laint  was 

filed.  The  case  was  discontinued  on  September  27, 1994. 1  supervised  the  Commission  legal 

staff  in  their  representation  in  this  case. 

Mental  Hygiene  Legal  Services  on  behalf  of  Martin  Rosen  v.  Clarence  J.  Sundram,  et  aL 

(Article  78  proceeding) 

Supreme  Court  of  New  York,  County  of  Rockland 

February  14,  1994 

Order  to  Show  Cause,  Temporary  Restraining  Order  challenging  SDMC  decision  which  did 

not  limit  consent  to  general  anesthesia  only.  This  case  concerned  SDMC  panel's  decision  to 

consent  to  removal  of  a  brain  cyst  for  a  client  with  seiziues.  Although  all  doctors  concurred 

that  they  would  not  perform  the  operation  under  general  anesthesia  due  to  the  risks  of  such 

procedure  for  this  particular  patient,  MHLS  instituted  this  action  to  have  the  consent  limited 

to  local  anesthesia.  The  case  was  settled  by  limiting  the  consent  I  supervised  the 

Commission  legal  staff  in  their  representation  in  this  case. 

C.        As  an  Expert  Witness 


Expert  Witness  in  Heard  v.  Cuomo  150  Misc.  2d  257  (Supreme  Court,  New 
Yo±  Co.  1991),  179  A.D.2d  429  (1st  Dept.,  1992)  affirmed  80  N.Y.  2d  684 
(1993). 

This  case  involved  the  obligation  of  state  and  local  hospitals  to  comply  with 
a  state  statute  governing  the  discharge  of  psychiatric  inpatients.  At  issue  was 
whether  the  defendants  had  an  affirmative  obligation  to  provide  the  services 
identified  in  a  discharge  plan,  which  they  were  required  to  prepare  under  law, 
and  whether  they  were  in  fact  providing  such  services.  I  was  subpoenaed  by 
the  plaintiffs  counsel  to  testify  about  fact-finding  investigations  conducted 
by  the  Commission  into  discharge  planning  practices  of  state  and  local 
psychiatric  hospitals,  and  their  effects  upon  the  problem  of  homelessness  in 
New  Yoric  City.  The  court  found  that  the  state  was  in  compliance  with  the 
law  but  entered  a  remedial  order  directing  a  change  in  local  hospital  practices 
to  ensure  that  discharged  patients  were  actually  provided  the  housing 
recommended  in  their  discharge  plans. 
The  decision  was  affirmed  on  ^peal. 
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2.         Expert  Witness  in  Jean  D.  v.  Cuomo  1993  WL  276067  (U.S.D.C,  S.D.N.Y. 
1993). 

This  was  a  class  action  lawsuit  on  behalf  of  a  class  of  inpatients  at  two  state 
psychiatric  hospitals  challenging  the  denial  of  fresh  air  and  exercise  as  a 
violation  of  equal  protection  under  the  law.  I  was  subpoenaed  by  the  plaintiffs 
to  testify  about  the  constitutional  rights  of  patients  in  state  psychiatric 
hospitals  to  have  daily  access  to  the  outdoors  for  fresh  air  and  exercise. 
Following  my  testimony  at  a  deposition,  the  parties  entered  into  a  settlement 
that  substantially  granted  plaintiffs  the  reUef  they  sought. 

Appeared  as  an  Expert  Witness  in  March  1995  before  a  Grand  Jury  in  Brooklyn,  New 
York  which  investigated  conditions  in  Kingsboro  Psychiatric  Center,  following  a 
number  of  escapes  of  patients,  and  a  homicide  of  an  inpatient  by  another  patient.  I 
testified  about  safety  and  security  practices  in  state  institutions,  about  the  legal 
requirements  for  conducting  investigations  and  reporting  crimes  within  institutions, 
and  about  the  difficulty  law  enforcement  agencies  experienced  in  investigating  and 
prosecuting  crimes  occurring  within  mental  institutions.  A  Grand  Jury  report  was 
issued  with  recommendations  to  address  these  problems. 

Appeared  as  an  Expert  Witness  before  a  Rochester,  New  York  Grand  Jury  in  1984 
regarding  a  criminal  investigation  into  alleged  crimes  involving  patients  at  Rochester 
Psychiatric  Center.  I  testified  about  the  problems  in  reporting  crimes  occurring 
within  state  psychiatric  institutions,  and  the  problems  experiences  in  investigating 
and  prosecuting  such  crimes.  A  Grand  Jury  report  was  issued  with  recommendations 
to  address  these  problems. 


D.        Serving  as  a  member  of  a  monitoring  body  in  reacral  class  action  litigation. 

1.  1978-82.  NYSARC  v.  Carey  (393  F.  Supp.  715  [E.D.N.Y.,  1975]). 

This  class  action  lawsuit  over  conditions  in  the  Willowbrook  State  School  for  the 
mentally  retarded  was  settled  by  a  Consent  Judgment.  After  representing  Governor 
Carey  from  1975-78  (as  described  above),  I  was  appointed  by  the  Court  as  one  of  two 
state  representatives  on  a  seven  member  Willowbrook  Review  Panel  which  was 
assigned  the  task  of  assisting  the  court  in  its  supervision  of  the  implementation  of  the 
Consent  Judgment  The  Panel's  responsibilities  included  interpreting  the  provisions 
of  the  Judgment  and  their  application  to  unforeseen  conditions;  mediating 
disagreements  between  the  plaintiffs  and  defendants;  and  monitoring  compliance 
with  the  terms  of  the  Consent  Judgment  The  Panel's  operations  ceased  when  the 
legislature  terminated  funding  in  1982. 

2..         1987-90.  Wyatt  v.  Stickney  (344  F.  Supp.  373,  and  344  F.  Supp.  387  [U.S.D.C..  M.D. 
Ala.  1972]). 

This  lawsuit  established  the  constitutional  right  to  treatment  of  a  class  of  mentally  ill 
and  mentally  retarded  residents  of  state  institutions  in  1972.  In  1986  into  a  Consent 
Judgment  was  entered  into  by  the  parties  and  approved  by  the  court. 
I  was  {^pointed  to  serve  as  a  member  of  the  Wyatt  Consultant  Committee  pursuant 
to  the  Consent  Decree.  The  Committee's  role  was  to  assist  the  defendants  in  the 
implementation  of  the  provisions  of  the  decree  intended  to  secure  the  constitutional 
rights  of  the  plaintiff  class,  to  mediate  disagreements  between  the  plaintiffs  and 
defendants,  and  to  advise  the  court  and  the  parties  regarding  the  status  of  comphance. 
I  advised  the  state  on  how  to  meet  its  obligations  under  the  Decree  to  create  a  state- 
run  Patient  Advocacy  Program  and  a  Quality  Assurance  Program.  The  Committee 
was  terminated  in  1990. 

3.         1/95  to  Present  Dunn  v.  Voinovich  (Civ.  1-93-0166,  U.S.D.C.,  S.D.  Ohio,  Western 
Division). 
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This  class  action  lawsuit  involves  the  rights  of  the  inmates  in  the  Ohio  prison  system 
to  constitutionally  adequate  mental  health  care.  A  Consent  Decree  was  negotiated 
between  the  parties  defining  the  obhgations  of  the  state  in  deUvering  mental  health 
services  to  the  prison  inmates.  I  serve  as  a  member  of  the  team  of  monitors,  and  assist 
in  developing  a  method  for  assessing  comphance  with  the  provisions  of  the  consent 
decree.  I  advise  the  state  of  methods  to  address  problems  in  the  deUvery  of  mental 
health  services  in  prison.  There  is  no  active  litigation. 

E.  Conducting  independent  fact  finding  in  complex  class  action  litigation  in  federal  courts. 

1.  1990-Present.  Wyatt  v.  King  (Civ.  Act.  No.  3195-N,  U.S.D.C,  M.D.  Ala.). 

The  defendants  moved  to  terminate  this  litigation  (originally  filed  as  Wyatt  v. 
Stickney,  described  above).  By  joint  agreement  of  the  parties  and  the  approval  of  the 
court,  I  was  asked  to  conduct  a  fact-finding  investigation  into  the  defendant's 
comphance  with  the  extensive  court  orders  entered  into  during  the  20  year  history  of 
this  htigation. 

Reports  of  the  fact-finding  investigation  at  two  state  institutions  were  submitted  to 
the  parties  and  the  court  These  reports  were  later  relied  upon  by  the  Court  in  denying 
defendants'  motion  for  summary  judgment  in  Wyatt  v.  Hannan,  Civ.  No.  3195-N,  sUp 
opinion  filed  March  3,  1995. 

As  the  case  proceeded  to  trial,  I  was  deposed  during  the  discovery  phase  of  the 
litigation,  and  appeared  as  a  witness  at  the  trial  before  the  United  States  District 
Judge.  The  case  is  pending. 

2.  1990-1992.  Gary  W.  v.  Louisiana  (437  F.  Supp.  1209,  U.S.D.C,  E.D.  La.,  1976). 
This  is  a  class  action  lawsuit  involving  the  care  of  a  class  of  mentally  retarded  and 
multiply  disabled  individuals  who  had  been  placed  out  of  state.  Both  parties  to  this 
litigation  and  the  Special  Administrator  appointed  by  the  District  Court  asked  me  to 
assist  them  in  mediating  an  agreement  to  revise  certain  pohcies  and  procedures 
designed  to  protect  the  members  of  the  plaintiff  class  from  harm.  Previously,  in  1986, 
recommendations  I  made  at  the  request  of  the  Special  Master  in  this  case  were 
incorporated  into  a  court  order  and  made  binding  on  the  parties  (1990  WL  17537, 
E.D.  La.  Feb.  26,  1990).  I  issued  a  report  of  findings  and  proposed  a  revised  set  of 
policies  and  procedures. 

This  case  was  later  dismissed  by  the  United  States  District  Court  Judge. 

F.  Assisting  in  the  implementation  of  legal  obligations  arising  out  of  court  orders. 


I.         1996  to  Present  Dunn  v.  Voinovich  (Civ.  1-93-0166,  U.S.D.C.  S.D.  Ohio,  Western 

Division). 

The  state  of  Ohio  entered  into  a  Consent  Judgment  regarding  the  provision  of 
constitutionally  adequate  mental  health  care  to  inmates  of  its  prison  system.  In 
implementing  the  judgment,  the  state  intends  to  restructure  its  QuaUty  Assurance 
program  as  a  means  of  continually  monitoring  its  progress.  The  state,  however,  is 
concerned  that  the  results  of  its  QuaUty  Assurance  activities  could  be  used  in  civil 
litigation  against  the  state's  interests. 

At  the  request  of  the  Office  of  the  State  Attorney  General,  I  analyzed  the  existing 
statutes  protecting  these  activities  from  disclosure,  and  identified  several  areas  of 
vulnerability  for  the  state.  Thereafter,  I  drafted  proposed  legislation  for  submission 
to  the  Ohio  legislature  to  protect  Quahty  Assurance  activities  from  being  used  against 
the  state  in  civil  litigation.  The  proposed  legislation  would  provide  confidentiahty  for 
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the  activities  and  records  of  the  Quality  Assurance  program,  privilege  against 
disclosure  in  civil  litigation,  and  immunity  from  suit  for  members  of  the  Quality 
Assurance  Committees  for  actions  arising  out  of  the  performance  of  their  duties. 

The  proposed  legislation  has  been  introduced  in  the  Ohio  legislature  and  is  pending. 
I  have  also  been  assisting  the  state  in  developing  pohcies  and  procedures  to 
implement  the  Quality  Assurance  Program  in  anticipation  of  the  passage  of  the  law. 

9/85.  New  Jersey  Ass'nfor  Retarded  Citizens  Inc.  v.  New  Jersey  Department  of 
Human  Services  (89  N.J.  234.  N.J.  May  1982). 

A  Monitoring  Committee  had  been  appointed  to  ove  "see  the  state  of  New  Jersey's 
compliance  with  an  institutional  reform  court  order.  1  trained  the  Committee  in  the 
legal  standards  and  methods  of  monitoring  the  implementation  of  the  provisions  of 
the  court  order. 

10/90  -  3/91.  E.H.  V.  Khan  Martin  et  oL  (284  S.E.2d  232  [Circuit  Court  of  Kanwha 
County.  W.Va.,  1981]). 

At  the  request  of  the  Court  Monitor,  who  had  be<  i  appointed  to  oversee  the 
implementation  of  a  court  order  requiring  instiMtio  lal  reforms.  I  reviewed  the 
policies  and  practices  of  Weston  State  Hospital,  >Vest  Virginia,  in  handling 
allegations  of  abuse  and  neglect,  and  restraint  and  s(  elusion  of  patients.  I  made 
recommendations  to  the  Court  Monitor  for  reforms  to  a:  sure  better  accountability  for 
compliance  with  the  court  order. 

9/90  -  2/91.  Nichols  v.  Hebron  (Case  No.  863090/  CL  ;7740,  Cir.  Court,  Baltimore, 

Md.). 

As  a  result  of  a  settlement  in  this  tort  action,  and  a.  th(  joint  request  of  the  plaintiff 

and  the  Maryland  Attorney  General,  Lreviewed  the  policies  and  practices  of  the 

Clifton  T.  Peiidns  Hospital  at  which  the  plaintiff  bad  been  abused,  and  made 

recommendations  to  protect  the  legal  rights  of  the  residents. 


G.        Advising  on  the  formulation  of  remedial  plans  for  constitutional  violations. 

1 .  October  1988.  Dixon  v.  Weinberger  (405  F.  Supp.  974  [D.D.C.  1975]). 

In  this  federal  class  action  litigation,  involving  the  rights  of  patients  at  St  Elizabeth's 
Hospital  to  placement  in  the  least  restrictive  environment,  I  advised  the  court- 
appointed  Monitoring  Committee  on  strategies  to  assure  implementation  of  the 
court's  orders.  This  case  is  pending. 

2.  March  1989.  United  States  v.  Oregon  (839  F.2d  635  [9th.  Cir.  1988]). 

In  this  lawsuit  brought  by  the  United  States  Justice  Department  regarding 
constitutional  violations  at  the  Fairview  Training  School,  I  advised  the  plaintiff- 
intervenors  (attorneys  for  the  residents  of  a  school  for  the  mentally  retarded) 
regarding  the  adequacy  of  the  remedies  being  sought  by  the  Justice  Department.  A 
settlement  was  signed  by  the  parties. 


In  March  1984,  you  testified  before  a  New  York  Assembly  committee  on  the 
subject  of  affirmative  action.  You  spoke  of  affirmative  action  efforts  within  your 
agency,  the  New  York  State  Commission  for  Quality  Care  of  the  Mentally 
Disabled.  As  Chairman  of  that  agency,  did  you  initiate  any  efforts  to  reform  its 
race-based  affirmative  action  efforts  to  comply  with  the  Supreme  Court's  1989 
opinion  in  Richmond  v.  J  A.  Croson  Co.  ?If  so,  please  describe  those  efforts  and 
provide  the  Committee  with  any  documentation  relating  to  such  efforts.  If  not, 
please  explain. 
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In  the  19  years  I  have  chaired  the  Commission,  it  has  not  used  race  in  its  hiring  and 
promotion  decisions,  wliich  are  merit-based.  Our  affirmative  action  efforts  have  been  directed  at 
disseminating  information  about  vacancies  as  widely  as  possible  and  at  creating  a  diverse  pool  of 
applicants  for  positions.  No  changes  were  made  in  our  affirmative  action  efforts  in  response  to 
Richmond  v.  J  A.  Croson  Co.,  as  the  Commission  did  not  have  a  race-based  affirmative  action 
program. 


QUESTIONS  FROM  SENATOR  THURMOND 

1.         Mr.  Sundram,  please  tell  us  the  job  you  have  had  since  law  school  that  has  most 
prepared  you  to  become  a  United  States  District  Judge,  and  why. 

The  job  that  has  most  prepared  me  was  my  three  years  of  clerking  for  the  Hon.  Lawrence  H. 
Cooke  on  the  New  York  State  Supreme  Court  Appellate  Division  Third  Department  and  the  New 
York  Court  of  Appeals.  During  these  three  years,  I  had  the  opportunity  to  work  on  a  wide  variety  of 
cases  involving  constitutional  issues,  statutory  interpretation,  criminal  law  and  criminal  procedure, 
administrative  law  and  civil  procedure.  I  reviewed  trial  transcripts,  drafted  legal  memoranda  and 
proposed  opinions  for  Judge  Cooke.  Most  of  all,  I  had  the  opportunity  to  learn  directly  from  one  of 
the  state's  most  respected  jurists  about  the  nature  of  the  judicial  process  and  the  responsibility  of  a 
judge  to  be  faithfiil  to  the  law  regardless  of  his  own  personal  views.  Judge  Cooke  had  a  special 
interest  in  the  problem  of  disparity  in  sentencing  under  the  state's  indeterminate  sentencing  laws  and 
I  assisted  him  in  his  research  and  writings  on  this  subject 

These  experiences  with  the  judicial  process  have  taught  me  an  appreciation  for  the  separate 
and  distinct  roles  and  institutional  competencies  of  the  different  branches  of  government,  an 
appreciation  that  is  essential  for  a  U.S.  District  Court  Judge. 


2.  Mr.  Sundram,  you  state  in  your  biographical  information  that  in  your  position 
as  Chairman  of  the  Commission  on  Quality  of  Care  for  the  Mentally  disabled, 
you  supervise  a  staff  of  four  attorneys  involved  in  litigation.  How  much  of  your 
time  is  devoted  to  this  role  as  opposed  to  your  other  duties  as  Chairman  of  the 
Commission? 

The  amount  of  time  varies  over  the  course  of  the  year,  depending  on  the  active  caseload  and 
other  demands  on  my  time.  It  averages  15-20%  of  my  time. 


3.  Mr.  Sundram,  as  you  know.  Federal  judges  spend  much  oi  their  time  presiding 
over  civil  and  criminal  jury  trials.  What  e^qierience  have  you  had  appearing  in 
court  as  an  attorney  involved  in  a  civil  or  criminal  trial? 


I  have  not  had  any  experience  with  criminal  trials.  My  woric  in  civil  cases  is  described  in 
response  to  Question  #1  from  Senator  Hatch. 


4.  Mr.  Sundram,  while  discussing  your  litigation  experience  during  your 
nomination  hearing  before  this  Committee  last  July,  you  explained  that  your 
Conunission's  investigations  and  cases  have  to  be  prepared  with  an  eye  toward 
litigation  that  eventually  might  result  Isn't  acting  in  anticipation  of  litigation 
quite  different  from  participating  in  litigation  in  a  court? 

There  are  obvious  differences  but  th^e  are  also  similarities.  Successfid  trial  litigation 
depeods  heavily  upon  piq>aration.  In  essence,  in  the  prq>anition  [Hocess  all  the  building  blocks  upon 
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which  an  lloniey  would  rely  at  trial  have  to  be  anticipated  and  established.  Just  as  attorneys  need 
to  be  mindful  at  trial  dxMit  dw  rules  of  evidence  that  affecLthe  admissibility  of  evidence,  in  the 
investigative  i^iase  we  have  to  be  mindful  that  we  comply  with  constitutional  and  statutory 
procedures  in  the  galfaering  of  evidence;  comply  with  collective  bargaining  agreements  that  confer 
rights  upon  state  employees;  collect  direct  and  circumstantial  evidence  to  prove  every  element  of  the 
case;  determine  the  applicability  of  exceptions  to  the  hearsay  rule  (e.g.,  business  records);  anticipate 
the  need  to  impeach  witnesses  who  are  withholding  evidence.  We  have  to  anticipate  defenses  and 
be  prepared  with  evidence  to  meet  thenL 

In  the  area  of  Medicaid  fraud,  where  the  financial  fraud  is  often  sophisticated,  we  have  to 
develop  a  the(»y  of  the  case  and  evidence  to  substantiate  that  theory;  develop  statistically  reliable 
sanq>les  of  Medicaid  claims  to  examine;  conduct  detailed  examinations  of  expenditure  patterns;  be 
able  to  establish  conclusively  through  documentary  and  testimonial  evidence  how  funds  have  been 
irapropaAy  diverted;  and  be  prq>ared  to  meet  challenges  to  the  methodology  of  these  investigations 
and  the  significance  of  the  findings. 

As  I  indicated  at  the  hearing.  Commission  investigations  and  referrals  to  law  enforcement 
agencies  have  resulted  in  successful  civil  recoveries  (e.g.  People  v.Brooklyn  Psychosocial 
Rehabilitation  Institute,  185  A.D.2d  230,[2d  Dep't  1992],leave  to  appeal  denied  8 1 N.  Y.2d  702  [Jan. 
1993],  reargument  denied  81  N.Y.2d  953  [April  1993],  where  the  State  won  a  $7.5  million 
medicaid  fraud  judgment),  and  criminal  prosecutions  (e.g.  United  States  v.  Beryl  Zyskind,  Crim. 
Dock^  #  95-175  [EJ>J4.Y.],  where  the  defendant  was  convicted  of  bank  fraud  in  obtaining  a  $1.2 
miUion  mortgage  on  an  adult  home  serving  the  mentally  ill,  embezzlement  of  $122,658  in  disabihty 
benefits  from  a  mentally  incompetent  Vietnam  veteran,  and  embezzlement  of  residents'  monthly 
personal  allowance  funds  from  the  SSI,  SSA  and  Veterans  Affairs  programs). 


5.  Mr.  Sundram,  you  appear  to  have  been  involved  in  the  American  Bar 
Association  in  recent  years.  What  is  your  view  of  the  ABA  taking  positions  on 
controversial  social  issues,  such  as  abortion  and  the  death  penalty? 

I  am  not  now  nor  have  I  been  for  over  a  decade  a  member  of  the  American  Bar  Association. 
I  did  save  a  two-year  term  on  the  ABA  Commission  on  Mental  and  Physical  Disabihty  Law.  I  think 
it  is  virtually  impossible  for  a  large  membership  professional  organization  to  speak  with  any 
autlKxity  on  social  issues  on  which  its  members  hold  a  wide  array  of  views.  I  have  not  been  involved 
in  these  actions  of  the  ABA. 


6.  Mr.  Snndram,  you  Iiave  lieen  involved  in  consent  judgments  ordered  by  courts 
to  ranedy  Constitutional  violations,  primarily  regarding  mental  institutions. 
Please  explain  your  views  regarding  the  need  for  Federal  courts  to  control  stote 
institutions  to  ranedy  Constitutional  violations,  and  whether  your  views  in  this 
regard  iiave  changed  any  over  the  years. 

Fedoal  courts  have  jurisdiction  to  consider  claims  involving  violations  of  constitutional  or 
statutory  ri^its  of  residents  of  mental  institutions.  If  the  court  finds  that  there  has  been  a  significant 
and  continuing  violation  of  such  rights,  it  can  issue  an  appropriate  remedial  order.  The  responsibility 
for  implementation  of  the  remedial  order  typically  Ues  with  the  state.  In  extraordinary  circumstances, 
involving  persistent  noncompUance  with  the  remedial  court  orders  over  a  substantial  period  of  time, 
the  court  has  the  authority  to  ^)point  special  masters  or  receivers  to  assist  in  the  implementation  of 
the  court  orders. 

The  experiences  I  have  had  have  reinforced  my  belief  that  it  is  difficult  for  courts  to  assume 
the  responsibihty  that  is  properly  the  province  of  the  executive  and  legislative  branches.  Over  time, 
such  a  role  may  involve  making  policy  choices  which  affect  the  rights  and  interests  of  parties  who 
are  not  befoe  the  court,  and  for  which  courts  lack  the  institutional  competence  of  a  legislature.  Thus, 
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I  believe  that  courts  should  be  extremely  reluctant  to  take  control  of  state  institutions.  These  are 
drastic  interventions  that  should  be  considered  only  as  a  last  resort  after  every  other  less  intrusive 
altetnative  has  been  reasonably  considered.  In  the  event  that  a  court  does  deem  it  necessary  to  issue 
such  an  order,  it  should  constantly  keep  in  mind  that  its  purpose  is  not  only  to  remedy  the 
constitutional  violation  to  the  extent  practicable  but  to  restore  control  to  the  state  authorities  (See 
Missouri  v.  Jenkins,  _  U.S.  _.  93-1823.  June  12.  1995). 


7.  'The  Court  of  Appeals  for  the  Seventh  Circuit  in  D'Amato  v.  Wisconsin  Gas 
Co..  760  F.2d  1474  (T*  Cir.  1985),  and  the  Court  of  Appeals  for  the  Tenth 
Circuit  in  Wtlhelm  v.  Continental  Title  Co.,  720  ¥Jd  1173  (10*  Cir.  1983)  have 
held  that  handicapped  individuals  do  not  fan  within  the  purview  of  [42  U.S.C.] 
§  1985(3).  The  opposite  conclusion  was  reached  by  the  Court  of  Appeals  for  the 
Eighth  Circuit  in  Larson  by  Larson  v.  MJlier.  55  FJd  1343  (8*  Cir.  1995), 
vacated  and  reh'g  en  banc  granted,  67  F3d  148  (8*  C3r.  1982),  and  by  the  Court 
of  Appeals  for  the  Second  Circuit  in  People  by  Abrxuns  v.  11  Comweil  Co..  695 
F.2d  34  (2d  Cir.  1982),  vacated  in  part  on  other  grounds.  718  F.2d  22  (2d  Cir. 
1983).  [The  Court  of  Appeals  for  the  Eighdi  Qrcuit  concludes]  that  the  mentally 
retarded,  as  a  class,  are  entitled  to  the  protection  afforded  by  §  1985(3)."  Lake 
V.  Arnold.  1 12  ¥3d  682. 686  (3d  Or.  1997).  I  recognize  that  if  you  are  connrmed 
to  the  United  States  District  Court  for  the  Northern  District  of  New  York,  you 
will  be  bound  by  the  holding  of  the  Second  Qrcuit  Nevertheless,  based  on  their 
legal  reasoning  and  analysis,  which  of  these  two  approaches,  taken  as  a  whole, 
to  the  resolution  of  this  legal  issue  do  you  find  more  persuasive  and  why? 

As  a  United  States  District  Court  Judge,  I  would  be  bound  to  follow  the  precedents  of  the 
Second  Circuit  Court  of  Appeals. 

As  I  indicated  in  my  response  to  SenatcM'  Ashoofl's  question  about  stamtory  interpretation, 
absent  a  binding  precedent  firom  the  United  States  Supreme  Court  or  the  Second  Circuit  Court  of 
Appeals,  I  would  review  the  language  of  the  statute  itself  to  detomine  if  this  type  of  claim  falls 
within  its  purview.  For  this  reason,  I  fiiKl  the  aj^HDach  taken  by  the  Second  Circuit,  which  relies  on 
the  statutory  language  and  the  Supreme  Court's  intopretatioa  of  the  statute  as  not  foreclosing  cases 
of  non-racial  class-based  animus,  to  be  the  more  persuasive. 

The  Seventh  and  Tenth  Circuits  relied  more  heavily  on  legislative  history  rather  than  the 
language  of  the  statute  to  reach  their  conclusion  to  read  the  law  to  exclude  the  types  of  claims  before 
them.  However,  as  the  Supreme  Court's  opinicm  in  United  Brotherhood  of  Carpenters,  et  al.  v.  Scott 
(463  U.S.  825  [1983])  indicates,  the  legislative  hist(»y  and  intent  are  not  clear.  There  is  language  in 
this  history  that  supports  both  a  narrow  and  a  broad  reading  of  the  scope  of  the  statute. 

The  Seventh  and  Tenth  Circuits  were  also  faced  with  a  vaguer  and  more  nebulous  class  of 
"handicapped"  individuals,  than  the  mentally  retarded  persons  involved  in  the  cases  in  the  Second 
and  Third  Circuit,  or  the  handicapped  female  involved  in  the  Eighth  Circuit  case.  It  was  thus  more 
difficult  to  establish  a  class-based  animus  in  these  cases,  which  is  required  by  Supreme  Court 
precedents. 


NOMINATIONS  OF  FRANK  M.  HULL  (U.S.  CIR- 
CUIT JUDGE);  ROBERT  CHARLES  CHAM- 
BERS, JOSEPH  F.  BATAILLON,  JANET  C. 
HALL,  AND  CHRISTINA  A.  SNYDER  (U.S.  DIS- 
TRICT JUDGES) 


TUESDAY,  JULY  22,  1997 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:08  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Jeff  Sessions  presid- 
ing. 

Also  present:  Senators  Biden,  Feinstein,  and  Feingold. 

OPENING  STATEMENT  OF  HON.  JEFF  SESSIONS,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Sessions.  We  will  get  started.  We  are  here  this  after- 
noon to  consider  a  number  of  nominees  for  the  Federal  bench,  some 
outstanding  nominees  that  I  think  would  do  credit  to  the  Federal 
bench.  It  is  an  important  day  for  you  and  I  think  you  will  enjoy 
this  hearing.  We  will  ask  some  questions,  probably  most  of  them 
not  too  bad,  and  I  think  you  will  enjoy  it  and  I  hope  you  will. 

Senator  Feingold,  do  you  have  any  opening  comments? 

Senator  Feingold.  I  just  want  to  thank  the  Chair  for  holding 
this  hearing.  It  is  an  excellent  group  of  nominees  and  I  look  for- 
ward to  hearing  from  them  and  the  Senators  from  their  States. 

Senator  Sessions.  Before  we  hear  from  the  nominees,  we  have 
two  Senators  here  who  wish  to  be  heard.  Senator  Feinstein  from 
California  and  Senator  Cleland  from  Georgia. 

Senator  Feinstein,  would  you  like  to  make  some  comments  at 
this  time? 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  I 
would  be  delighted.  It  is  my  distinct  pleasure  to  introduce  you  to 
Christina  Snyder,  whom  I  recommended  to  the  President  in  Janu- 
ary 1996.  I  believe  that  she  is  well  qualified  for  this  position.  She 
is  a  respected  lawyer  in  Los  Angeles.  She  has  more  than  20  years 
of  experience  in  the  courtroom,  and  she  has  served  as  a  partner  in 
three  very  respected  Los  Angeles  law  firms. 

She  has  focused  her  legal  career  on  civil  proceedings,  where  ap- 
proximately  70   percent  of  her  case   work  has   been  in  Federal 
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courts.  So  she  is  familiar  with  the  Federal  court.  As  a  matter  of 
fact,  she  has  been  selected  by  a  publisher,  actually,  to  author  a 
book  on  practices  in  the  Federal  court. 

She  is  hard  working,  she  is  bright,  and  she  is  diligent,  and  she 
is  determined  that  the  legal  profession  attain  the  highest  stand- 
ards. I  think  she  has  a  record  for  integrity  and  decisiveness,  and 
I  believe  this  is  illustrated  in  some  50  letters  that  I  have  sent  to 
each  member  of  this  committee.  Without  mentioning  names,  let  me 
just  quote  from  some  of  these  letters. 

The  first  is  from  a  partner  in  the  law  firm  of  Pillsbury,  Madison 
and  Sutro. 

I  came  to  consider  Christina  to  have  one  of  the  finest  legal  minds  I  have  ever  en- 
countered. I  cannot  help  but  behave  that  she  will  bring  to  the  bench  a  very  substan- 
tial dose  of  sensitivity  to  the  positions  of  all  parties  who  would  come  before  her,  as 
well  as  an  intelhgent,  pragmatic,  and  thoughtful  approach  to  legal  issues. 

The  vice  president  and  general  counsel  of  Amana,  who  hired  Ms. 
Snyder,  wrote,  "She  has  been  an  invaluable  and  staunch  defender 
of  major  manufacturers,  such  as  Amana,  in  the  face  of  unfounded 
plaintiff  class  action  lawsuits." 

Kenneth  Harmon,  of  Jarrod  and  Brand  law  firm  in  Mississippi: 

I  came  to  know  Ms.  Snyder  in  1993  when  a  major  Mississippi  corporation  was 
sued  in  California  State  court,  along  with  nine  other  major  corporations  from 
around  the  country.  In  representing  my  client  and  the  other  corporate  defendants, 
Ms.  Snyder  exhibited  exceptional  legal  skills,  intelligence,  and  equally  as  important, 
good  judgment  and  common  sense. 

I  can  go  on  and  on  and  on.  The  CEO  of  Northland  Corp.,  MCA 
Universal — as  a  matter  of  fact,  even  the  chairman  of  the  Governor 
of  California's  judicial  selection  committee  writes  that,  "She  em- 
bodies what  you  want  in  a  Federal  judge,  outstanding  trial  experi- 
ence, intelligence,  judicial  demeanor,  and  no  political  agenda."  I 
think  that  is  what  is  most  important  about  this. 

If  anyone  has  a  doubt,  I  would  really  ask  that  you  review  these 
letters,  50  of  them.  They  are  thoughtful,  they  are  comprehensive, 
and  I  think  they  are  a  picture  of  how  Ms.  Snyder  has  operated  as 
a  distinguished  attorney.  She  is  a  native  of  Los  Angeles.  She  stud- 
ied at  the  University  of  California  at  Los  Angeles  and  Pomona.  She 
received  her  law  degree  from  Stanford,  my  alma  mater,  in  1972. 
She  is  much  younger  than  I. 

She  worked  initially  for  Wyman,  Bautzer,  Kuchel  and  Silbert  in 
Los  Angeles.  She  became  a  partner.  After  the  firm  dissolved  in 
1991,  she  became  a  partner  in  Katten,  Muchin,  Zavis  and 
Weitzman.  In  1994,  she  began  her  own  law  firm.  The  majority  of 
her  work  has  been  defense  work  in  securities,  intellectual  property, 
and  antitrust  law. 

She  has  been  nominated  for  membership  to  the  prestigious 
American  Law  Institute.  She  has  lectured  on  various  subjects  relat- 
ing to  banking  law  and  intellectual  property  law,  and  as  I  men- 
tioned, she  is  currently  coauthoring  a  book  on  the  local  rules  of 
practice  of  the  Federal  courts.  She  is  an  outstanding  candidate.  She 
has  the  support  of  both  Democrats  and  Republicans,  of  professors, 
of  judges,  and  of  lawyers  in  the  Central  District  and  throughout 
California. 

I  am  delighted  to  recommend  her  to  you.  Senators. 

Senator  SESSIONS.  Thank  you. 

Senator  Feinstein.  If  I  may,  may  I  ask,  Mr.  Chairman,  that  a 
statement  by  Senator  Boxer  be  placed  in  the  record? 
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Senator  SESSIONS.  Certainly,  we  will  do  that. 

Senator  Feinstein.  Thank  you  very  much. 

[The  prepared  statement  of  Senator  Boxer  follows:] 

Prepared  Statement  of  Hon.  Barbara  Boxer,  a  U.S.  Senator  From  the  State 

OF  California 

I  appreciate  the  opportunity  to  speak  to  the  Committee  today  on  behalf  of  Chris- 
tina Snyder.  I  hope  you  will  all  agree  Ms.  Snyder  is  eminently  qualified  to  sit  on 
the  U.S.  District  Court  for  the  Central  District  in  California. 

Ms.  Snyder  has  had  a  long  and  distinguished  legal  career.  She  received  her  Juris 
Doctor  from  the  highly  esteemed  Stanford  Law  School  and  went  on  to  enjoy  25  years 
in  private  practice.  She  is  now  a  partner  at  the  prestigious  law  firm  of  Corinblitt 
&  Seltzer  where  she  specializes  in  complex  civil  litigation.  She  is  married  to  Marc 
M.  Seltzer,  an  attorney  and  partner  at  Corinblitt  &  Seltzer. 

I  am  not  the  only  one  who  believes  Ms.  Snyder  has  an  excellent  legal  mind  and 
is  a  credit  to  the  legal  profession.  Ms.  Snyder  has  broad  bi-partisan  support  of  nu- 
merous accomplished  persons. 

Senior  Circuit  Judge  for  the  Ninth  Circuit  Court  of  Appeals  Alfred  T.  Goodwin, 
a  Nixon  appointee,  wirtes  of  Ms.  Snyder,  "I  did  not  know  her  political  registration 
until  I  learned  that  she  had  been  nominated.  Having  been  a  federal  judge  since 
1969,  I  served  with  appointees  of  President  Truman,  and  of  all  since.  I  am  convinced 
that  this  is  a  lawyer  any  of  them  would  have  been  proud  to  appoint." 

Republican  and  Chairman  of  Governor  Pete  Wilson's  Selection  Committee  Thomas 
R.  Malcolm  has  also  lent  his  support  stating,  "Chris  embodies  what  you  want  in  a 
federal  judge — outstanding  trial  experience,  intelligence,  judicial  demeanor  and  no 
political  agenda." 

California  Court  of  Appeals  Judge  William  A.  Masterson,  appointed  by  Governor 
Pete  Wilson  refers  to  Ms.  Snyder  as  "a  judge  that  all  of  us  could  point  to  with  pride. 
She  knows  the  law,  respect  it,  and  is  free  of  any  preconceived  agenda  .  .  .". 

There  are  many  others  who  enthusiastically  endorse  Ms.  Snyder  including  Los 
Angeles  Mayor  Richard  Riordan,  Los  Angeles  Sheriff  Sherman  Block,  Republican 
Party  activist  Isaac  Starkman,  Congressman  Henry  Berman,  U.S.  District  Court 
Judge  James  Ware,  MCA  Senior  Vice  President  and  General  Counsel  Karen  Ran- 
dall, and  Ninth  Circuit  Court  of  Appeals  Judge  Harry  Pegerson. 

Ms.  Snyder's  qualifications  and  the  broad  support  she  enjoys  makes  her  an  excep- 
tionally distinguished  addition  to  the  federal  bench.  I  believe  her  intelligence,  judi- 
cial temperament,  broad  experience,  and  deep  commitment  to  justice  absent  political 
agenda  uniquely  quaUfy  her  to  serve  on  the  federal  bench  with  great  distinction.  I 
hope  the  Committee  will  be  as  impressed  with  Ms.  Snyder  as  I  am. 

Senator  SESSIONS.  We  appreciate  your  comments  and  opinions  on 
this  nominee,  and  respect  them.  You  are  a  member  of  this  commit- 
tee and  I  know  you  feel  strongly  about  her  fine  qualities  and  we 
appreciate  you  sharing  that  with  us. 

Senator  Feinstein.  Thank  you  very  much. 

Senator  SESSIONS.  Senator  Cleland. 

STATEMENT  OF  HON.  MAX  CLELAND,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  GEORGLV 

Senator  Cleland.  Thank  you  very  much,  Mr.  Chairman  and  dis- 
tinguished colleagues.  It  is  an  honor  and  a  pleasure  for  me  to  intro- 
duce Frank  Mays  Hull,  judge  of  the  U.S.  District  Court  for  the 
Northern  District  of  Georgia,  and  the  President's  nominee  for  the 
11th  Circuit  U.S.  Court  of  Appeals,  who,  in  addition  to  being  very 
talented,  is  also  very  appeaUng. 

I  am  convinced  this  will  be  remembered  as  a  historic  nomination. 
I  believe  this  is  the  first  time  that  a  woman  with  such  a  distin- 
guished name  as  Frank  has  been  nominated  to  the  appellate  bench. 
I  am  also  convinced  that  this  nomination  will  be  remembered  be- 
cause of  the  sure  success  that  she  will  enjoy. 
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Judge  Hull  has  distinguished  herself  as  an  outstanding  citizen, 
trial  lawyer,  and  judge.  Today,  as  I  review  her  qualifications  before 
you,  I  am  convinced  she  will  continue  her  record  of  professional  ex- 
cellence and  I  am  indeed  pleased  to  be  part  of  this  process. 

Judge  Hull  comes  from  a  long  line  of  natives  and  residents  of  Au- 
gusta, GA,  and  has  deep  and  lasting  roots  in  the  South.  The  name 
"Frank,"  though  usual  for  a  man,  is  admittedly  unusual  for  a 
woman,  and  yet  the  story  behind  the  name  represents  a  wonderful 
legacy  I  would  just  like  to  share. 

Judge  Hull  inherited  this  unforgettable  name  from  her  mother, 
who  inherited  it  from  her  mother  before  her,  who  inherited  it  from 
her  mother  before  her.  Indeed,  her  brother,  Jim,  inherits  his  name 
from  their  father,  Jim,  who  inherited  the  name  from  his  father  be- 
fore him. 

You  got  all  that?  [Laughter.  1 

While  to  some  it  may  appear  her  family  lacked  creativity  with  re- 
gard to  the  n£iming  process,  I  think  this  family  tradition  does  go 
a  long  way  toward  explaining  her  sense  of  pride  and  purpose  that 
has  lent  itself  to  forging  Judge  Hull's  excellent  career.  Indeed,  the 
one  word  "Frank"  carries  with  it  the  legacy  and  history  of  six  gen- 
erations of  her  family  in  Augusta,  including  literally  hundreds  of 
other  family  members. 

Jim  Hull,  Frank's  father,  met  and  married  Frank  Inman  Mays 
while  he  was  in  law  school.  They  had  three  children,  Frank,  Jim, 
and  Carol.  Judge  Hull's  father  went  on  to  practice  law  with  his  fa- 
ther at  Augusta's  Hull,  Towell,  Norman  and  Barrett  law  firm. 
Judge  Hull  graduated  from  Augusta's  Richmond  Academy  in  1966 
and  moved  north  to  expand  her  horizons,  attending  Randolph- 
Macon  Woman's  College  in  Lynchburg,  VA,  where  she  graduated  in 
1970. 

During  most  of  her  breaks,  she  worked  at  her  father's  firm.  She 
spent  her  junior  year  abroad  studying  at  the  University  of  Reading 
in  England.  Indeed,  after  completing  her  undergraduate  studies, 
she  received  her  law  degree  from  Emory  University.  While  at 
Emory,  she  served  as  an  editor  of  the  law  review,  was  named  a  Na- 
tional Fellow  of  the  American  Association  of  University  Women, 
gained  membership  in  the  Order  of  the  Coif,  and  graduated  cum 
laude.  In  addition,  she  received  the  Wall  Street  Journal  award 
given  each  year  to  one  Emory  Law  School  senior  based  on  overall 
achievement. 

Frank  returned  home  to  follow  her  father  and  grandfather  in  the 
practice  of  law.  She  began  as  a  law  clerk  for  court  of  appeals  Judge 
Elbert  P.  Tuttle.  After  this  clerkship,  she  began  a  general  trial 
practice  as  an  associate  at  Powell,  Goldstein,  Frazer  and  Murphy, 
a  prominent  Atlanta  law  firm.  There,  she  continued  her  career  of 
achievement  and  became  the  first  female  partner  in  the  then  150- 
member  law  firm. 

She  continued  her  practice  with  Powell  Goldstein  until  1984, 
when  she  was  appointed  as  a  State  court  judge  in  Fulton  County, 
GA.  As  a  trial  judge,  Frank  returned  in  front  of  the  voters  three 
times,  and  each  time  she  was  reelected.  In  1994,  she  was  nomi- 
nated and  confirmed  for  the  U.S.  District  Court  for  the  Northern 
District  of  Georgia. 
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In  addition  to  her  practice  and  subsequent  service  on  the  State 
and  Federal  benches.  Judge  Hull  has  distinguished  herself  as  a 
servant  in  her  community.  Prior  to  her  1994  appointment,  Frank 
served  on  the  State  of  Greorgia's  Commission  on  Family  Violence, 
the  State  Bar  of  Georgia's  Bench  and  Bar  Committee,  and  the  Na- 
tional Board  of  Directors  of  the  American  Judicature  Society.  Fur- 
thermore, Frank  is  a  1987  graduate  of  Leadership  Atlanta  and  a 
Fellow  of  the  American  Bar  Foundation. 

I  would  like  to  add  that  Frank  is  a  member  of  the  Cathedral  of 
St.  Philip,  where  she  has  taught  Sunday  school  from  1983  to  1991, 
and  assistant  den  mother  for  her  son's  Boy  Scout  troop  from  1985 
to  1989.  Judge  Hull  received  the  Distinguished  Alumnus  Award 
from  Emory  University  Law  School  in  1994  and  the  Honorable 
Rohmer,  Tiu-ner,  Powell  Judicial  Service  Award  from  the  Atlanta 
Bar  Association  Judicial  Section. 

Finally,  but  just  as  importantly,  Judge  Hull  has  distinguished 
herself  as  a  supportive  wife  and  devoted  mother.  Since  1977,  she 
has  been  married  to  Tony  Aeck,  an  architect  with  the  firm  of  Lord, 
Aeck  and  Sargent,  in  Atlanta.  A  native  of  Atlanta,  Tony  has  distin- 
guished himself  as  a  leader,  as  well,  having  served  as  president  of 
the  Atlanta  chapter  of  the  .^nerican  Institute  of  Architects. 

Tony  and  Frank  are  the  proud  parents  of  two  children,  18-year- 
old  Richard  Hull  Aeck,  who  is  an  Eagle  Scout  and  an  upcoming 
freshman  at  Wake  Forest  University,  and  15-year-old  Molly  Hull 
Aeck,  named  after  her  paternal  grandmother,  an  avid  soccer  player 
and  honor  student  at  the  Westminster  School  in  Atlanta. 

Mr.  Chairman  and  members  of  the  committee,  I  have  enjoyed 
providing  you  with  this  brief  introduction  of  a  good  friend,  Frank 
Hull.  As  indicated  by  her  outstanding  record  and  contribution  to 
the  law,  her  community  and  her  country  as  a  citizen,  jurist,  wife, 
and  mother.  Judge  Hull  represents  the  best  our  country  has  to 
offer.  I  am  firmly  convinced  tiiat  she  will  be  an  outstanding  appeals 
court  judge.  Thus,  without  a  doubt,  I  am  proud  to  present  to  you 
today  for  your  consideration  Judge  Frank  Mays  Hull,  the  Presi- 
dent's nominee  for  the  11th  Circuit  Court  of  Appeals. 

Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  recognize  Senator  Coverdell,  the  senior  Senator 
from  the  great  State  of  Georgia,  who  I  am  sure  will  make  some  fine 
remarks  on  this  nomination. 

Senator  SESSIONS.  We  will  be  glad  to  recognize  Senator 
Coverdell,  and  we  will  note  that  he  has  gotten  ahead  of  six  other 
Senators  that  have  been  waiting  here.  [Laughter.! 

You  moved  in  very  smartly  there.  Senator. 

Senator  Coverdell.  I  guess  that  is  fitting. 

Senator  SESSIONS.  I  am  sure  you  will  be  talking  on  this  same 
nominee  and  I  think  it  would  be  appropriate  to  recognize  you  at 
this  time. 

STATEMENT  OF  HON.  PAUL  COVERDELL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  GEORGIA 

Senator  Coverdell.  Well,  thank  you,  Mr.  Chairman.  I  won't  re- 
iterate the  biographical  background  which  Senator  Cleland  has  so 
effectively  enumerated  before  your  committee.  I  would  add  just  sev- 
eral points. 
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One,  we  maintain  a  judicial  advisory  panel  that  works  alongside 
me,  volunteer  citizens,  to  focus  on  all  judicial  appointments,  and  I 
am  pleased  to  report  to  the  chairman  these  are  very  distinguished 
members  of  the  bar  and  they  have  unanimously  recommended 
Judge  Hull's  nomination  and  confirmation  without  any  dissent 
whatsoever. 

I  would  also  point  out  that  Judge  Hull  is  a  neighbor,  a  distin- 
guished citizen  in  our  community  in  Atlanta  and  Georgia,  and 
brings  the  kinds  of  qualifications  that  were  enumerated  in  her  suc- 
cessful career  to  this  nomination.  I  would  add  that  her  first  ap- 
pointment to  the  bench  was  made  by  a  very  distinguished  Georgian 
and  friend,  former  Governor  Joe  Frank  Harris,  who  was  an  out- 
standing Governor  of  our  State  of  quiet  demeanor,  but  solid  pur- 
pose. And  that  he  would  have  selected  her,  I  think,  distinguishes 
her  in  the  case  that  she  puts  before  the  committee  here  today. 

So  with  that,  Mr.  Chairman,  I  will  allow  you  to  move  to  the  other 
six  Senators  appropriately.  I  do  second  and  applaud  the  nomina- 
tion, and  would  vote  for  its  confirmation. 

Thank  you. 

Senator  SESSIONS.  Thank  you  very  much,  Senator  Coverdell. 

That  was  a  single  circuit  nominee.  I  think  at  this  point  I  would 
recognize  the  Senators  who  wish  to  make  remarks  in  order  of  se- 
niority, and  perhaps  as  we  go  along  with  that,  we  can  do  it  by 
nominee,  too. 

Senator  Byrd,  if  you  would  step  forward,  we  would  be  delighted 
to  hear  from  you.  Senators  Rockefeller  and  Dodd,  I  believe,  are  in 
the  order  we  have  here.  Senator  Lieberman  will  join  us,  too. 

Senator  Byrd. 

STATEMENT  OF  HON.  ROBERT  C.  BYRD,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WEST  VIRGINIA 

Senator  Byrd.  Thank  you,  Mr.  Chairman.  I  do  not  envy  your 
heavy  burdens.  I  was  a  member  of  this  committee  a  quarter  of  a 
century  ago  and  actively  participated  in  the  downfall  of  the  Presi- 
dent's nominee  for  Director  of  the  FBI,  Mr.  Gray.  It  is  a  great  com- 
mittee. 

I  express  appreciation  on  behalf  of  myself  and  my  colleague,  who 
will  speak  for  himself,  and  on  behalf  of  our  nominee.  We  have  an 
excellent  nominee  to  present  to  the  committee  today  and  I  am  very 
pleased  to  be  here  to  join  with  Jay  Rockefeller  in  introducing  to  the 
committee  the  Honorable  Robert  "Chuck"  Chambers,  an  outstand- 
ing West  Virginian  who  has  been  nominated  to  serve  as  a  U.S.  dis- 
trict judge  for  the  Southern  District  of  West  Virginia. 

A  1977  West  Virginia  University  College  of  Law  graduate.  Chuck 
Chambers  began  his  public  service  career  in  1978  as  a  member  of 
the  West  Virginia  Legislature.  His  lawmaking  service  has  spanned 
18  years,  the  last  10  of  which  were  in  the  post  of  Speaker  of  the 
West  Virginia  House  of  Delegates.  That  was  one  of  the  chuck  holes 
that  I  had  to  avoid  falling  into  51  years  ago  when  I  first  went  to 
the  West  Virginia  Legislature  when  the  chief  of  the  United  Mine 
Workers  called  me  into  his  office  and  demanded  that  I  vote  for  Mr. 
X  to  be  speaker  of  the  house. 

I  said,  "No,  Mr.  Titler,  I  can't  vote  for  Mr.  X."  "Well,  why  can't 
you?"  I  said,  "Because  I  have  already  promised  Mr.  Y  I  would  vote 
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for  him."  "Why  did  you  promise  him  you  would  vote  for  him?"  "Be- 
cause, Mr.  Titler,  he  is  the  better  man  of  the  two,  I  am  told."  So, 
that  was  an  experience  which  Chuck  Chambers,  of  course,  did  not 
have  to  go  through.  Later,  by  the  way,  Mr.  Titler  was  one  of  my 
best  supporters,  Chris,  one  of  my  best  supporters. 

I  had  the  same  problem  with  Mr.  John  L.  Lewis,  who  sent  word 
to  me  over  in  the  hills  and  mountains  of  West  Virginia  to  run  for 
the  House  of  Representatives  again.  I  had  been  a  member  of  the 
House  three  terms.  He  sent  word  that  I  should  run  again  for  the 
House.  I  was  in  West  Virginia  at  the  time.  We  used  to  adjourn  sine 
die  much  earlier  than  we  do  now.  I  was  in  West  Virginia  traveling 
around  the  State  trjdng  to  make  a  decision  as  to  whether  or  not 
I  should  run  for  the  House  again  or  run  for  the  Senate. 

So  when  I  got  word  from  the  big  chief  of  the  United  Mine  Work- 
ers that  he  wanted  me  to  run  for  the  House  again,  I  stopped  at  Pe- 
tersburg in  Grant  County  on  the  way  south  in  West  Virginia  that 
night,  and  the  snow  was  up  around  my  ankles,  and  called  my  wife 
back  over  in  ArHngton,  VA.  We  have  since  moved  to  McLean,  which 
is  also  a  nice  place  to  live. 

I  said  to  Irma,  I  said,  "I  have  made  up  my  mind.  I  have  made 
my  decision."  "On  what?"  I  said,  "To  run  for  the  U.S.  Senate."  "How 
did  you  come  to  make  your  decision?"  I  said,  "Mr.  John  L.  Lewis 
made  it  for  me.  He  told  me  to  run  for  the  House  and  I  decided  I 
would  run  for  the  Senate."  She  said,  "Well,  you  had  better  think 
it  over  carefully.  Just  be  sure  you  stay  awake  on  your  way  into 
southern  West  Virginia  for  the  rest  of  the  night." 

So  I  say  all  that  to  say  this.  Our  nominee  hasn't  had  problems 
like  I  had.  He  is  a  good  man,  nevertheless.  As  I  say,  prior  to  his 
service  as  speaker,  he  was  a  member,  then  chairman  of  the  Judici- 
ary Committee  of  the  house  of  delegates.  In  addition  to  his  duties 
in  the  State  house.  Chuck  Chambers  has  had  by  any  measure  a 
fine  legal  career.  He  has  had  the  rare  opportunity  of  practicing  law 
with  his  father  as  a  partner  in  the  family  law  firm  of  Chambers 
and  Chambers,  located  in  Huntington,  WV. 

He  has  been  admitted  to  the  bar  of  the  West  Virginia  Supreme 
Court  of  Appeals,  the  U.S.  District  Court  for  the  Southern  District 
of  West  Virginia,  the  U.S.  District  Court  for  the  Southern  District 
of  Kentucky,  and  the  U.S.  Court  of  Appeals  for  the  Fourth  Circuit. 

Now,  as  a  consequence  of  his  achievements  in  law.  Chuck  Cham- 
bers has  received  the  John  Marshall  Medal  of  Civic  Responsibility 
Award  presented  by  Marshall  University,  which  gave  me  my  bach- 
elor of  arts  degree  3  years  ago  when  I  was  76,  not  an  honorary  de- 
gree, but  my  bachelor  of  arts  degree.  He  has  twice  been  the  recipi- 
ent of  the  Fred  H.  Caplan  Civil  Justice  Award  presented  by  the 
West  Virginia  Trial  Lawyers  Association. 

I  have  known  Chuck  Chambers  a  good  many  years.  I  know  him 
to  be  a  dedicated  public  servant  with  a  strong  work  ethic  and  a 
sound  legal  philosophy.  And  what  I  mean  by  sound  legal  philoso- 
phy is  he  believes  in  the  doctrine  of  stare  decisis,  stare  decisis.  He 
believes,  having  served  in  the  legislature,  in  letting  the  legislature 
make  the  laws;  not  the  courts,  but  the  legislature  makes  the  laws. 

That  is  why  I  am  proud  to  lend  my  support  to  this  exceptional 
West  Virginian.  Having  been  in  the  legislature,  he  understands  the 
constitutional  system  of  checks   and  balances  and  separation  of 
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powers.  That  is  the  basis  of  our  whole  constitutional  system — 
checks  and  balances,  separation  of  powers,  and  the  power  of  the 
purse  vested  in  the  legislative  branch,  where  I  serve  and  where  you 
serve. 

I  believe  his  keen  legal  mind  and  his  experience  as  a  legislator 
have  well  endowed  him  with  a  thorough  comprehension  of  the  im- 
portance of  the  checks  and  balances  in  our  American  Republic,  and 
I  am  proud  to  support  him.  I  am  proud  to  be  here  today  with  my 
colleague.  Jay  Rockefeller,  who  will  speak  for  himself,  but  with 
whom  I  have  had  the  great  pleasure  to  serve  for  a  great  number 
of  years — former  Governor  of  West  Virginia,  former  Secretary  of 
State  of  West  Virginia,  former  member  of  the  House  of  Delegates 
of  West  Virginia,  and  a  great  Senator  and  one  with  whom  I  am 
proud  to  serve. 

Mr.  Chairman,  I  thank  you  for  your  courtesy  and  your  attention. 
And  I  thank  you,  Mr.  Feingold  and  Mr.  Biden.  I  think  Mr.  Biden 
was  on  this  committee  when  I  was  on  it  25  years  ago. 

Senator  BiDEN.  I  wish  you  were  still  on  it.  Senator. 

Senator  Byrd.  You  weren't  on  it  then? 

Senator  Biden.  I  say  I  wish  you  were  still  on  it. 

Senator  Byrd.  Thank  you,  thank  you.  I  am  glad  that  I  had  the 
opportunity  to  serve  with  you. 

Thank  you. 

Senator  SESSIONS.  Senator  Rockefeller. 

STATEMENT  OF  HON.  JOHN  D.  ROCKEFELLER  IV,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  WEST  VIRGINLV 

Senator  Rockefeller.  Thank  you  very  much,  Mr.  Chairman, 
Senators,  colleagues. 

Senator  Byrd,  my  only  reaction  to  your  excellent  introduction 
was  that  I  also  had  my  run-ins  with  the  same  George  Titler  of  the 
United  Mine  Workers,  but  unlike  you,  he  never  forgave  me. 
[Laughter.] 

He  died  thinking  I  was  something  bad  for  West  Virginia. 

Senator  Sessions.  When  you  become  majority  leader,  he  will  for- 
give you. 

Senator  Rockefeller.  Yes;  but  fortunately  the  people  he  rep- 
resented didn't  necessarily  agree  with  that  opinion,  so  things  have 
worked  out. 

I  am  not  a  lawyer,  as  the  chairman  and  Senator  Biden  and  Sen- 
ator Feingold  know,  and  so  when  I  am  looking  at  a  judicial  ap- 
pointment, I  operate  more  from  a  human  instinct  or  a  gut  instinct, 
a  sense  of  fairness.  How  would  this  person  act  under  pressure? 
How  would  this  person,  if  locked  in  a  room  late  at  night  trjdng  to 
wrestle  between  a  clean  decision — what  would  he  be  swayed  by,  or 
what  would  she  be  swayed  by? 

And  it  is  for  that  and  so  many  other  reasons  that  I  really  like 
Robert  C.  "Chuck"  Chambers  and  join  my  distinguished  senior  col- 
league. Senator  Byrd,  in  presenting  him  for  U.S.  district  judge  for 
the  Southern  District  of  West  Virginia. 

I  might  just  mention  one  example;  I  have  used  this  before  on 
Chuck  Chambers.  I  serve  on  the  Finance  Committee,  and  I  have 
served,  I  guess,  there  for  11  years  and  the  single  greatest  piece  of 
testimony  that  I  have  ever  seen  was  presented,  in  fact,  by  the  same 
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Chuck  Chambers  when  he  came  for  the  very  first  time  to  talk  be- 
fore, you  know,  this  sort  of  intimidating — where  you  have  to  look 
up  at  the  dais.  And  he  was  talking  on  Medicaid,  which  is  very  com- 
plicated subject,  and  he  spoke  for  about  15  minutes  without  a  sin- 
gle note  in  front  of  him.  He  was  smarter  than  any  of  the  health 
care  experts,  hundreds  of  which  I  have  listened  to  over  the  years 
on  that  subject,  in  an  absolutely  dazzling  performance  of  knowl- 
edge, mastery,  elocution,  careful  thinking,  precise  thinking.  He  is 
that  way. 

He  is  also  a  coalition  builder.  When  he  was  Speaker  of  the 
House,  which  he  was  for  a  period  of  10  years,  which  in  itself — if 
you  know  legislatures,  staying  in  office  for  10  years  is  in  itself 
quite  an  accomplishment.  Chuck  was  always  very  clear  on  where 
he  stood,  but  he  had  the  ability  to  take  tough  positions  without 
making  enemies,  and  he  did  that  because  he  listened  and  because 
he  always  gave  a  fair  hearing. 

When  I  think  of  a  judge,  I  think  of  the  need  for  knowing  who  he 
is  inside,  or  she  is;  in  other  words,  the  moral  compass  that  leads 
and  guides  at  that  moment  of  decision.  Second,  have  you  listened 
and  opened  your  mind  to  the  facts  in  a  clear,  honest  way?  And, 
third,  are  you  guided  by  decent  human  principles,  as  well  as  the 
dictates  of  the  law?  That  may  not  be  everybody's  interpretation  of 
how  one  looks  at  a  nominee  for  a  judgeship,  but  it  is  the  one  that 
I  apply  and  Chuck  comes  out  wonderfully  on  it. 

In  fact,  it  was  very  interesting.  When  the  vacancy  became  avail- 
able, I  sat  down  beside  Senator  Byrd  on  the  Senate  floor,  at  his  in- 
vitation, and  he  said,  "You  know,  we  have  this  vacancy  to  fill,"  and 
he  said,  "I  think  it  would  be  really  good  to  appoint  Chuck  Cham- 
bers," just  beating  the  words  as  they  came  out  of  my  mouth;  in 
other  words,  a  unsinimous  decision  about  a  truly  splendid  person. 

His  family  is  here.  The  reason  no  ill  words  are  spoken  of  him  is 
that  he  is  faultless  in  terms  of  character,  honesty.  You  can  disagree 
with  him,  but  you  can't  fault  his  honesty,  and  I  really  do  believe 
that  his  conscience  is  his  guide.  I  am  very  proud  to  present  him. 

I  have  presented  a  number  of  judges,  along  with  Senator  B3rrd, 
before  this  committee,  but  none  gives  me  greater  pride  than  Robert 
C.  "Chuck"  Chambers,  a  former  speaker  of  the  house,  a  distin- 
guished lawyer,  an  absolutely  marvelous  person  with  a  very  good 
family,  whom  I  hope  he  will  introduce.  I  recommend  him  to  you 
and  am  proud  to  have  presented  him. 

Senator  SESSIONS.  Thank  you. 

Any  other  Senators  wishing  to  comment  on  this  nominee? 

[No  response.] 

Senator  SESSIONS.  All  right.  Thank  you  very  much. 

Senator  Byrd.  Thank  you. 

Senator  Sessions.  Senator  Dodd. 

STATEMENT  OF  HON.  CHRISTOPHER  J.  DODD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  DODD.  Thank  you  very  much,  Mr.  Chairman.  I  was  just 
going  to  say  before  Senator  Bjrrd  leaves  that  in  his  opening  com- 
ments he  noted  how  he  had  served  on  this  committee  a  quarter  of 
a  century  ago  and  participated  in  the  confirmation  hearings  of  L. 
Patrick  Gray,  which  did  not  turn  out  terribly  successful  for  L.  Pat- 
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rick  Gray,  the  result  of  which  was  he  came  back  to  Connecticut  and 
I  practiced  law  with  him  in  Connecticut.  [Laughter.] 

And  I  might  add  a  very  fine  man,  as  well  as  a  very  good  lawyer. 
But  how  small  a  world  it  is,  in  fact. 

Well,  let  me  begin  by  thanking  all  of  you  on  the  committee;  in 
his  absence,  Senator  Hatch  and  others,  the  chairman;  Senator 
Biden;  you,  Mr.  Chairman,  and  Russ,  for  your  willingness  to  allow 
us  to  bring  this  nominee  forwEird,  Janet  Hall,  whom  you  will  meet 
in  a  few  moments. 

This  is  a  very  fine  nominee,  Mr.  Chairman.  Janet  Hall  has  one 
of  the  best  reputations  of  any  person  practicing  law  in  the  State 
of  Connecticut.  If  the  bar  of  Connecticut  could  be  present  here 
today,  there  would  be  vmanimous  applause  for  this  nomination. 

She  is  known  for  a  tremendous  amount  of  energy,  fairness,  and 
her  impressive  work  experience.  You  will  note  from  her  resume 
that  she  worked  at  the  Justice  Department  in  the  Antitrust  Divi- 
sion from  1975  to  1979,  was  a  partner  with  one  of  our  major  firms 
in  the  State  of  Connecticut,  Robinson  and  Cole,  where  she  special- 
ized in  complex  commercial  litigation.  So  this  is  someone  who  has 
significant  experience  trying  cases  in  complicated  areas  of  law,  and 
is  highly  recognized  and  respected  by  the  bar  in  Connecticut. 

Her  work  ethic  is  one  of  the  qualities  that  people  most  comment 
on  when  you  ask  them  to  talk  about  the  qualities  of  Janet  Hall  to 
be  a  member  of  the  district  bench.  In  fact,  one  of  her  secretaries 
said  that  the  only  time  that  she  was  ever  bored  during  the  14  years 
that  she  worked  for  Janet  Hall  was  when  Janet  took  time  off  on 
pregnancy  leave  with  one  of  her  children,  the  arrival  of  a  third 
child.  So  she  can  be  demanding  of  others  as  well. 

In  the  midst  of  all  of  this,  I  must  say,  Mr.  Chairman  and  mem- 
bers of  the  committee,  that  she  has  always  placed  her  family  first. 
I  think  it  is  a  wonderful  anecdote  that  after  one  of  her  appearances 
before  the  U.S.  Supreme  Court,  she  was  asked  by  a  group  of  associ- 
ates in  the  firm,  what  was  the  most  important  thing  that  she  had 
to  remember  when  she  was  arguing  a  case  before  the  U.S.  Supreme 
Coiut,  and  she  turned  to  her  associates  and  she  said,  "The  most 
important  thing  was  to  bring  my  family  to  the  proceeding."  I  think 
it  says  volumes  about  Janet  Hall  as  a  person,  who  not  only  has  the 
reputation  of  one  of  the  brightest  legal  stars  in  our  State,  but  is 
a  person  who  has  a  wonderful  sense  of  balance  and  proportion.  In 
the  midst  of  all  of  that,  a  great  moment  to  appear  before  the  U.S. 
Supreme  Court,  the  most  important  thing  to  remember  at  that  par- 
ticular moment  was  her  family. 

In  fact,  if  I  can,  on  behalf  of  my  colleague  and  myself,  briefly  in- 
troduce her  husband,  David  Schaefer,  who  is  here  with  us,  and  her 
two  sons,  Benjamin  and  Jonathan.  They  are  in  the  audience.  Sara 
is  not  here.  She  is  in  Spain. 

Senator  Biden.  You  have  to  stand  up  so  we  can  see  you. 

Senator  DODD.  Jonathan  and  Benjamin,  and  David  back  here. 

Senator  BiDEN.  What  are  the  boys'  names.  Senator? 

Senator  DODD.  Benjamin  and  Jonathan. 

Senator  BiDEN.  Jonathan,  which  one  are  you?  Jonathan,  there  is 
a  deal — Mr.  Chairman,  with  your  permission,  the  deal  we  have  al- 
ways had  in  this  committee  is  anybody  under  the  age  of  15  that 
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has  to  sit  through  this  gets  to  ask  of  the  nominee,  in  this  case  your 
mother,  anjdihing  you  would  Hke.  [Laughter.] 

We  want  you  to  know,  ahead  of  time,  that  if  you  get  real  bored, 
you  can  come  back  here  and  hang  out  with  us.  Seriously,  there  is 
a  room  around  here  and  we  can  get  you  something  to  eat,  some  ice 
cream  and  things  like  that,  for  real.  That  is  what  we  have  done, 
at  least  in  the  old  days. 

Senator  DODD.  Does  that  go  for  us  too,  Mr.  Chairman?  [Laugh- 
ter.] 

Senator  BroEN.  That  does  not  hold  for  you,  and  it  does  not  hold 
for  the  older  brother.  He  is  required  to  be  bored.  But  for  you,  pal, 
just  remember,  make  it  a  good.  It  has  to  be  legal  what  you  ask  for 
here,  but  it  has  got  to  be  something.  You  are  owed,  OK?  That  is 
part  of  the  deal.  It  is  a  judicial  requirement. 

Senator  DoDD.  Mr.  Chairman,  just  to  wrap  this  up,  I  mentioned 
the  work  ethic  of  Janet  Hall.  We  have  about  4,000  cases  in  a  back- 
log in  Connecticut.  I  think  it  is  one  of  the  highest  backlogs  in  the 
country,  and  it  is  going  to  take  filling  out  the  complement,  in  fact, 
the  vacancies,  that  Joe  and  I  have  had  at  the  Federal  district  court 
level. 

With  Janet  Hall's  confirmation,  should  this  committee  and  the 
full  Senate  so  approve,  we  should  be  able  to  really  weigh  in  and 
reduce  the  size  of  that  backlog  that  has  been  built  up  over  the  last 
several  years  in  our  State.  Mr.  Chairman  and  members  of  the  com- 
mittee, I  know  that  there  is  an  expectation  that  those  of  us  who 
come  and  present  nominees  before  this  committee  would  say  com- 
plimentary things  about  nominees.  But  I  am  confident,  when  you 
have  a  chance  to  hear  Janet  yourself,  and  I  presume  over  the  years 
watch  her,  as  you  will — and  I  know  you  watch  the  people  who  come 
before  this  committee — this  is  a  person  who  is  going  to  bring  great 
credit  to  the  Federal  bench  and  make  a  significant  contribution  to 
not  only  us  in  Connecticut,  but  I  think  to  the  country. 

So  I  am  deeply  honored  and  pleased  to  join  with  my  colleague, 
Senator  Lieberman,  in  presenting  to  this  committee  for  your  con- 
sideration the  name  of  Janet  Hall  to  be  a  member  of  the  Connecti- 
cut Federal  District  Court. 

Senator  Sessions.  Thanks,  Senator  Dodd. 

Senator  Lieberman. 

STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  Thank  you.  Senator  Sessions,  Senator 
Biden.  I  am  dehghted  to  join  with  Senator  Dodd  in  presenting 
Judge  Janet  Hall,  as  contrasted  with  Judge  Frank  Hull,  about 
whom  you  heard  earlier.  I  do  not  know  what  Janet's  mother's  name 
is,  but  maybe  she  can  tell  you  that. 

I  want  to  say  to  Jonathan,  I  know  Senator  Biden.  I  know  him 
as  a  father  and  a  grandfather.  He  is  a  very  devoted  father.  He  is 
an  uncontrollably  permissive  and  doting  and  nurturing  grand- 
father. So  if  you  can  get  him  to  think  that  you  are,  you  know,  get- 
ting to  that  status,  Jonathan,  you  are  in  for  a  good  afternoon. 
[Laughter.] 

Let  me  just  say  very  briefly,  just  to  echo  what  Senator  Dodd  has 
said,  I  think  if  you  did  a  survey  of  lawyers  and,  in  fact,  the  judges 
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in  the  State  of  Connecticut  and  asked  them  to  name  the  top  five 
htigators  in  our  State,  I  have  no  doubt  that  on  most  of  those  Usts 
you  would  find  the  name  of  Janet  Hall.  She  has  extraordinary  ex- 
perience. She  has  led  the  litigation  effort  in  one  of  the  State's  pres- 
tigious, biggest  firms  and  has  been  very  active  in  the  bar  associa- 
tion. 

As  Senator  Dodd  has  indicated,  I  think  we  both  feel  very  con- 
fident about  this  nomination  and  feel  very  confident  that  Janet 
Hall  will  be  a  great  judge  because  she  is  a  great  person.  She  is  a 
wonderful  mother,  wife,  and  citizen.  She  has  a  strong  mind  and  a 
very  good  heart,  and  she  will  bring  all  of  those  to  the  bench  in  a 
way  that  will  allow  her  to  dispense  justice  as  evenhandedly,  com- 
passionately, and  rigorously  as  we  all  hope  it  will  be.  So,  we  think 
we  have  got  a  first-rate  nominee,  and  we  thank  you  very  much  for 
hearing  her  nomination  this  afternoon. 

Senator  Sessions.  Thank  you  very  much.  We  certainly  appre- 
ciate those  remarks  and  strong  support. 

Any  other  Senators  here  to  make  comments  on  this  nominee? 

[No  response.] 

Senator  SESSIONS.  All  right.  Let's  see.  Senators  Kerrey  and 
Hagel? 

STATEMENT  OF  HON.  JOSEPH  R.  BmEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  BiDEN.  Mr.  Chairman,  while  Senators  Kerrey  and  Hagel 
are  coming  up,  I  have  to  go  to  the  Foreign  Relations  Committee. 
I  want  to  apologize  for  not  sta3dng  and  listening  to  what  they  have 
to  say. 

I  just  want  to  briefly  mention  there  is  only  one  nominee  on  this 
list  today  that  I  can  personally  attest  to  and  vouch  for.  I  hope  it 
won't  hurt  her.  You  are  going  to  hear  from  the  California  Senators 
shortly  about  Christina  Snyder.  I  just  want  to  echo  the  comments 
that  I  know  they  are  going  to  make  about  her  qualifications  and 
her  capacity  to  serve  in  the  district  court.  I  will  try  to  be  back  by 
then,  but  I  am  ranking  member  on  a  hearing  up  in  the  Foreign  Re- 
lations Committee.  That  is  why  I  will  be  leaving. 

Senator  SESSIONS.  Thank  you  for  sharing  that  with  us,  and  I 
know  you  have  many  responsibilities  at  this  time. 

Senator  Kerrey. 

STATEMENT  OF  HON.  J.  ROBERT  KERREY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEBRASKA 

Senator  Kerrey.  Thank  you,  Mr.  Chairman,  and  Senator 
Feingold,  Senator  Biden.  I  am  here  to  offer  testimony  on  behalf  of 
Joe  Bataillon.  Joe  Bataillon  is  an  exceptional  husband,  father,  and 
public  citizen  who  has  a  record  of  substantial  accomplishment  and 
achievement  in  the  community  of  Nebraska.  He  has  been  evaluated 
by  a  panel  that  was  selected  to  interview  all  the  judicial  candidates 
as  the  top  candidate.  He  has  been  evaluated  by  a  panel  of  judges 
who  have  watched  him  in  operation  in  the  court  itself  as  being  the 
most  outstanding  of  all  the  candidates. 

He  will  be  an  exceptional  judge.  I  recommend  him  highly  and 
hope  that  he  is  confirmed  as  quickly  as  possible. 

Senator  SESSIONS.  Thank  you  very  much. 
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Senator  Hagel. 

STATEMENT  OF  HON.  CHUCK  HAGEL,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  NEBRASKA 

Senator  Hagel.  Mr.  Chairman,  I,  too,  want  to  associate  myself 
with  my  friend  and  colleague  Senator  Kerrey's  remarks  on  Joe 
Bataillon. 

I  might  just  add  two  things.  Not  unlike  many  of  the  comments 
made  here  in  the  last  few  minutes  by  our  colleagues  from  other 
States  regarding  their  nominees,  this  individual,  Joe  Bataillon,  fol- 
lows in  the  same  tradition  of  not  only  a  good,  strong,  precise  mind, 
good  legal  standing,  experience,  background,  but  his  priorities  are 
straight.  And  I  say  that  in  full  knowledge,  Mr.  Chairman,  of  realiz- 
ing this  is  a  former  State  Democratic  Party  chairman  from  the 
State  of  Nebraska.  But  that  aside,  that  is  the  only  flaw  I  can  de- 
tect. But  he  has  overcome  that  by  the  fact  that  his  brother  is  a 
strong  Republican. 

I  do  think  it  is  important,  as  Senator  Kerrey  and  other  Senators 
have  said,  and  as  the  three  of  you  know  so  well,  we  need  the  best 
minds,  of  course,  but  we  need  people  with  character,  people  who 
are  evenhanded  and  balanced  and  who  believe  in  this  country  and 
in  the  judicial  system  and  have  devoted  their  lives  to  it.  And  I 
think  Joe  Bataillon  is  one  such  individual,  and  I  am  very  proud  to 
endorse  his  candidacy  for  the  judgeship. 

Senator  SESSIONS.  Thank  you.  All  right.  Thank  you  very  much, 
gentlemen. 

First  let's  call  Judge  Frank  Hull,  the  circuit  court  nominee.  We 
are  delighted  to  welcome  you  to  this  hearing,  and  we  appreciate 
your  being  here  and  sharing  with  us  at  this  time.  I  must  say  that 
you  are  being  nominated  from  my  circuit,  the  eleventh  circuit,  and 
I  have  already  received  a  number  of  calls  from  people  in  that  cir- 
cuit whose  opinions  I  respect,  who  have  spoken  very,  very  highly 
of  your  abilities,  and  you  are  to  be  complimented  for  that.  They 
were  speaking  to  me  personally  and  in  confidence — we  have  a  vote? 

We  just  had  word  that  we  have  a  vote  ongoing  in  the  floor  of  the 
Senate,  and  I  guess  that  is  why  they  left  me  so  fast.  I  would  not 
take  offense.  Judge.  Hold  on. 

[Pause.] 

Senator  SESSIONS.  I  think  it  would  be  best  just  to  go  ahead  and 
do  our  voting.  First  I  would  like  to  administer  the  oath  lest  I  for- 
get. If  you  would  raise  your  hand,  and  do  you  swear  that  the  testi- 
mony you  shall  give  in  this  hearing  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God? 

Judge  Hull.  I  do  so  swear. 

Senator  SESSIONS.  Good.  We  will  at  this  time  take  a  recess  for 
perhaps  10  minutes,  or  15,  and  commence  as  soon  as  we  can  get 
back  from  the  floor.  Thank  you  very  much. 

[Recess.] 

Senator  SESSIONS.  We  will  commence. 

Judge  Hull,  we  are  delighted  to  have  you,  and  I  am  sorry  we  had 
to  break  for  that  vote.  But  as  somebody  said,  that  is  what  they  pay 
us  for  here. 

Would  you  care  to  introduce  your  family  with  you? 
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TESTIMONY  OF  FRANK  M.  HULL,  OF  GEORGIA,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  ELEVENTH  CIRCUIT 

Judge  Hull.  I  would.  Thank  you  for  that  opportunity  to  do  so. 

Joining  me  today  are  my  husband,  Tony  Aeck;  my  son,  Richard 
Aeck;  my  daughter,  Molly  Aeck;  my  mother,  Frank  Mays  Pride;  my 
brother,  Jim  Hull;  my  sister-in-law,  Karen  Hull;  my  law  school 
classmate  from  Emory  in  1973,  Terry  Adamson;  a  family  friend, 
Wilma  Hudson  from  Augusta,  GA;  law  clerks  Bobby  Robertson, 
Laura  Story;  my  secretary  of  15  years,  both  on  State  court,  law 
firm,  and  Federal  court,  Darlene  Buchanan — she  is  really  why  I  am 
here  today,  among  other  people — and  I  have  four  former  close 
friends,  who  are  still  close  friends  but  former  law  partners.  Si  Laz- 
arus and  Mike  Chatham,  from  the  D.C.  office  of  Powell,  Goldstein; 
Pat  Norton  from  Alston  &  Bird  is  here  as  well;  and  Mark  Eaton, 
also  a  former  attorney  who  was  with  me  at  Powell,  Goldstein. 

Thank  you  for  that  opportunity  to  introduce  them. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Very  good.  Tell  me,  what  are  your  observa- 
tions about  the  district  bench,  the  Federal  district  bench? 

Judge  Hull.  My  past  3  years  on  the  district  bench  have  been  ab- 
solutely wonderful.  I  had  previously  10  years  in  State  court,  in  a 
very  high  volume  State  court  in  the  city  of  Atlanta,  and  I  have  par- 
ticularly enjoyed  being  on  district  court  because  you  do  have  the 
time  to  reflect,  think,  research,  and  do  some  writing,  which  is  al- 
most impossible  to  do  in  State  court. 

Senator  Sessions.  And  you  think  you  like  to  do  more  writing 

Judge  Hull.  And  I  would  like  to  do  more  research  and  writing 
if  I  am  confirmed. 

Senator  SESSIONS.  Well,  as  they  say,  be  careful,  you  will  get  your 
wish. 

The  eleventh  circuit  has  done  a  marvelous  job  of  case  manage- 
ment. They  are  No.  1  in  the  Nation  in  average  disposition  per 
judge  on  that  circuit,  and  I  know  they  need  to  fill  the  vacancy. 

Are  you  prepared  for  the  challenges  of  that  workload?  And  how 
do  you  view  your  responsibilities  as  just  turning  out  the  work  of 
the  court? 

Judge  Hull.  Well,  on,  the  district  court,  I  have  found,  just  as  I 
did  on  State  court,  that  equally  important  to  decisionmaking  is 
case  management  as  a  judge.  And  I  have  a  number  of  procedures 
that  I  have  found  worked  over  the  years  in  State  court  that  I  uti- 
lized. Two  of  them  that  helped  me  tremendously  are: 

First  of  all,  early  intervention  of  the  trial  judge,  particularly  in 
complex  cases,  to  set  a  discovery  schedule.  As  we  have  seen 
through  a  number  of  commissions,  extensive  discovery  is  what 
raises  the  cost  and  delays  litigation.  So  I  believe  an  early  schedul- 
ing order  is  important. 

Second,  there  is  nothing  like  a  firm  trial  date.  We  all  know  that 
95  percent  of  all  cases  settle,  and  they  settle  when  they  get  a  trial 
date,  generally.  So  if  you  will  just  do  that  as  a  district  court  judge, 
those  are  two  very  effective  tools. 

On  the  appellate  level,  I  think  equally  important  to  case  manage- 
ment is  screening  out  which  cases  should  have  oral  argument  and 
which  cases  basically  are  frivolous  or  clearly  are  without  merit  and 
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do  not  warrant  oral  argument.  So  the  screening  mechanism  for  oral 
argument  is  utilized  extensively  by  the  eleventh  circuit,  and  I  will 
look  forward  to  joining  that  process  if  confirmed. 

Senator  SESSIONS.  I  agree  with  you  that  it  is  not  necessary  to 
have  oral  argument  on  every  case,  and  both  the  State,  or  the  U.S. 
attorney,  and  the  Department  of  Justice  bear  the  cost  on  one  side 
and  the  taxpayers  usually  do  on  a  court-appointed  lawyer  on  a 
criminal  case.  In  private  litigation,  both  the  parties  end  up  pajdng 
large  sums  of  money  to  prepare  for  that,  if  it  is  not  necessary  and 
if  the  the  issues  are  clear.  I  appreciate  that. 

Let  me  ask  you  a  couple  of  questions  just  generally.  Have  you 
had  occasion  to  enforce  the  death  penalty  in  your  career  as  a 
judge? 

Judge  Hull.  While  I  was  on  the  State  trial  court,  I  was  assigned 
a  death  penalty  case.  The  assignment  came  when  I  succeeded  a 
judge  who  had  actually  tried  the  case  and  the  jury  had  imposed  the 
death  penalty.  After  an  appeal,  the  case  was  remanded  back  to  the 
trial  court  level  for  various  posttrial  motions.  I  heard  those  mo- 
tions, rendered  an  extensive  opinion,  which  I  have  submitted  as 
one  of  my  10  cases  to  the  committee.  And  my  decision  did  uphold 
the  death  sentence  in  that  case,  and  later  my  decision  upholding 
the  death  sentence  was  affirmed  by  the  Georgia  Supreme  Court. 

In  addition  to  that  instance,  I  also  had  some  pretrial  matters  in 
another  death  penalty  case  that  started  while  I  was  on  the  State 
court,  and  I  was  the  originally  assigned  judge,  but  I  was  then  ele- 
vated to  the  Federal  district  court  shortly  after  I  received  that  as- 
signment. So  I  only  heard  pretrial  motions  in  that. 

So  those  are  two  concrete  instances  where  I  have  handled  those 
cases. 

Senator  SESSIONS.  As  you  say  that,  I  recall  well  over  a  decade 
ago  being  in  an  eleventh  circuit  conference  in  Atlanta,  and  the 
Chief  Justice  of  the  Greorgia  Supreme  Court  spoke  to  the  assembled 
Federal  judges,  and  he  stated — I  thought  it  was  a  remarkable 
statement — that  in  his  opinion  the  Federal  court  was  systemati- 
cally undermining  the  lawful  implementation  of  the  death  penalty. 
I  thought  that  was  a  very  serious  commentary. 

I  do  believe  that  the  Federal  courts  are  doing  better  now  in  en- 
forcing the  law  as  it  has  been  affirmed  by  the  Supreme  Court  in 
allowing  death  cases  when  they  are  proper  and  ready  to  be  af- 
firmed, but  I  think  that  is  one  of  the  things  that  has  undermined 
public  confidence  with  the  judicial  branch,  that  we  go  beyond  what 
judges  were  lawfully  empowered  to  do. 

To  me,  within  the  Constitution  itself,  there  are  four  to  six  dif- 
ferent references  to  capital  crimes,  and  you  cannot  take  a  life  with- 
out due  process.  So  presumably  States  are  empowered  to  take  a  life 
with  due  process,  ^d  I  am  glad  we  are  making  progress  in  that 
regard.  I  think  that  you  will  faithfully  follow  the  law  whether  you 
like  it  or  not.  At  least  that  is  your  reputation. 

Senator  Feingold,  do  you  have  any  questions? 

QUESTIONING  BY  SENATOR  FEINGOLD 

Senator  Feingold.  Yes,  Mr.  Chairman.  First,  I  would  like  to  ask 
unanimous  consent  that  a  statement  by  the  distinguished  ranking 
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member,  my  friend  from  Vermont,  Senator  Leahy,  be  introduced 
into  the  record  at  this  time. 

Senator  Sessions.  Without  objection,  it  will  be  entered. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Hon.  Patrick  J.  Leahy,  a  U.S.  Senator  From  the  State 

OF  Vermont 

This  year  the  Senate  has  found  time  to  confirm  only  six  Federal  judges,  six  during 
a  period  of  108  vacancies.  There  are  currently  seven  nominees  on  the  Senate  cal- 
endar, several  of  whom  have  been  held  there  for  going  on  two  months.  We  have  two 
nominees  from  the  June  25  hearing  who  still  need  to  be  considered  and  reported 
by  the  Judiciary  Committee. 

In  addition  to  the  five  outstanding  nominees  who  appear  before  the  Committee 
this  afternoon,  in  what  is  only  the  fourth  confirmation  hearing  this  year,  there  re- 
main pending  before  the  Committee  23  nominees  who  have  yet  to  be  accorded  a 
hearing  before  this  Committee  this  Congress.  Many  of  these  nominations  have  been 
pending  since  the  very  first  day  of  this  Congress,  having  been  re-nominated  by  the 
President  after  having  been  held  up  during  the  stall  last  year.  The  President  has 
sent  us  43  judicial  nominations  so  far  this  year  and  is  sending  more  each  week.  The 
Committee  has  not  yet  worked  through  the  backlog  of  nominees  left  pending  from 
last  year.  Three  more  of  those  pending  before  the  Committee  have  had  hearings  or 
were  reported  favorably  by  the  Committee  last  Congress  but  have  been  passed  over 
so  far  this  year  as  the  vacancies  for  which  they  were  nominated  as  long  as  27 
months  ago  persist. 

While  I  am  always  delighted  when  the  Committee  moves  promptly  on  nominees, 
as  it  is  with  respect  to  Judge  Hull,  that  does  not  excuse  the  Committee's  delay  in 
the  consideration  of  nominees  like  Professor  Fletcher,  Judge  Beaty,  Judge  Paez,  Ms. 
McKeown,  Ms.  Aiken,  Ms.  Mollway  and  others. 

We  continue  to  fall  farther  and  farther  behind  the  pace  established  by  Senator 
Hatch  in  the  last  Congress.  By  this  time  two  years  ago.  Senator  Hatch  had  held 
seven  confirmation  hearings  involving  31  judicial  nominees  and  the  Senate  had  pro- 
ceeded to  confirm  26  Federal  judges.  That  was  during  one  of  the  busiest  periods  ever 
and  included  the  first  100  days  of  the  Republicans'  "Contract  with  America."  Con- 
sider how  those  numbers  compare:  Four  hearings  instead  of  seven;  six  judges  con- 
firmed instead  of  26. 

Today,  we  will  hear  from  a  number  of  highly-qualified  nominees,  including  two 
who  were  first  nominated  more  than  14  months  ago.  I  look  forward  to  prompt  and 
favorable  action  on  each  of  them. 

I  have  spoken  often  about  the  crisis  being  created  by  the  102  vacancies  that  are 
being  perpetuated  on  the  Federal  courts  arotmd  the  country  by  the  Republican  lead- 
ership of  the  Senate.  At  the  rate  that  we  are  currently  going  this  year,  more  and 
more  vacancies  are  continuing  to  mount  over  longer  and  longer  times  to  the  det- 
riment of  greater  numbers  of  Americans  and  the  national  cause  of  prompt  justice. 
Chief  Justice  Rehnquist  has  repeatedly  acknowledged  the  crisis  being  posed  for  the 
Federal  judiciary  and,  I  believe,  for  all  Americans. 

I  recently  received  a  copy  of  a  letter  dated  July  14,  1997  sent  to  the  President 
and  the  Republican  Leader  of  the  Senate  by  seven  presidents  of  national  legal  asso- 
ciations. I  attach  it  to  my  statement  and  ask  that  it  be  included  in  the  record.  These 
presidents  note  the  "looming  crisis  in  the  Nation  brought  on  by  the  extraordinary 
number  of  vacant  federal  judicial  positions"  and  the  "injustice  of  this  situation  for 
all  of  society."  They  point  to  "[d]angerously  crowded  dockets,  suspended  civil  case 
dockets,  burgeoning  criminal  caseloads,  overburdened  judges,  and  chronically  luider- 
manned  courts"  as  circumstances  that  "undermine  our  democracy  and  respect  for 
the  supremacy  of  law."  I  agree  that  we  must  without  further  delay  "devote  the  time 
and  resources  necessary  to  expedite  the  selection  and  confirmation  process  for  fed- 
eral judicial  nominees." 

There  are  currently  seven  judicial  nominees  on  the  Senate  calendar  hostage  until 
vacancies  on  the  Federal  Election  Commission  are  resolved.  Recently  one  of  those 
Republican  recommendations  withdrew  from  consideration  thereby  stalling  the  en- 
tire situation  even  further.  I  have  repeatedly  urged  the  Republican  leadership  not 
to  use  the  judiciary  as  a  political  pressure  point  or  to  involve  the  judiciary  in  dis- 
agreement over  other  matters.  I  urge  the  Senate  to  move  to  confirm  those  seven  ad- 
ditional judges  this  week. 

Senator  Feingold.  Thank  you,  Mr.  Chairman.  Congratulations, 
Judge  Hull.  You  have  had  the  advantage,  as  we  have  already  men- 
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tioned,  of  having  served  for  over  16  years  as  a  judge,  both  at  the 
State  level  and  the  Federal  level.  And  I  am  wondering  how  serving 
in  the  different  levels  of  the  State  versus  Federal  courts  has  af- 
fected your  view  of  those  respective  courts  in  our  system  and  their 
roles. 

Judge  Hull.  Well,  I  think  it  has  affected  my  view.  As  a  trial  law- 
yer for  10  years,  frankly,  most  of  my  cases  were  in  Federal  court. 
And  I  would  have  felt  reasonably  confident  in  my  abilities  to  be  a 
Federal  trial  judge.  But  after  having  had  10  years  in  State  court, 
hearing  thousands  of  cases  each  year,  there  is  nothing  like  that  for 
preparation  because  the  caseload  is  so  heavy.  And  I  think  they 
both  are  equally  important  courts. 

As  you  are  probably  aware.  State  courts  probably  handle  10 
times  the  volume  of  litigation  that  you  do  in  any  given  State  in  a 
Federal  court.  So  I  think  it  has  been  wonderful  experience,  and  I 
think  it  has  given  me  a  deep  respect  for  what  our  State  court 
judges  do.  And  I  think  it  does  have  an  effect  on  my  judicial  philoso- 
phy because  I  was  a  State  judge  before  I  was  a  Federal  judge,  and 
I  think  some  of  you  who  have  served  in  the  State  legislatures  can 
identify  with  that. 

Senator  Feingold.  Exactly  that  reaction,  having  served  in  the 
State  senate  in  Wisconsin. 

Why  is  it  that  you  want  to  move  to  the  court  of  appeals  at  this 
time?  I  heard  your  reference  to  wanting  to  do  research  and  writing. 
Are  there  further  reasons? 

Judge  Hull.  Yes,  there  are  a  number  of  reasons  in  addition  to 
that.  First  of  all,  as  you  may  notice  on  my  resume,  my  first  job  was 
clerking  as  a  law  clerk  on  this  very  court  back  when  it  was  the 
combined  fifth  circuit  before  the  split.  So  I  feel  very  confident  that 
I  know  what  the  job  is  like. 

It  is  not  something  you  dream  about  because  there  are  so  few  po- 
sitions and  the  odds  of  ever  getting  there  are  so  remote.  But  it  has 
really  been  a  personal  goal  of  mine  to  one  day  be  an  appellate 
judge,  either  on  a  State  court  or  a  Federal  court.  And  I  had  10 
years  of  law  practice,  13  years  as  a  trial  judge,  and  I  now  feel  pre- 
pared for  new  challenges.  I  have  been  trjdng  cases  13  years.  I  love 
it.  But  I  am  ready  for,  frankly,  some  new  challenges,  and  I  hope 
I  have  something  to  add. 

Senator  FEINGOLD.  Thank  you.  Judge. 

One  other  issue.  Recently  on  this  committee  we  have  heard  a  lot 
about  the  issue  of  judicial  activism.  My  understanding  of  that  term 
is  that  a  judicial  activist  is  a  judge  who  does  not  appreciate  the  in- 
herent limits  on  judicial  authority  under  the  Constitution  and  who, 
in  effect,  tries  to  seek  to  legislate  from  the  bench. 

You  have  already  answered  in  writing  questions  on  judicial  activ- 
ism as  a  part  of  your  questionnaire.  But  I  would  like  to  just  ask 
you,  sort  of  following  on  the  chairman's  questions:  Do  you  appre- 
ciate the  inherent  Umits  on  judicial  authority  under  the  Constitu- 
tion? 

Judge  Hull.  I  certainly  do.  And  I  hope  my  track  record  speaks 
volumes  to  that,  showing  that  I  have  so  acted. 

Senator  Feingold.  Thank  you.  Judge.  And  if  you  are  confirmed 
as  a  Federal  judge,  do  you  plan  to  legislate  from  the  bench? 

Judge  Hull.  I  do  not. 
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Senator  Feingold.  Thank  you,  Mr.  Chairman. 

Senator  SESSIONS.  One  question.  From  your  experience  as  a  dis- 
trict judge,  a  Federal  trial  court  judge,  you  will  be  reviewing  your 
brother  and  sister  judges'  opinions.  Do  you  have  any  views  that 
could  help  them  improve  their  case  management?  Could  the  appel- 
late courts  render  some  opinions  or  move  in  certain  directions  that 
would  help  improve  court  management? 

Judge  Hull.  Well,  I  inherited  a  caseload  when  I  came  to  the 
Federal  district  court,  and  I  have  substantially  reduced  it  and  kept 
it  fairly  current.  And  I  find  the  most  effective  way  to  do  that  is  one- 
on-one  discussion  with  other  judges,  both  with  my  colleagues  at 
lunch  and  at  judicial  conferences.  And  I  have  had  a  number  of 
them  confer  with  me  about  how  you  have  done  that  and  so  forth, 
and  I  really  think  the  interchange  among  judges — we  learn,  as  I 
am  sure  Senators  do  from  each  other,  a  great  deal  by  having  lunch 
together  and  talking  about  these  things. 

But  I  really  think  the  two  things  I  mentioned,  taking  control  of 
the  case  early  on — now,  sometimes  cases  that  the  lawyers  get  along 
fine  and  they  are  doing  OK,  you  also  should  leave  them  alone,  too. 
Sometimes  you  can  interject  yourself  and  cause  more  problems.  But 
generally,  if  a  dispute  arises  over  discovery,  I  think  you  better 
jump  in  and  get  that  case  on  a  schedule  and  take  control  of  it.  And 
as  I  said,  I  firmly  believe  setting  a  trial  date  is  the  No.  1  thing  you 
can  do  to  control  your  caseload.  Basically  people  want  to  be  heard 
and  want  to  get  to  trial. 

Senator  SESSIONS.  On  the  appellate  court,  do  you  have  any  obser- 
vations that  you  would  share  with  us  about  readiness  of  the  appel- 
late courts  to  grant  or  affirm  summary  judgment,  some  motions  to 
dismiss?  Do  you  have  any  thoughts  on  that? 

Judge  Hull.  I  do,  and  I  can  only  speak  directly  to  the  eleventh 
circuit.  As  a  State  court  judge,  I  am  afraid  I  found  our  appellate 
courts  in  the  State  system  were  not  as  willing  to  affirm  summary 
judgment.  I  have  had  a  totally  different  experience  in  the  eleventh 
circuit.  They  have  adopted  some  summary  judgment  rules  that  I 
think  are  good,  and  I  heard  the  chief  judge  speak  at  a  conference 
recently;  40  to  45  percent  of  the  cases  that  the  eleventh  circuit  sees 
involve  summary  judgments  grants.  And  our  courts,  particularly 
the  Federal  courts,  are  resolving  almost  half  the  docket  now  based 
on  either  a  grant  or  a  denial  of  summary  judgment. 

Senator  Sessions.  Are  you  comfortable 

Judge  Hull.  Generally,  a  grant  of  summary  judgment  for  either 
the  plaintiff  or  the  defendant,  and  I  am  very  comfortable  with  that. 
That  is,  a  day  in  court  doesn't  necessarily  mean  a  jury  trial.  A  day 
in  court  means  a  day  in  court  and  being  heard  and  having  your 
case  fully  briefed.  And  if  there  are  issues  of  law  that  dispose  of  the 
case,  then  so  be  it. 

Senator  SESSIONS.  I  have  had  a  lot  of  lawyers  tell  me  they  have 
dispositive  motions,  that  if  the  judge  would  just  rule  on  them,  the 
case  should  be  over;  yet  they  spend  months  doing  expensive  discov- 
ery and  prolonged  litigation  and  it  could  have  been  ended.  I  think 
you  are  correct  on  that. 

We  are  delighted  that  you  have  been  here.  We  appreciate  your 
comments.  Do  you  have  anything  else  you  would  want  to  share 
with  this  group. 
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Judge  Hull.  Just  thank  you  for  allowing  me  to  introduce  my 
family  members  and  friends  again.  Thank  you. 

Senator  SESSIONS.  Thank  you  very  much. 

All  right.  I  thought  we  might  bring  two  at  a  time.  Let's  see.  Mr. 
Bataillon — I  believe  you  are  alphabetically — and  Mr.  Chambers,  if 
you  would,  those  two  center  seats  look  good. 

If  you  would  raise  your  hands,  please,  both  of  you.  Do  you  swear 
the  testimony  you  shall  give  in  this  hearing  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Chambers.  I  do. 

Mr.  Bataillon.  I  do. 

questioning  by  senator  sessions 

Senator  SESSIONS.  Mr.  Chambers,  you  come  highly  rec- 
ommended. Tell  me  about  the  nature,  how  full-time  your  practice 
is  now  with  your  duties  in  the  legislature. 

TESTIMONY  OF  ROBERT  CHARLES  CHAMBERS,  OF  WEST  VIR- 
GINIA, TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN 
DISTRICT  OF  WEST  VIRGINIA 

Mr.  Chambers.  I  would  be  happy  to.  Senator,  could  I  introduce 
my  family  before  we  get  into  that? 

Senator  SESSIONS.  Oh,  yes,  please. 

Mr.  Chambers.  Because  one  of  them  just  introduced  herself,  I  be- 
lieve. 

Senator  SESSIONS.  OK 

Mr.  Chambers.  I  am  pleased  today  to  have  with  us  my  mother, 
Jerry  Chambers.  I  would  ask  that  each  of  them  please  stand.  Sev- 
eral of  my  children  are  here:  Bryan  Chambers,  who  is  20,  along 
with  his  girl  friend.  Shelly  George;  my  daughter,  Lenna  Chambers, 
who  is  16,  is  here  today;  my  wife,  Sonia  Chambers,  is  here,  and  she 
is  holding  my  youngest  daughter,  Emily,  who  is  going  to  be  a  year 
old  in  August. 

I  also  have  my  law  partner,  Mr.  Guy  Bucci,  who  is  here.  He  has 
been  my  good  friend  and  mentor  in  the  practice  of  law  for  several 
years.  We  earlier  had  a  couple  of  our  friends,  Maggie  Hickey,  who 
actually  is  working  for  Senator  Thompson's  committee  here  on  the 
Hill,  and  Martha  Siccocio.  If  they  are  both  still  here,  I  would  like 
for  them  to  stand. 

Thank  you  for  allowing  me  to  do  that. 

Back  to  your  question  now.  Senator,  if  I  could.  Having  spent  18 
years  in  the  legislature,  including  practicing  law  and  being  speaker 
over  the  last  10  years,  it  was  a  very  rewarding  experience  for  me. 
But  the  time  came  when  I  knew  I  needed  to  move  on,  which  I  did 
by  not  running  for  reelection  2  years  ago.  And  since  then,  I  have 
been  engaged  in  the  full-time  practice  of  law,  I  think  at  a  very  high 
level,  with  an  excellent  law  firm  and  very  challenging  cases.  And 
it  has  been  a  very  fulfilling  and  time-consuming  experience. 

Senator  Sessions.  While  you  were  speaker,  did  you  maintain  an 
active  practice? 

Mr.  Chambers.  Very  much  so.  As  the  Senators  indicated  in  my 
introduction,  I  was  fortunate  enough  to  practice  with  my  father, 
who  had  a  general  small-town  practice.  That  practice  grew  as  a  re- 
sult of  my  addition  and  others  working  with  us.  And  I  maintained 


766 

an  active  practice,  especially  an  active  litigation  practice,  during 
the  time  that  I  was  speaker.  I  did  just  about  every  type  of  work 
imaginable  in  a  small  law  firm,  principally  in  court  a  lot.  But  we 
handled  a  large  variety  of  cases,  and  so  I  kept  an  active  practice 
during  those  years  as  well. 

Senator  SESSIONS.  In  what  town  was  that,  and  how  large? 

Mr.  Chambers.  Huntington,  WV,  which  is  a  city  with  a  popu- 
lation of  about  60,000,  and  the  metropolitan  area,  it  is  close  to  the 
border  of  West  Virginia,  Kentucky,  and  Ohio,  so  the  metropolitan 
area  is  probably  250,000  people. 

Senator  Sessions.  And  after  you  retired  as  speaker,  you  joined 
a  different  firm? 

Mr.  Chambers.  Before  I  retired  from  speaker,  I  actually  joined 
Mr.  Bucci  in  his  law  firm,  which  is  located  in  Charleston,  WV,  our 
State  capital,  and  began  working  actually  in  Huntington  and 
Charleston  in  our  offices  there  practicing  statewide,  and  as  soon  as 
I  retired  from  politics,  obviously,  it  became  completely  full  time.  It 
was  nearly  full  time  before  then. 

Senator  SESSIONS.  I  notice  that  you  have  been  active  in  the  Trial 
Lawyers  Association.  In  Alabama  in  particular,  we  have  had  some 
friction  between  the  business  community  and  the  trial  lawyers  and 
their  philosophies  of  litigation,  and  it  has  actually  been  rather  in- 
tense. 

Can  you  assure  us  that  you  can  give  fair  trials  even  though 
maybe  some  of  your  brother  lawyers  that  you  have  shared  cases 
with  and  worked  cases  with  will  come  before  you  as  opposed  to  an 
out-of-State,  let's  say,  business  company?  Can  you  give  a  fair  trial? 
And  how  do  you  feel  about  the  controversy  between  the  plaintiff 
and  defense  or  business  community? 

Mr.  Chambers.  First,  Senator,  I  would  assure  you  and  other 
members  of  the  committee  that  if  I  am  successful  in  this  nomina- 
tion, I  will  give  a  fair  trial  to  the  litigants  before  me  no  matter 
where  they  come  from,  which  side  of  the  plaintiff's  or  defendant's 
fence  they  may  be  on,  for  instance. 

During  the  years  that  I  was  speaker,  I  had  to  take  many  posi- 
tions which  I  felt  were  the  right  positions  for  the  State  that  were 
contrary  to  policies  or  interests  of  the  Trial  Lawyers  Association. 
So  I  never  had  difficulty  doing  what  I  believed  was  right  and  de- 
fending it  with  those  who  had  been  my  colleagues  and  supporters 
and  those  who  didn't  agree  with  me  in  the  first  place.  So  I  don't 
believe  that  that  would  present  any  difficulty. 

Our  State  has  from  time  to  time  had  battles  similar,  perhaps  not 
as  intense  as  those  that  you  have  had  in  Alabama,  but  for  the  most 
part,  I  have  always  recognized  that  the  legislature  has  the  prin- 
cipal responsibility  to  set  those  policies.  They  have  to  be  set  based 
on  what  is  fair  to  everybody,  including  the  business  community,  in- 
surance companies,  and  plaintiffs.  And  I  believe  that  as  a  judge  I 
will  follow  the  law  as  given  to  me  by  the  legislative  branch,  and 
I  will  do  so  fairly  and  impartially  without  regard  to  whether  it  af- 
fects the  plaintiff  adversely  or  affects  the  defendant  adversely. 

Senator  SESSIONS.  I  appreciate  that.  You  know,  a  lot  of  people 
say  the  law  is — and  the  Constitution  is  a  living  document.  It 
changes  and  evolves,  and  good  judges  and  good  lawyers  are  the 
ones  who  help  it  to  grow,  I  suppose.  But  to  me,  I  think  that  shows 
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a  little  bit  of  a  lack  of  respect  for  the  document.  It  becomes  dan- 
gerous if  we  don't  interpret  it  as  it  is  written,  good  and  bad  parts 
as  we  might  see  them  at  the  time. 

How  do  you  feel  about  that,  and  that  philosophy  that  the  law 
must  change  with  the  times? 

Mr.  Chambers.  Well,  first,  I  agree  with  your  sentiments.  Sen- 
ator. I  believe  that  it  is  the  role  of  a  trial  judge  to  make  sure  that 
the  law  is  followed — that  law  having  been  established  either  by  the 
plain  meaning  of  the  statute  or  by  the  court  decisions  that  apply. 

One  of  the  characteristics  of  this  position  that  excites  me  is  that, 
having  done  a  lot  of  litigation,  I  think  it  is  extremely  important 
that  everybody  play  the  role  assigned  to  them  and  do  the  best  they 
can.  As  a  plaintiffs  lawyer,  I  am  an  advocate  for  my  client.  If  I  am 
defending  a  case,  I  am  an  advocate  for  the  client  I  am  defending. 
If  I  am  a  trial  judge,  I  have  to  be  an  advocate  for  neither.  I  have 
to  apply  the  law  impartially,  and  I  think  especially  at  the  trial 
court  level,  it  is  not  up  to  us  to  be  deciding  what  the  policy  ought 
to  be.  It  is  not  up  to  us  to  decide  whether  the  Constitution  has 
some  implicit  right  that  hasn't  been  recognized  somewhere  else.  It 
is  not  up  to  us  to  make  those  decisions.  I  think  we  have  to  defer 
to  the  appellate  courts  above  and  to  the  legislative  branch  to  make 
those  decisions  for  us. 

Senator  Sessions.  I  appreciate  those  comments.  I  think  you  are 
correct.  And  I  do  believe  that  somebody  who  has  been  in  court  a 
lot,  like  you  have,  probably  may  find  it  easier  to  be  objective  on  the 
bench  than  somebody  that  hasn't.  I  think  having  been  on  various 
sides  of  litigation,  you  learn  what  a  good  judge  is. 

Would  you  like  to  share  with  us  any  thoughts  about  judges  that 
you  think  are  particularly  good  or  the  characteristics  you  think  are 
important  in  a  judge? 

Mr.  Chambers.  Well,  I  have  been  blessed  in  the  approximately 
20  years  that  I  have  practiced  law  to  have  practiced  in  a  State 
where  people  get  along  and  treat  each  other  well,  and  the  judges 
in  particular  exercise  the  type  of  judgment  and  demonstrate  the 
type  of  demeanor  that  I  think  we  would  want  and  expect  in  judges. 

There  was  a  judge  in  my  home  town  who  was  a  State  court  judge 
who  ultimately  became  a  Supreme  Court  judge  who,  by  his  innate 
characteristics,  I  think  set  the  tone  for  the  tj^je  of  performance  we 
would  want  out  of  judges.  I  think  it  is  extremely  important  that 
you  be  fair,  that  you  listen,  that  you  be  patient  and  tactful  to  the 
people  in  front  of  you.  I  think  judges  are  public  servants  just  as 
much  as  legislators  or  anyone  else.  I  think  we  are  there  to  preserve 
and  protect  public  interest,  but  also  we  are  there  to  serve  the  liti- 
gants before  us  who  have  a  dilemma  and  have  to  see  a  resolution 
of  it. 

So  I  think  that  those  are  the  types  of  characteristics  that  I  have 
admired  in  judges,  and  that  is  what  I  hope  to  demonstrate  if  I  am 
successful  here. 

Senator  Sessions.  Thank  you. 

Senator  Feingold? 

QUESTIONING  BY  SENATOR  FEINGOLD 

Senator  Feingold.  Thank  you,  Mr.  Chairman,  and  congratula- 
tions, Mr.  Chambers. 
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Mr.  Chambers.  Thank  you. 

Senator  Feingold.  You  served  in  the  West  Virginia  House  of 
Delegates,  and  as  speaker  there  of  the  house,  and  that  gives  you 
a  unique  perspective  on  our  democracy  and  our  system  of  govern- 
ment. 

What  lessons  will  you  take  from  your  time  serving  your  State  in 
the  legislature  which  will  help  you  in  your  role  on  the  bench? 

Mr.  Chambers.  Well,  certainly  one  lesson  that  I  learned  is  the 
importance  of  our  balance  of  power  and  the  separation  of  powers 
under  our  system.  It  is  extremely  important  that  legislators  have 
the  opportunity  to  make  the  poUcy  decisions.  It  is  important  that 
the  courts  recognize  the  inherent  powers  of  the  legislature  and  that 
we  give  substantial  deference  to  those  decisions  when  they  are 
made.  And  having  watched  our  legislature  struggle  with  lots  of  is- 
sues that  were  also  tied  up  in  court,  I  think  I  will  have  a  keen 
awareness  and  appreciation  of  the  need  to  give  due  deference  to 
legislative  decisions. 

Second,  presiding  over  the  House  of  Delegates  for  10  years  I 
think  taught  me  a  lot  about  the  need  to  be  patient,  objective,  open 
to  discussion,  open  to  hstening  to  all  sides  of  an  issue,  to  make 
sure  that  I  try  to  do  the  very  best  I  can  to  evaluate  all  of  the  facts 
and  apply  the  law  fairly  as  it  may  occur  in  a  particular  case.  So 
I  think  some  of  the  experiences  I  had  as  a  speaker  will  help  keep 
me  in  the  right  frame  of  mind  as  a  judge  in  dealing  with  people 
who  are  in  court,  to  make  sure  that  they  feel  like  they  got  a  fair 
and  impartial  decision,  even  if  it  is  a  decision  they  didn't  like. 

Senator  Feingold.  Mr.  Chairman,  let  me  just  say  at  this  point 
that  although  I  think  the  judiciary  should  reflect  a  very  wide  range 
of  backgrounds,  it  is  very  important  to  have  some  members  of  the 
bench  be  people  who  have  had  legislative  experience  for  the  very 
reason  you  have  been  talking  about,  because  it  is  as  a  legislator 
that  you  realize  how  important  it  is  that  the  legislative  intent  be 
followed. 

Your  questionnaire,  Mr.  Chambers,  indicates  that  approximately 
95  percent  of  your  trial  work  was  before  a  jury.  Based  upon  your 
experiences,  do  you  have  any  insight  as  to  the  proper  role  of  a 
judge  in  a  courtroom  in  terms  of  managing  the  case  and  maintain- 
ing the  proper  temperament?  In  effect,  how  will  you  conduct  your- 
self? 

Mr.  Chambers.  Well,  I  think  that  it  is  extremely  important  that 
the  judge  demonstrate  fairness  and  neutrality  in  every  case.  It  is 
really  easy  for  a  judge  to  send  a  signal  to  a  jury  that  would  be  in- 
appropriate. A  reaction  by  a  judge  to  the  way  the  litigants  are  pre- 
senting their  case  that  is  a  reaction  other  than  a  proper  ruling  on 
an  issue  could,  I  think,  send  the  wrong  type  of  signal,  or  at  least 
a  signal  that  should  not  be  sent  to  the  jury. 

I  think  it  is  extremely  important  that  judges  take  control  of  a 
case,  move  the  case  along,  that  they  give  the  litigants  their  day  in 
court,  and  they  let  the  jury  make  the  decisions  on  the  facts.  That 
is  what  the  jury  is  there  for.  So  as  a  trial  judge,  I  would  try  to  do 
my  part  to  be  the  referee  in  the  courtroom  and  make  sure  that  the 
case  is  fairly  presented,  that  the  law  is  properly  given  to  the  jury, 
and  the  jury  is  entitled  to  make  the  decision. 
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Senator  Feingold.  Thank  you.  I  think  you  heard  my  comments 
about  judicial  activism.  I  thinJc  I  will  just  ask  these  same  questions 
of  each  of  the  nominees  because  I  think  they  are  important. 

Mr.  Chambers,  do  you  appreciate  the  inherent  limits  on  judicial 
authority  under  the  Constitution? 

Mr.  Chambers.  Yes,  I  do.  Senator, 

Senator  Feingold.  If  you  are  confirmed  as  a  Federal  judge,  do 
you  plan  on  legislating  from  the  bench? 

Mr.  Chambers.  No,  sir,  I  do  not. 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Thank  you. 

All  right.  Mr.  Bataillon,  tell  us  about — I  believe  Senator  Hagel 
noted,  or  Senator  Kerrey,  that  there  was  a  panel  of  judges  that  had 
made  a  recommendation  on  you.  Would  you  share  that? 

TESTIMONY  OF  JOSEPH  F.  BATAILLON,  OF  NEBRASKA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  NEBRASKA 

Mr.  Bataillon.  Certainly.  In  Nebraska,  Senator  Exon  at  that 
time  and  Senator  Kerrey  and  the  Governor  and  the  Lieutenant 
Governor,  Grovemor  Nelson  and  Lieutenant  Governor  Robak,  put 
together  a  blue-ribbon  committee,  and  then  they  screened  appli- 
cants. As  part  of  that  committee's  role,  they  interviewed  judges 
around  the  State  that  had  practiced  in  Nebraska  and  talked  to 
them  about  the  various  applicants  to  determine  whether  or  not 
they  felt  we  were  qualified.  And  under  the  canon  of  ethics,  the 
judges  can't  come  forward  unless  asked  by  an  official  group,  and 
that  is  what  that  group  did. 

Senator  Sessions.  You  have  served  as  a  State  chairman  of  the 
Democratic  Party.  Do  you  think  that  would  in  any  way  keep  you 
from  being  able  to  give  fair  trials  to  Republicans  and  independents 
and  Perot-sters,  or  whatever? 

Mr.  Bataillon.  Well,  as  Senator  Hagel  very  aptly  pointed  out, 
my  brother  Pete  is  a  practicing  attorney,  and  he  is  a  very  strong 
Republican,  as  well  as  my  mother  and  father,  and  I  think  ancestors 
that  go  back  a  long  way.  And  I  am  kind  of  the  black  sheep  of  the 
family,  so  to  speak. 

I  don't  think  that  I  will  have  any  problem  in  being  fair.  I  try  to 
be  fair  with  my  family,  and  I  think  I  can  be  fair  with  Republicans, 
too. 

Senator  SESSIONS.  I  certainly  think  that  is  true,  and  with  regard 
to  both  of  you,  you  have  been  active  politically.  I  don't  think  being 
politically  active  is  a  detriment  to  being  a  good  judge.  I  think  it  is 
a  good  experience,  and  I  wonder  about  people  who  have  never  had 
any  interest  in  politics.  Something  seems  to  be  lacking  if  they  have 
had  no  interest  whatsoever  in  their  career.  And  I  agree  with  you, 
but  I  think  you  have  to  be  careful  about  it  because  people  do  need 
to  feel  comfortable  that  they  are  getting  a  fair  shake  in  court. 

Mr.  Bataillon,  would  you  share  with  us  a  Supreme  Court  opinion 
that  you  think  is  particularly  well  decided  or  badly  decided  and 
why  you  think  that  is  so? 

Mr.  Bataillon.  You  know,  I  think  that  when  I  was  here  the  first 
time,  Senator  Simon  pointed  out  the  Korematsu  case,  which  is  the 
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case  having  to  do  with  Japsinese  internment.  And  I  think  that  that 
is  a  case  where  you  can  look  back  in  history  and  say  that  is  a  case 
that  should  not  have  been  decided  the  way  it  was.  And  I  think  that 
it  was  a  case  that  failed  to  reahze  the  inalienable  rights  of  human 
beings  and  citizens  of  the  United  States  of  America.  And  I  hope 
that  that  doesn't  happen  again,  and  I  suppose  that  is  the  case  I 
would  point  to  as  the  hallmark  of  what  I  certainly  don't  want  to 
do  if  I  am  confirmed. 

Senator  SESSIONS.  What  about  judges,  any  Supreme  Court  judges 
or  appellate  court  judges  that  you  have  an  opinion  of  that  you 
would  say  would  be  good  examples  of  good  judging? 

Mr.  Bataillon.  Well,  unfortunately,  you  probably  wouldn't  know 
any  of  them.  I  practiced  for  over  20  years  in  the  State  of  Nebraska 
in  the  State  and  the  Federal  courts,  and  I  have  met  some  wonder- 
ful, wonderful  judges  during  that  timeframe  and  have  had  some 
great  role  models.  But  the  one  that  comes  to  mind  always  is  a 
State  district  court  judge  and  then  State  Supreme  Court  judge  who 
is  now  retired,  John  T.  Grant.  And  John  T.  came  from  a  plaintiffs' 
law  firm,  and  he  was  very  active  in  the  community  and  a  well-re- 
spected gentleman,  lawyer,  and  family  man,  came  to  the  district 
court  bench  and  brought  humor  and  brought  fairness  and  openness 
to  the  court,  and  then  when  he  went  to  the  Supreme  Court  did  the 
same.  And  I  hope  that  I  can  hve  up  to  his  reputation.  I  certainly 
had  a  good  time  trying  cases  in  his  court  even  though  I  usually  got 
beat. 

Senator  SESSIONS.  I  tend  to  believe  good  judges  are  fun  to  try 
cases  in  front  of,  and  others  are  not.  That  is  how  I  judge  a  good 
or  bad  judge.  Do  you  agree  with  that?  And  what  does  it  take  to 
make  a  courtroom  a  pleasant  place  for  lawyers  to  work? 

Mr.  Bataillon.  You  know,  I  think  it  is  the  same  place  where  you 
play  a  good  football  game  or  you  go  and  you  have  an  umpire  that 
umpires  a  good  baseball  game.  It  is  somebody  that  is  fair,  that  un- 
derstands the  process,  that  gives  the  litigants  an  opportunity  to 
persuade  the  trier  of  fact  on  what  they  believe  is  right  and  the  way 
the  trier  of  fact  ought  to  decide  the  case,  and  to  stay  out  of  the 
way,  but  at  the  same  time  make  them  play  by  the  rules.  And  if  you 
consistently  apply  the  rules,  it  makes  it  a  fun  place  to  try  a  law- 
suit. 

Senator  SESSIONS.  What  percentage  of  your  practice  has  been  in 
Federal  court? 

Mr.  Bataillon.  You  know,  I  think  it  is  about  10  percent,  and, 
frankly,  the  Federal  district  court  for  a  civil  litigant  is  a  very  hos- 
tile place.  And  I  think  that  it  is  probably  done  on  purpose. 

You  know,  most  civil  cases  probably  should  be  tried  in  the  State 
court,  and  the  special  case  comes  to  the  court  of  limited  jurisdiction 
like  the  Federal  court.  And  when  they  say  you  are  going  to  make 
a  Federal  case  of  it,  they  certainly  mean  it  in  a  civil  sense,  because 
the  rules  that  are  applied  are  much  more  stringent,  and  it  is  much 
more  expensive  for  the  litigants  generally  to  be  in  Federal  district 
court,  especially — at  least  in  my  experience  in  Iowa  and  Nebraska. 

So  most  of  the  plaintiffs  bar  that  I  deal  with  would  rather  try 
their  case  in  the  State  district  fonun,  because  their  cases  are  less 
expensive  to  get  to  the  trier  of  fact.  But  there  are  some  cases  that 
clearly  have  to  be  tried  in  the  Federal  comt,  and  so  that  kind  of 
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reflects  my  general  practice.  About  10  percent  of  my  cases  are  in 
the  Federal  court;  the  rest  of  them  are  in  the  State  district  court. 

Senator  SESSIONS.  I  know  you  believe  in  serving  as  a  referee. 
Would  it  be  your  opinion,  however,  that  Federal  judges  are  as  a 
rule  more  active  in  the  trial  than  State  judges,  or  not? 

Mr.  Bataillon.  No,  in  my  experience  I  wouldn't  say  that  is  the 
case,  and  maybe  that  reflects  well  on  our  State  bench.  The  Federal 
district  judges  are  very  well  qualified  and  understand,  are  much 
more  formal,  if  you  will,  than  the  district  court  judges  in  our  juris- 
diction. But  as  far  as  interjecting  themselves  into  litigation,  I  don't 
see  that  very  much. 

Senator  Sessions.  I  think  my  observation  is  that  Federal  judges 
are  somewhat  stronger  as  a  rule  in  managing  the  courtroom  and 
moving  cases  to  disposition  and  not  allowing  lawyers  as  much  free 
rein  as  they  have. 

Mr.  Bataillon.  And  I  agree  with  you. 

Senator  Sessions.  Which  I  favor.  How  do  you  feel  about  that? 

Mr.  Bataillon.  I  think  I  agree  with  you.  I  suppose  the  difference 
between  my  observation  and  yours  is  that  there  are  generally — 
that  generally  the  Federal  court  requires  that  the  cases  move  more 
quickly  and  that  the  judges  are  more  active  in  the  management  of 
the  litigation.  And  I  think  that  that  is  a  good  thing,  especially 
when  you  are  dealing  with  an  expanding  caseload,  as  the  Federal 
court  has,  and  not  as  many  judges  to  handle  it  as  there  might  be 
in  the  State  district  court. 

Senator  Sessions.  I  think  both  of  you  have  the  kind  of  experi- 
ence and  the  judgment  that  you  have  gained  from  a  myriad  of  dif- 
ferent experiences  to  do  a  good  job  on  the  Federal  bench.  And  to 
me,  it  doesn't  make  any  difference  as  a  Republican  or  Democrat. 
But  I  have  been  in  cases  before  judges  that  are  fun  and  not  fun, 
and  know  how  to  be  tough  and  know  when  to  give  at  the  same 
time.  And  you  have  good  experiences,  both  of  you,  that  should  lead 
you  to  have  the  skills  necessary  to  be  great  district  judges. 

Mr.  Bataillon.  Thank  you,  Senator. 

Senator  SESSIONS.  Senator  Feingold. 

questioning  by  senator  feingold 

Senator  FEINGOLD.  Thank  you,  Mr.  Chairman. 

If  you  think  the  question,  Mr.  Bataillon,  about  which  judge  you 
really  admire  or  singling  a  certain  judge  out  is  difficult,  there  have 
been  tougher  questions  before  the  committee  recently.  We  have 
been  forced  to  ask  certain  witnesses  which  judges  you  would  like 
to  see  impeached  based  on  their  opinions.  [Laughter.] 

So  it  does  get  tougher  around  here,  and  I  am  pleased  this  is  the 
tone  we  are  taking  today. 

Mr.  Chairman,  I  don't  know  if  Mr.  Bataillon  had  anybody  he 
wanted  to  introduce. 

Senator  SESSIONS.  I  am  sorry.  We  didn't  give  you  that  oppor- 
tunity. Do  you  have  anyone  with  you? 

Mr.  Bataillon.  The  only  people  that  were  here  were  our  old 
neighbors  from  Omaha,  NE,  Tom  and  Margaret  Hordy,  with  eight 
of  their  nine  children.  And  the  youngest  one  fell  asleep,  so  they  had 
to  leave.  I  hope  it  wasn't  a  reflection  on  this  hearing  at  all.  I'm  sure 
it  wasn't. 
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Senator  Feingold.  All  right,  Mr.  Bataillon.  My  congratulations. 
You  previously  served  on  the  board  of  directors  for  the  Nebraska 
Continuing  Legal  Education.  What  did  that  responsibility  entail? 
And  tell  us  why  or  why  not  you  feel  continuing  legal  education  is 
important,  not  only  to  practitioners  but  to  the  legal  profession  in 
general. 

Mr.  Bataillon.  I  was  the  chairman  of  the  House  of  Delegates  for 
the  Nebraska  State  Bar  Association,  and  as  chairman  of  the  House 
of  Delegates,  I  was  automatically  a  member  of  the  Nebraska  Con- 
tinuing Legal  Education  Foundation.  And  as  soon  as  they  got  me 
there,  they  got  their  hooks  in  me  pretty  good  and,  of  course,  found 
a  volunteer,  and  I  have  been  doing  seminars  for  them  over  the 
years  and  helping  prepare  manuals  and  whatnot. 

The  role  of  continuing  legal  education  can't  be  emphasized 
enough.  It  is  really  easy,  I  think,  for  lawyers  to  get  stuck  in  a  cer- 
tain pattern,  in  a  certain  rut,  and  it  important  for  us  to  share  in- 
formation with  one  another  so  that  we  can  better  administer  jus- 
tice, even  as  advocates.  And  so  I  really  believe  that  continuing  legal 
education  is  something  that  we  all  should  strive  to  do. 

Senator  Feingold.  Thank  you.  Your  record  indicates  you  have 
extensive  experience  in  both  criminal  and  civil  trials.  How  does  the 
role  of  the  court  differ  in  these  t3T)es  of  cases? 

Mr.  Bataillon.  Well,  I  am  sure  Senator  Sessions  can  attest  to 
this.  The  tenor  in  a  criminal  case  is  much  sharper  than  it  is  in  a 
civil  case.  And  the  referee  I  think  has  to  be  a  little  stronger  to 
make  sure  that  the  rules  are  fairly  enforced,  both  for  the  people  of 
the  State  or  the  government  and  for  the  defendant.  So,  you  know, 
I  think  that  there  is  a  certain  edge  to  a  criminal  trial  and  a  certain 
level  of  combativeness  in  a  criminal  trial  that  you  don't  generally 
see  in  a  civil  case.  So  there  is  a — I  mean,  it  is  a  palpable  difference 
when  you  are  in  the  courtroom. 

Senator  Feingold.  I  see  you  served  not  only  as  a  public  de- 
fender, but  I  am  also  told  that  while  you  were  in  the  army  you 
served  with  the  military  pohce. 

Mr.  Bataillon.  That  is  correct. 

Senator  Feingold.  Is  that  going  to  help  you  as  a  judge? 

Mr.  Bataillon.  Well,  you  know,  when  you  are  a  public  defender 
and  you  are  in  law  school — and  I  was  in  law  school  in  the  1970's. 
We  were  all  talking  about  civil  rights  and  the  civil  liberties,  et 
cetera,  et  cetera,  and  that  is  very  important.  But  sometimes  we  fail 
to  understand  that  law  enforcement  has  a  role,  too.  And  my  father 
served  in  the  Department  of  Immigration  on  the  Border  Patrol,  so 
I  was  imbued  with  a  certain  respect  for  police  officers.  And  then 
I  had  an  opportunity  to  be  a  miUtary  poUceman,  and  I  think  it  was 
kind  of  a  proud  day  in  my  dad's  life,  anyway,  and  it  certainly  was 
in  mine. 

I  had  an  opportunity  to  get  to  know  police  officers  who  served  in 
the  Reserves,  Omaha  police  officers,  especially,  who  served  in  the 
units  with  me  and  got  to  know  and  appreciate  the  work  that  they 
all  do.  So  I  think  it  will  certainly  do  me  well  on  the  bench. 

Senator  FEINGOLD.  Finally,  do  you  appreciate  the  inherent  limits 
on  judicial  authority  under  the  Constitution? 

Mr.  Bataillon.  Yes,  I  do,  Senator. 
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Senator  Feingold.  And  if  you  are  confirmed  as  a  Federal  judge, 
do  you  plan  to  legislate  from  the  bench? 

Mr.  Bataillon.  No;  I  do  not. 

Senator  FEINGOLD.  Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Thank  you.  And  I  think  you  made  a  good  com- 
ment about  the  criminal  cases.  In  the  criminal  case,  the  prosecutor 
has  no  chance  to  appeal.  He  is  totally  at  the  mercy  of  the  ruling 
of  a  judge,  where  the  defense  does,  and  you  need  a  judge  who  will 
also  give  the  people,  the  victims,  a  fair  trial  as  well  as  the  defend- 
ant. And  so,  anyway,  if  you  rule  against  the  defendant,  he  can  ap- 
peal. Remember  that.  The  government  can't. 

Any  other  comments  that  you  would  like  to  make  or  share  with 
this  committee? 

Mr.  Bataillon.  No;  just  thank  you  very  much  for  the  oppor- 
tunity to  allow  me  to  testify  today. 

Senator  SESSIONS.  Thank  you  very  much. 

Now  we  will  call  Janet  Hall  and  Christina  Snyder.  Let's  see.  If 
you  would  raise  your  right  hand,  I  will  administer  the  oath.  Do  you 
solemnly  swear  that  the  testimony  you  give  in  this  hearing  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you  God? 

Ms.  Hall.  I  do. 

Ms.  Snyder.  I  do. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Good.  We  are  delighted  to  have  you  with  us, 
and  let  me  ask  you,  Ms.  Hall,  if  you  would  tell  us  the  nature  of 
your  practice  and  how  it  is  you  think  that  being  a  Federal  district 
judge  would  be  a  worthwhile  way  to  spend  your — at  least  the  rest 
of  your  career,  perhaps. 

TESTIMONY  OF  JANET  C.  HALL,  OF  CONNECTICUT,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  CONNECTICUT 

Ms.  Hall.  Yes,  Senator.  My  current  practice  is  a  fairly  broad- 
ranging  civil  trial  practice.  I  try  cases  in  both  the  State  and  the 
Federal  courts.  I  represent  plaintiffs,  defendants,  large  corpora- 
tions, and  individuals.  I  have  had — it  has  been  the  nature  of  my 
practice  for  about  15  or  so  years.  Prior  to  that,  I  did  serve  at  the 
Department  of  Justice  where  most  of  my  time  there  was  spent 
doing  criminal  work,  and  during  which  time  I  had  the  opportunity 
to  serve  on  a  special  assignment  as  an  assistant  U.S.  attorney  over 
across  the  river  in  Alexandria.  Of  course,  that  service  was  all  crimi- 
nal service. 

Senator  SESSIONS.  That  is  a  good  background.  That  is  the  best 
job  in  the  world,  I  think,  an  assistant  U.S.  attorney. 

I  didn't  offer  you  the  opportunity  to  introduce  family  members. 
Would  you  like  to  do  that? 

Ms.  Hall.  I  think  you  met  them  all,  thanks  to  Senator  Biden. 
My  daughter,  unfortunately,  is  not  here  today.  I  would  like  to,  if 
I  could,  take  a  moment  just  to  say  thank  you  to  my  family  for  all 
their  support  in  this  process. 

Senator  Sessions.  All  right.  Do  you  feel  that  a  Federal  district 
judge  has  a  substantial  responsibility  to  affirmatively  manage  his 
case  or  her  case  docket 
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Ms.  Hall.  Absolutely,  Senator. 

Senator  Sessions  [continuing].  And  move,  make  sure  that  cases 
are  promptly  and  properly  brought  to  a  conclusion? 

Ms.  Hall.  Absolutely,  Senator.  It  is  an  old  saying,  but  justice  de- 
layed is  justice  denied,  and  that  is  both  on  the  civil  and  the  crimi- 
nal side.  I  believe  it  is  an  affirmative  responsibility  of  any  district 
court  judge  to  get  a  hold  of  his  or  her  docket  and  to  be  certain  that 
the  cases  proceed  deliberately. 

The  expense  that  I  see,  on  the  civil  side,  at  least,  in  the  last  10 
or  so  years,  by  delay  and  by  other  practices  is  enormous  and  it  is 
a  tremendous  waste  and  unnecessary. 

Senator  Sessions.  Have  you  seen  cases  which  you  felt  were  right 
for  fair  disposition  on  summary  judgment,  on  motion  to  dismiss, 
that  were  not  so  ruled  on? 

Ms.  Hall.  Unfortunately,  I  have  had  some  of  those  that  I  haven't 
won  on,  Senator.  I  think  yes.  I  think  what  is  the  real  shame  is 
when  a  motion  like  that,  a  dispositive  motion,  whether  it  be  a  mo- 
tion to  dismiss  or  a  motion  for  summary  judgment,  is  not  acted  on 
promptly.  It  could  be  the  decision  is  to  deny  it,  in  which  case  the 
case  will  proceed.  But  in  those  cases  where  it  should  be  granted — 
and  there  are  such  cases — there  is  a  tremendous  advantage  and 
cost  savings  to  get  that  ruling  within  a  month  or  so,  as  opposed  to 
6  months,  12  months,  or  longer,  which  sometimes  happens. 

So,  again,  I  think  it  is  very  important  to  managing  cases  and 
keeping  control  of  the  docket  that  those  decisions  be  made  prompt- 

ly. 

Senator  SESSIONS.  I  agree  with  you,  and  if  there  is  simply  not 
a  cause  of  action  stated  or  it  is  insufficient  legally,  it  ought  not  to 
continue  to  cost  the  taxpayers  and  the  litigants  great  expense. 

I  understand  that  you  are  the  single  litigating  partner  or  the  No. 
1  litigator  for  your  firm.  Is  that 

Ms.  Hall.  I  think  there  are  some  others  who  are  a  little  older 
than  I,  Senator.  I  was  chairman  of  the  trial  department  at  my  firm 
for  a  number  of  years,  actually,  almost  too  many  years,  and  we 
have  a  sizable  trial  department,  probably  at  the  time  maybe  50  or 
more  lawyers  doing  both  civil  and  criminal  work. 

Senator  SESSIONS.  As  such,  do  you  personally  try  cases? 

Ms.  Hall.  Yes,  I  do,  Senator.  I  have  tried  a  number  of  jury 
trials,  several  of  them  of  great  duration.  I  have  also,  as  I  indicated, 
done  some  court  trials  as  well. 

Senator  Sessions.  What  is  the  longest  case  you  have  tried? 

Ms.  Hall.  To  judgment?  To  a  verdict?  Probably  close  to  3 
months,  Senator.  I  did  try  a  case  once  for  8  months,  but  fortunately 
the  parties  finally  had  the  wisdom  to  come  to  a  mutual  settlement 
of  that  one. 

Senator  SESSIONS.  After  8  months? 

Ms.  Hall.  Yes.  There  were  a  lot  of  parties  in  the  case,  which 
slowed  it  down  significantly. 

Senator  SESSIONS.  Do  you  think  that  experience  would  help  you 
on  the  bench? 

Ms.  Hall.  Oh,  I  think 

Senator  SESSIONS.  And  doing  your  daily  work? 

Ms.  Hall.  In  terms  of  my  trial  experience,  there  is  no  question. 
Senator.  I  think  until  you  have  tried  a  case — there  are  lot  of  young 
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lawyers  now  who,  unfortunately,  don't  get  too  many  opportunities 
to  do  that.  But  putting  a  case  together  to  take  it  to  trial,  there  is 
no  better  way  to  focus  your  view  of  the  issues,  and  also  to  appre- 
ciate what  is  involved  in  carrying  the  burden  and  proving  the  ele- 
ments of  your  case. 

I  think  that  as  a  district  court  judge  my  experience  in  that  re- 
gard, if  I  were  to  be  confirmed,  would  be  invaluable  in  managing 
any  trials  before  me. 

Senator  SESSIONS.  I  notice  you  have  served  on  the  Merit  Selec- 
tion Committee  for  the  U.S.  Magistrates.  As  you  think  about  what 
a  meritorious  Federal  district  judge  nominee,  the  characteristics 
they  should  have,  what  are  some  of  those? 

Ms.  Hall.  Well,  my  experience  taught  me  something  or  focused 
my  thinking.  I  always  thought  that  a  judge  should  be  smart,  obvi- 
ously should  be  decisive,  in  many  cases  has  to  be  courageous.  But 
I  think  as  I  went  through  the  process  of  interviewing  candidates 
and  having  to  think  about  what  was  really  important  to  me  and 
to  my  clients  who  would  have  to  appear  in  front  of  this  person,  I 
finally  decided  that  human  qualities  are  most  important:  the  abil- 
ity to  be  fair-minded,  not  to  approach  cases  with  any  agenda,  but 
just  to  decide  the  case  on  the  facts  before  you,  a  little  dose  of  hu- 
mility so  that  you  have  an  abihty  to  listen  to  people  and  to  take 
in  what  they  say  and  to  weigh  it.  And  I  think,  as  I  say,  open-mind- 
edness,  a  sense  of  fairness  that  you  can  communicate  to  the  people 
who  come  before  the  court  so  they  go  away  from  that  experience 
with  a  sense  that  they  have,  in  fact,  been  treated  fairly. 

Senator  SESSIONS.  As  they  say  around  Mobile,  AL,  remember, 
you  are  appointed  not  anointed. 

Ms.  Hall.  Yes,  sir.  Absolutely,  Senator. 

Senator  Sessions.  How  do  you  feel  about  the  concept  that  the 
law  is  an  evolving  document,  that  judges  should  expand  or  move 
the  law  to  keep  up  with  contemporary  events?  Have  you  thought 
much  about  that?  And  how  would  you  say  you  come  down  in  that 
analysis? 

Ms.  Hall.  I  think  that  view,  as  you  have  expressed  it,  as  wrong- 
headed,  in  our  system,  in  any  event.  I  think  our  Founding  Fathers 
very  wisely  divided  powers  among  various  branches  of  our  Govern- 
ment. And  the  role  of  the  judicial  branch  is  to  decide  cases. 

As  far  as  expanding  law,  elaborating  on  law,  to  me  that  is  the 
role  of  the  legislative  branch,  and  it  would  not  be  my  intention  to 
do  that  but,  rather,  to  try  to  take  the  law  as  it  is  written  and  to 
apply  it  as  it  is  written. 

Senator  SESSIONS.  It  is  a  matter  of  some  seriousness  in  our 
present  climate.  For  example,  you  take  the  Supreme  Court  in  re- 
cent years,  though  not  now,  the  Court  once  had  two  members  that 
dissented  in  every  death  penalty  case  under  the  theory  that  the 
death  penalty  was  cruel  and  unusual  punishment,  even  though  the 
Constitution  itself  makes  multiple  provisions  for  the  death  penalty. 
It  seemed  to  me  that  even  though  the  judges  were  great  scholars, 
it  seemed  to  me  that  was  a  movement  beyond  the  power  that  was 
given  to  them.  They  would  probably  say  they  weren't  judicial  activ- 
ists. But  I  would  say  that  that  was  going  beyond  the  rightful  inter- 
pretive power  given  to  them  under  our  separation  of  powers. 

Do  you  have  any  thought  about  that? 
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Ms.  Hall.  Well,  I  think  certainly  as  a  district  court  judge  that 
would  not  be  my  role  at  all.  Any  personal  view  I  might  have  about 
a  particular  decision  or  not  is  really  irrelevant.  It  would  be  my  re- 
sponsibility to  apply  the  precedent  as  decided  by  the  majority  of 
the  Supreme  Coiirt.  In  this  instance  of  the  death  penalty  it  is  quite 
clear. 

Senator  Sessions.  You  know,  it  is  easy  to  say  you  are  not  an  ac- 
tivist, and  I  don't  think  anybody  thinks  of  themselves  as  an  activ- 
ist. But  there  are  instances  which  we  have  seen  that,  I  think  legiti- 
mately, go  beyond  the  role  of  the  court.  And  I  wanted  to  ask  you — 
I  assume  that  Senator  Feingold  will  ask  both  of  you  his  question. 
I  won't  go  any  further  with  that. 

Senator  Feingold. 

QUESTIONING  BY  SENATOR  FEINGOLD 

Senator  Feingold.  Mr.  Chairman,  it  is  my  job  here  to  make  sure 
that  the  President's  excellent  choices  move  forward,  and  I  will  do 
that.  All  I  can  say  is  I  am  glad  I  am  not  up  for  confirmation  be- 
cause I  thought  those  two  dissenting  opinions  in  that  death  penalty 
case  were  two  of  the  best  opinions  I  ever  read,  and  I  think  they 
were  entirely  appropriate.  But  I  will  not  impute  that  to  anyone 
who  is  tr3dng  to  be  confirmed  today. 

In  fact,  I  just  wanted  to  ask  Ms.  Hall  if — I  understand  from  your 
background  that  you  were  at  Hale  and  Door? 

Ms.  Hall.  Yes,  I  was.  Senator. 

Senator  FEINGOLD.  For  a  time,  in  Boston? 

Ms.  Hall.  Yes,  when  I  first  started  practicing  as  a  lawyer. 

Senator  Feingold.  Our  paths  almost  crossed.  Just  after  you  left, 
I  had  a  chance  to  serve  as  a  summer  law  clerk  there.  It  was  one 
of  the  most  enjoyable  summers  of  my  life  because  every  day  at 
lunch  you  could  go  downstairs  to  Quincy  Market  and  select  lunch 
there.  Wonderful  law  firm. 

Ms.  Hall.  It  is  a  wonderful  firm,  some  wonderful  lawyers  I  had 
the  privilege  to  work  with  in  my  beginning  years  and  learn  to  prac- 
tice law  the  right  way. 

Senator  FEINGOLD.  In  addition  to  the  private  practice  we  just 
mentioned,  you  previously  worked  for  the  Department  of  Justice 
and  the  U.S.  attorney's  office  in  Virginia.  If  confirmed  to  the  dis- 
trict court,  is  there  anything  that  you  learned  while  practicing  law 
that  you  feel  would  be  beneficial  to  you  on  the  bench? 

Ms.  Hall.  I  think  all  of  my  life's  experiences  will  be  valuable  on 
the  bench.  I  think  particularly  my  courtroom  experiences,  both  in 
trying  caces  and  in  arguing  motions  and  appearing  in  front  of 
judges,  will  be  particularly  valuable.  As  I  say,  I  have  represented 
both  plaintiffs  and  defendants.  I  think  I  have  an  appreciation  for 
the  advocacy  system  and  would  hope  to  take  advantage  of  what  I 
have  learned  if  confirmed  in  the  role  as  the  judge. 

Senator  FEINGOLD.  In  recent  years,  the  legal  profession  has  come 
under  a  lot  of  criticism,  some  justified,  some  less  so,  but  I  think 
most  people  would  agree  that  the  reputation  of  the  profession  has 
suffered.  What  role  do  you  think  lawyers,  and  particularly  judges, 
should  play  in  trying  to  alleviate  the  criticism  of  the  profession? 

Ms.  Hall.  It  is  a  difficult  question.  Senator.  It  is  a  large  prob- 
lem, but  it  is  hard  to  get  yoiu-  hands  on  it.  I  serve  on  a  committee 
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in  my  bar,  local  bar,  which  deals  with  trying  to  recompense  victims 
of  defalcating  attorneys,  and  it  is  a  growing  problem  that  has  im- 
pacted on  the  view  of  the  pubhc  on  lawyers. 

Again,  I  think  the  role  that  I  can  play  is  really  very  much  a  day- 
to-day  role  in  how  I  would  treat  all  of  the  persons  who  would  come 
before  me  with  respect,  and  equal  respect.  I  think  sometimes  some 
judges  act  in  a  way  that  calls  into  question  the  lawyers  before 
them,  unnecessarily  so  and  inappropriately  so.  And  I  would  hope 
that  I  would  have  a  long  memory  about  what  it  was  Uke  to  be  in 
the  well  of  the  court  arguing  cases  and  hope  to  treat  counsel  fairly 
in  that  context. 

Senator  Feingold.  Finally,  do  you  appreciate  the  inherent  limits 
on  judicial  authority  under  the  Constitution? 

Ms.  Hall.  I  certainly  do.  Senator. 

Senator  Feingm3LD.  And  if  you  are  confirmed  as  a  Federal  judge, 
do  you  plan  to  legislate  {tx)td.  the  bench? 

Ms.  Hall.  No,  I  do  not. 

Senator  Feingold.  Thank  you. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  All  right.  Thank  you. 

Ms.  Snyder,  you  have  also  been  a  litigator,  I  understand.  Would 
you  share  with  us  some  of  your — the  nature  of  your  practice  and 
the  amount  of  time  you  have  Utigated? 

TESTIMONY  OF  CHRISTINA  A.  SNYDER,  OF  CALIFORNIA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF  CALI- 
FORNIA 

Ms.  Snyder.  I  have  Utigated  for  more  than  24  years,  Mr.  Chair- 
man, and  in  the  course  of  my  practice,  the  great  bulk  of  my  prac- 
tice, I  defended  cases  in  the  Federal  courts  arising  under  the  anti- 
trust laws,  the  securities  laws,  the  Lanham  Act,  and  even  a  RICO 
case  or  two,  but  civil  RICO,  I  confess. 

I  think  I  have — about  3  years  ago,  I  left  the  large  firm  I  was  with 
and  formed  a  small  partnership  with  my  husband,  and  we  have 
done  intellectual  property  work  defending  defendants  in  that  area. 
I  have  done  some  plaintiffs  antitrust. 

Senator  Sessions.  I  failed  to  ask  you  if  you  would  like  to  intro- 
duce your  family.  Anyone  with  you  that  you  would  like  to  intro- 
duce? 

Ms.  Snyder.  I  would  love  to,  and  I  also  would  Uke  to  express  my 
deep  gratitude  to  the  committee  for  inviting  me  here  today. 

My  husband.  Marc  Seltzer,  is  here  with  me.  And  in  addition,  my 
former  partner  and  still  longtime  friend  from  the  Wyman  Bautzer 
firm  who  practices  here  in  the  District  of  Columbia,  George  Miron, 
is  with  me  today.  And  my  lifelong  friend,  Linda  AUderdice,  who 
went  to  law  school  here  in  the  District,  but  now  is  a  Califomian 
and  flew  back  to  be  with  me  today,  has  joined  me.  And  Linda  went 
to  the  University  of  Wisconsin,  I  might  add.  Senator  Feingold. 
[Laughter.] 

Senator  Sessions.  So  you  have  had  a  good  bit  of  your  practice 
in  Federal  court? 

Ms.  Snyder.  Yes,  sir. 

Senator  Sessions.  Over  half  of  it? 
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Ms.  Snyder.  At  least  half,  and  probably  60  percent. 

Senator  SESSIONS.  I  notice  you  have  represented  the  entertain- 
ment industry  some.  Have  you  been  involved  in  any  of  their  first 
amendment  rights  cases? 

Ms.  Snyder.  I  have  never  been  involved  in  a  first  amendment 
case  in  the  entertainment  industry.  Principally,  my  practice  there 
was  antitrust  and  contract  disputes  and  securities  defenses. 

Senator  Sessions.  How  do  you  feel  about — having  practiced  be- 
fore a  number  of  Federal  judges,  can  you  share  with  us  what  you 
think  some  of  the  qualities  of  the  better  judges  are  and  maybe 
some  of  the  least  attractive  qualities  in  Federal  judges? 

Ms.  Snyder.  Yes.  In  my  practice,  I  have  found  that  the  best  Fed- 
eral judges  are  those  who  are  effective  managers  of  cases,  who  take 
control  of  the  courtroom,  but  are  also  impartial  and  fair  and  do  not 
appear  to  take  sides  before  the  jury.  They  are  people  who  look  at 
early  disposition  of  cases  through  ADR,  through  settlement  proce- 
dures, who  call  lawyers  in  very  early  on  in  the  case  and  ask  the 
lawyers  what  their  cases  are  about,  because  oftentimes  lawyers,  in 
my  judgment,  throw  in  the  kitchen  sink  in  their  pleadings  and  they 
cause  cases  to  take  a  much  longer  period  of  time  to  be  resolved. 

And  I  think  it  is  very  important  to  be  hands-on  very  early  on  in 
litigation,  and  judges  who  have  done  that  have  always  impressed 
me.  The  people  who  are  less  familiar  with  the  courtroom  seem  to 
have  greater  difficulty  marshaling  the  parties  to  what  I  think  is 
important  in  our  legal  system,  a  quick  resolution  of  cases  at  a  mini- 
mum cost. 

Senator  SESSIONS.  Do  you  think  that  there  is  any  way  that  we 
can  provide  for  some  more  workable  sanctions — I  guess  rule  13  is 
obviously  possible — for  those  who  throw  in  too  many  defendants 
that  shouldn't  have  ever  been  named  with  other  defendants,  or 
brought  in  causes  of  action  that  took  a  good  bit  of  money  to  defend 
that  were  never  valid  from  the  beginning?  Do  you  have  any 
thought  about  that? 

Ms.  Snyder.  Well,  I  think  my  experience  as  a  litigator  has  al- 
ways been  that  when  there  is  a  bad  case,  I  was  able  to  defend  pret- 
ty early  on  and  convince  the  judge  pretty  early  on  that  the  unnec- 
essary defendants — hopefully,  my  clients  and  not  someone  else's — 
should  be  dismissed  from  the  case.  I  think  that  a  judge  can  do  that 
through  many  ways;  first  of  all,  by  an  early  meeting  with  counsel 
asking  them  what  their  case  is  about. 

One  of  our  most  effective  judges  in  my  district  has  lawyers  come 
in  soon  after  the  case  is  filed  and  asks  them  to  present  in  short 
form  their  purported  opening  argument  so  that  he  can  analyze 
what  the  claims  are  about  and  then  ask  them,  "why  do  you  need 
this  claim,  why  do  you  need  that  claim." 

As  to  your  question,  Mr.  Chairman,  which  is  relevant  to  sanc- 
tions, I  think  that  sanctions  are  necessary  under  certain  cir- 
cumstances. I  would  hope  that  they  are  a  remedy  of  last  resort  and 
that  one  could  be  able  to  elevate  the  conduct  of  the  litigants  and 
get  them  to  recognize  that  they  don't  need  all  of  these  defendants 
and  they  don't  need  all  of  these  claims  early  on.  But,  certainly, 
there  are  going  to  be  times  when  sanctions  are  necessary  and  I,  for 
one,  would  be  prepared  to  apply  the  law. 
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Senator  Sessions.  I  think  we  need  to  be,  because — well,  let  me 
ask  you  this.  Have  there  been  times  when  you  have  seen  parties 
named  and  causes  of  action  filed  that  really  were  not  justified  at 
the  time  they  were  filed? 

Ms.  Snyder.  Yes. 

Senator  SESSIONS.  And  isn't  it  at  some  point  that  somebody  other 
than  the  unjustifiably  sued  defendant  ought  to  pay  for  the  expense 
of  proving  that  it  was  no  good? 

Ms.  Snyder.  I  think  that  is  correct,  and  I  think  that  the  Federal 
Rules  provide  for  that. 

Senator  Sessions.  I  don't  mind  the  idea,  and  have  not  nec- 
essarily supported  the  "loser  pays"  mentahty,  but  when  there  is  no 
basis  for  a  cause  of  action,  I  think  we  ought  to  think  in  terms  of 
some  sanctions  being  imposed. 

Let  me  ask  you  some  questions.  People  are  concerned  about 
intervention  of  courts  in  the  social  and  legal  system  of  America, 
and  you  served  on  the  board  of  directors  of  Public  Counsel,  a  public 
interest  law  firm,  and  this  organization  at  one  point  challenged  the 
constitutionality  of  a  Santa  Monica  ordinance  that  prohibited  sleep- 
ing in  the  parks. 

My  question  is  do  you  believe  that  there  is  a  constitutional  right 
to  sleep  in  the  parks  in  America? 

Ms.  Snyder.  My  personal  view  is  that  there  is  no  such  constitu- 
tional right. 

Senator  SESSIONS.  I  know  just  because  you  served  on  the  board 
doesn't  mean  you  personally  approved  or  Utigated  that  case,  but  I 
think  Mayor  GiuUani  in  New  York  has  proven  that  if  you  take  con- 
trol of  some  of  the  minor  offenses  and  bring  order  to  your  streets 
that  all  kinds  of  crimes  go  down.  And  sometimes  many  citizens  are 
concerned  about  that,  so  I  think  I  ask  that  question  because  you 
were  a  member  of  an  organization  that  took  that  position  there. 

Ms.  Snyder.  And,  Senator 

Senator  SESSIONS.  I  guess  you,  in  effect,  disavow  that  theory? 

Ms.  Snyder.  Well,  yes.  Let  me,  if  I  may,  tell  you  a  bit  about  my 
involvement  with  Public  Counsel. 

Senator  Sessions.  OK 

Ms.  Snyder.  PubUc  Counsel  was  an  organization  which  devel- 
oped in  the  late  seventies  in  Los  Angeles.  At  that  time,  there  was 
a  great  push  toward  mandatory  legal  services,  and  I  was  on  a 
board  and  we  thought  that  mandatory  pro  bono,  mandatory  legal 
services,  were  really  not  good,  even  though  conceivably  you  could 
say  canons  of  ethics  require  lawyers  to  perform  pro  bono. 

And  the  idea  of  Public  Counsel — and  this  is  where  my  participa- 
tion occurred — was  to  work  with  the  Los  Angeles  County  bar  to  de- 
velop a  volunteer  legal  service  program  whereby  young  lawyers  and 
old  lawyers  in  the  large  law  firms  became  volunteers  to  represent 
individuals.  They  did  not  do  class  action  cases.  The  cases  I  handled 
were  cases  of  poor  people  who  might  have  remodeled  their  home. 

As  you  know,  in  Los  Angeles,  even  in  South  Central  Los  Angeles, 
there  are  many  people  who  are  below  the  poverty  level,  but  who 
happen  to  own  old  homes  that  have  been  in  their  families  for  a 
long  time.  And  msmy  of  them  had  given  away  the  mortgages  on 
their  homes  to  unscrupulous  contractors,  and  those  people  were 
going  to  lose  their  homes  unless  these  individual  lawyers  came  in 
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and  worked  on  their  behalf.  And  that  was  my  sort  of  involvement 
on  behalf  of  Public  Counsel. 

Senator  SESSIONS.  I  think  that  is  good.  I  think  we  in  the  bar 
ought  to  do  more  of  that,  and  I  think  if  we  did — I  think  that  was 
the  history  of  the  profession.  The  profession  always  was  prepared 
to  help  those  who  really  needed  it  who  couldn't  afford  it,  and  now 
I  think  we  expect  the  government  to  do  what  we  used  to  do  as  a 
part  of  being  a  lawyer. 

Let  me  ask  you  this.  You  have  served  on  the  board  of  directors 
of  the  Western  Center  for  Law  and  Poverty.  This  group  has  repeat- 
edly filed  suits,  I  understand,  to  invalidate  the  welfare  reform  ef- 
forts in  California.  Let  me  ask  you  this.  Do  you  believe  that  there 
is  a  constitutional  right  to  welfare? 

Ms.  Snyder.  I  do  not  know  of  any  such  right  that  has  been  set 
forth  in  the  Constitution  of  the  United  States. 

Senator  SESSIONS.  Did  you  affirm  that  organization  asserting 
that  there  was  or  should  be,  or  does  that  state  your  position? 

Ms.  Snyder.  No;  it  does  not  state  my  position,  and  if  I  may 
again,  I  was  invited  to  serve  on  that  board  by  the  State  Bar  of  Cali- 
fornia. It  was — I  agreed  to  do  it  because  I  had  been  asked  to  do 
it.  My  function  was  an  oversight  function,  and  the  board  of  the 
Western  Center  is  not  allowed  to  participate  in  case  intake  or  case 
management  in  any  way  because  there  are  a  series  of  ethical  opin- 
ions which  legal  services  lawyers  rely  upon  which  says  that  they 
should  not  share  information  regarding  case  intake  or  attorney-cli- 
ent communications  with  their  boards.  And  so  our  board's  principal 
job  was  to  engage  in  fundraising  and  to  hear  reports  of  what  had 
been  done  after  the  fact. 

Senator  Sessions.  I  guess  it  would  be  fair  to  say  that  you  did 
fundraising  to  support  an  organization  which  carried  on  this  kind 
of  litigation? 

Ms.  Snyder.  Well,  I  did  fundraising  in  helping  put  together  one 
event  a  year  called  The  Garden  Party,  but  I  did  not  go  out  actively 
soliciting  for  the  group. 

Senator  Sessions.  You  know,  to  me,  I  guess  the  way  we  look  at 
it,  this  whole  Nation  is  undergoing  a  real  serious  review  of  welfare, 
to  what  extent  it  works,  to  what  extent  it  doesn't  work.  Legisla- 
tures in  every  State  are,  and  it  is  frustrating  if  courts,  who  come 
at  it  from  very  limited  resources  to  make  those  kinds  of  decisions, 
intervene,  I  think,  and  create  rights  where  we  never  traditionally 
thought  they  existed. 

Ms.  Snyder.  I  agree  with  that,  and  let  me  say.  Senator,  that  if 
I  were  fortunate  enough  to  be  confirmed,  I  would  follow  the  law 
and  not  view  my  role  as  being  an  advocate  for  any  organization. 

Senator  Sessions.  As  to  whether  or  not  there  is  any  welfare  or 
not,  you  would  leave  that  to  the  legislative  branch? 

Ms.  Snyder.  Completely.  I  think  that  is  in  the  exclusive  province 
of  the  Congress  and  the  State  legislature. 

Senator  SESSIONS.  Do  you  recall  any  other  laws  or  State  ordi- 
nances that  either  one  of  those  groups  may  have  challenged? 

Ms.  Snyder.  I  am  not  familiar  with  them.  I  have  been  away  from 
Public  Counsel  for  more  than  10  years,  and  the  Western  Center  for 
more  than  3  years — more  likely  4  years — and  I  really  have  not  fol- 
lowed their  dockets.  And  as  I  say,  my  involvement  with  Public 
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Counsel  was  in  the  volunteer  legal  service  program  that  did  no  im- 
pact litigation  and  simply  helped  poor  people.  My  involvement  at 
the  Western  Center  was  sitting  on  this  board,  where  we  luiderstood 
that  we  were  not  involved — not  allowed  to  participate — in  decisions 
regarding  case  intake. 

Senator  SESSIONS.  I  beHeve  you  were  involved  in  California 
Women  Lawyers  and  maybe  one  of  these  other  groups  that  strenu- 
ously opposed  the  California  civil  rights  initiative.  Were  you  in- 
volved in  that  in  any  way,  in  the  opposition  to  the  civil  rights  ini- 
tiative in  California? 

Ms.  Snyder.  No,  I  was  not. 

Senator  SESSIONS.  I  think  you  have  a  right  to  take  any  view  you 
want  to  on  that. 

Ms.  Snyder.  I  had  a  position,  but  I  certainly  did  not  take — I  was 
not  involved  in  any  Utigation  or  any  organization  in  opposition  to 
that  initiative. 

Senator  SESSIONS.  In  your  opinion,  is  the  CaUfomia  civil  rights 
initiative  constitutional? 

Ms.  Snyder.  Well,  I  think  the  ninth  circuit  has  certainly  said 
that  it  is,  and  I  would  follow  that  precedent.  And  so,  yes,  I  think 
it  is  constitutional  based  on  what  the  court  has  decided. 

Senator  Sessions.  And  does  that  reflect  yom-  personal  decision? 

Ms.  Snyder.  I  don't  know  that  my  personal  view  is  relevant  be- 
cause I  say  to  you  that  I  will  foUow  the  law.  But  without  having 
the  full  record  before  me,  I  have  read  the  opinions,  both  Judge 
Henderson's  opinion  and  the  ninth  circuit's  opinion  and  the  cases 
upon  which  they  rely,  and  I  must  say  that  I  do  not  think  that 
Judge  Henderson  paid  sufficient  attention  to  Adarand. 

Senator  Sessions.  And  would  you  apply  Adarand  as  the  law  of 
the  land  as  a  district  judge? 

Ms.  Snyder.  Yes,  I  would. 

Senator  Sessions.  With  regard  to  Adarand,  would  you  express 
an  opinion  as  to  whether  you  feel  that  is  correctly  decided,  your 
own  personal  opinion? 

Ms.  Snyder.  I  am  not  sure  that — ^my  personal  opinion  is  that 
Adarand  is  properly  decided.  I  do  beUeve  that  the  Constitution  is 
colorblind  and  should  be  colorblind. 

Senator  Sessions.  Well,  I  think  that  is  important.  I  know  all 
over  the  Nation  we  have  had  a  tremendous  increase  in  fiUngs  in 
Federal  court  of  emplo5anent  lawsuits  under  various  forms  of  dis- 
crimination. They  used  to  get  jury  trials  and  that  sort  of  thing.  As 
a  Federal  district  judge,  would  you  faithfully  apply  the  Adarand 
decision  that  prohibits  racial  preferences,  quotas,  and  set-asides? 

Ms.  Snyder.  Yes,  Mr.  Chairman. 

Senator  SESSIONS.  California  has,  I  think,  probably  more  than 
most  in  that  regard. 

Another  matter  that  is  of  interest  to  me  and  the  court  manage- 
ment committee  that  I  am  on  is  there  is  extraordinary  expense  in- 
volved with  court-appointed  attorneys  in  criminal  and  civil  rights 
cases  in  California.  I  beUeve  they  almost  equal  the  rest  of  the  Na- 
tion combined.  Would  that  concern  you  if  California  were  substan- 
tially out  of  line,  and  would  you  take  steps  to  make  sure  that  tax- 
payers' money  is  wisely  spent  on  these  matters? 
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Ms.  Snyder.  Well,  to  the  extent — let  me  say  that  I  am  not  as 
well-versed  in  the  problem  as  you  are,  Mr.  Chairman,  but  it  is 
something  that  I  would  certainly  want  to  take  a  serious  look  at  if 
Cahfomia  were  that  far  out-of-line,  to  the  extent  that  it  is  the  busi- 
ness of  a  district  judge  to  be  doing  that.  Obviously,  I  think,  first 
and  foremost,  those  tjrpes  of  questions  are  first  decided  by  the  Con- 
gress. 

Senator  Sessions.  I  think  it  provides  for  that,  but  really  it  is  the 
district  judge  that  supervises  these  cases  and  decides  whether  or 
not  the  defense  lawyer  is  going  beyond  necessary  and  rational  de- 
fense tactics  and  techniques  in  their  briefs,  or  billing  too  many 
hours  and  that  sort  of  thing,  and  it  is  the  taxpayers  that  pay  that. 

Would  you  not  agree  that  if  you  have  the  opportunity  to  review 
bills  and  requests  for  fees  that  you  would  scrutinize  those  and 
make  sure  that  they  are  accurate  and  not  involving  issues  that 
shouldn't  have  been  worked  on? 

Ms.  Snyder.  Absolutely,  Mr.  Chairman. 

Senator  SESSIONS.  I  would  appreciate  that. 

I  believe  I  will  turn  it  over  to  Senator  Feingold,  and  thank  you 
very  much. 

Ms.  Snyder.  Thank  you,  Mr.  Chairman. 

QUESTIONING  BY  SENATOR  FEINGOLD 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

Congratulations,  Ms.  Snyder.  Let  me  first  say  that  the  nominee 
was  asked  a  series  of  questions  as  to  her  personal  views  on  a  num- 
ber of  specific  cases,  including  a  U.S.  Supreme  Court  case.  And  the 
last  time  I  checked,  there  is  no  opening  on  the  U.S.  Supreme 
Court.  I  think  the  question  for  the  nominee  should  primarily  be 
whether  she  will  apply  the  law,  irrespective  of  her  personal  views, 
because  the  position  she  is  appointed  to  is  a  district  court.  And  she 
has  answered  clearly  that  she  will  follow  the  Adarand  case  and 
other  U.S.  Supreme  Court  cases. 

Let  me  ask  you  this  about  a  couple  of  the  questions  the  chairman 
asked  you.  Do  you  believe  that  people  who  sleep  on  park  benches 
and  welfare  recipients  have  the  same  constitutional  and  legal 
rights  as  all  other  Americans? 

Ms.  Snyder.  Yes. 

Senator  Feingold.  And  is  that  part  of  the  reason  you  partici- 
pated in  pro  bono  and  other  work  on  behalf  of  such  people? 

Ms.  Snyder.  Yes,  Senator. 

Senator  Feingold.  Isn't  it  the  case  that  pro  bono  work  some- 
times allows  less  public  expenditure  in  the  form  of  court-appointed 
attorneys? 

Ms.  Snyder.  I  have  not  done  the  study,  but  I  believe  so  and 
would  hope  so. 

Senator  Feingold.  So,  in  fact,  your  volunteer  work  may,  in  fact, 
have  saved  our  country  and  your  State  money  by  providing  those 
through  your  own  goodwill  and  volunteering.  Isn't  that  the  case? 

Ms.  Snyder.  I  would  like  to  believe  that. 

Senator  Feingold.  Could  you  just  say  a  little  more  about  why 
you  engaged  in  pro  bono  activities?  What  was  your  personal  moti- 
vation in  doing  so? 
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Ms.  Snyder.  My  personal  motivation  was  that  I  have  been  really 
very  fortunate.  I  did  not  come  from  people  of  great  means,  but  I 
worked  very  hard,  my  husband  worked  very  hard,  and  we  have 
been  very  lucky  people.  And  I  felt  that  it  was  important  because 
I  was  raised  by  my  parents  to  try  to  give  back  as  a  citizen  to  the 
poor  and  to  the  people  in  the  community,  and  I  have  tried  to  do 
that. 

But  having  said  that,  whatever  my  views  might  be,  I  well  under- 
stand the  difference  between  being  a  sitting  judge  charged  with 
carrying  out  the  law  as  opposed  to  using  the  bench  to  carry  on  pro 
bono  activities. 

Senator  Feingold.  I  think  that  is  an  excellent  answer.  Let  me 
just  say  that  it  is  kind  of  an  irony  when  we  get  to  the  day  where 
if  you  don't  participate  in  pro  bono  activities,  you  are  somehow  in 
a  situation  where  your  record  is  a  little  safer  vis-a-vis  being  ap- 
pointed to  a  Federal  judgeship.  And  then  when  you  get  involved  in 
pro  bono  activity,  that  might  actually  cause  you  to  get  a  few  more 
questions. 

There  is  nothing  wrong  with  the  questions.  It  is  just  an  observa- 
tion that  that  can't  be  an  encouragement  for  lawyers  to  get  in- 
volved in  pro  bono  activities  on  behalf  of  people  who  don't  have  the 
ability  to  go  to  court  very  easily. 

Finally,  Ms.  Snyder,  do  you  appreciate  the  inherent  limits  on  ju- 
dicial authority  under  the  Constitution? 

Ms.  Snyder.  Yes,  I  do. 

Senator  Feingold.  And  if  you  are  confirmed  as  a  Federal  judge, 
do  you  plan  to  legislate  from  the  bench? 

Ms.  Snyder.  I  do  not. 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Thank  you.  We  appreciate  this,  and  let  me 
just  say  that  I  certainly  didn't  mean  to  suggest  I  didn't  favor  pro 
bono  work.  I  have  always  participated.  I  took  my  morning  walk  in 
my  pro  bono,  good  egg  T-shirt  this  morning.  I  think  you  are  to  be 
commended  for  that,  but  I  think  there  are  some  litigation  activi- 
ties— certain  groups  are  advocating  positions  that  I  think  go  be- 
yond traditional  interpretations  of  law.  Yon  have  been  a  member 
of  some  groups  that  advocated  some  pretty  aggressive  positions  and 
I  wanted  to  ask  your  opinion  where  you  stood  on  those,  and  I  think 
that  is  appropriate. 

I  also  think  it  is  appropriate  to  ask  your  opinion  on  a  Supreme 
Court  case.  You  don't  have  to  give  it.  I  don't  think  you  did.  But  it 
is  all  right  to  ask  if  you  have  one  and  see  what  your  opinions  are. 

We  appreciate  you.  You  have  all  done  an  excellent  job  in  rep- 
resenting yourselves  and  this  committee  appreciates  it,  and  we  ap- 
preciate the  Senators  and  the  President  who  have  nominated  you. 
We  wish  you  and  your  family  the  very  best  in  your  stay  in  Wash- 
ington. 

Ms.  Snyder.  Thank  you  very  much. 

Senator  SESSIONS.  We  will  leave  the  record  open  for  additional 
questions. 

We  are  adjourned. 

[Whereupon,  at  4:26  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


UNITED  STATES  SENATE 

COMMITTEE  ON  THE  JUDICIARY 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.    BIOGRAPHICAL  INFORMATION  (PUBLIC! 

Full  name  (include  any  former  names  used). 

Frank  Mays  Hull 

Address:    List  current  place  of  residence  and  office  address(es). 

Residence:  Atlanta,  Georgia 

Office:  Judge  Frank  M.  Hull 

United  States  District  Court 
Northern  District  of  Georgia 
2321  United  States  Courthouse 
75  Spring  Street,  SW 
Atlanta,  Georgia  30303 

Date  and  place  of  birth. 

December  9,  1948  -  Augusta,  Richmond  County,  Georgia. 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Date  of  marriage:  April  16,  1977 

Spouse:  Mr.  Antonin  Aeck  ("Tony") 

Occupation:  Architect 

Employer:  Lord,  Aeck  &  Sargent,  Inc.,  an  architectural  firm 

400  Colony  Square,  Suite  300 

1201  Peachtree  Street,  NE 

Atlanta,  Georgia  30361-6303 

Education;    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Emory  University  School  of  Law,  Atlanta,  Georgia;  J.D.,  cum  laude;  attended  1970-73 

Randolph-Macon  Woman's  College,  Lynchburg,  Virginia;  B.A.;  attended  1966-68  for 
fi-eshman  and  sophomore  years,  and  1969-70  for  senior  year 

University  of  Reading,  Reading,  England;  attended  September  1968- July  1969  as  part  of 
Junior  Year  Abroad  Program  of  Randolph-Macon  Woman's  College 
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Employment  Record;  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 


May  1994-Present: 


Judge,  United  States  District  Court 
Northern  District  of  Georgia 
Atlanta  Division 


August  1990-May  1994: 


Judge,  Superior  Court  of  Fulton  County 
Atlanta  Judicial  Circuit 
Atlanta,  Georgia 


November  1984- August  1990  Judge,  State  Court  of  Fulton  County 
Atlanta,  Georgia 


1974-84: 


1973-74: 


Summer  1972: 


Trial  Attorney 

Powell,  Goldstein,  Frazer  &  Murphy 

Atlanta,  Georgia 

From  1974-80  I  was  an  associate.  In  1980  I  became  the  first 

female  partner  in  the  firm. 

Law  Clerk  to  Judge  Elbert  P.  Tuttle 

United  States  Court  of  Appeals  for  the  Fifth  Circuit 

Atlanta,  Georgia 

Summer  Associate 

Powell,  Goldstein,  Frazer  &  Murphy 

Atlanta,  Georgia 


Summer  1971: 


Summer  Associate 
Bumside,  Dye  &.  Miller 
Augusta,  Georgia 


7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No. 
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Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Emory  School  of  Law 

1994:        Distinguished  Alumna  Award 

1973:        J.D.,  cum  laude,  Emory  University  School  of  Law  (partial  merit  scholarship  for 

second  and  third  years  in  law  school) 
1973:        Order  of  the  Coif  (academic  honor  society) 
1973:        Wall  Street  Journal  Award  (to  one  senior  for  overall  achievement) 
1973:        Who's  Who  in  American  Colleges  and  Universities 
1973:        National  Fellow,  American  Association  of  University  Women  (merit  scholarship 

for  third  year  in  law  school) 
1972-73:  Notes/Comments  Editor,  Journal  of  Public  Law  (now  Emorv  Law  Journal) 
1971:        M.  P.  Laughlin  Writing  Award  (to  one  freshman) 

Bar  Associations;  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

1.  1996-97:  Program    Committee    for    Eleventh    Circuit    Judicial    Conference 

(appointed  by  Chief  Judge  Joseph  Hatchett,  U.S.  Court  of  Appeals  for 
the  Eleventh  Circuit) 

2.  1994-Present:    Committees  appointed  by  Chief  Judge  of  U.S.  District  Court,  Northern 

District  of  Georgia: 

a)  1996-Present     Administrative  Committee  and 

Automation  Committee  for  the  Court 

b)  1994-96  Rules  Committee 

3.  1994-Present:    Member,  Federal  Bar  Association  and  Federal  Judges  Association 

4.  1992-Present:    Fellow,  American  Bar  Foundation,  Chicago,  Illinois 

5.  1985-Present:    Member,  American  Judicature  Society,  Chicago,  Illinois 

a)  1990-96:  Director  on  the  National  Board  of  Directors 

6.  1991 -Present:    Member,  Bleckley  American  Inn  of  Court,  Atlanta,  Georgia 

a)  1992-94:  Executive  Committee 
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7.  1992-94:  State  of  Georgia  Commission  on  Family  Violence,  Atlanta,  Georgia 

(appointed  by  Governor  Zell  Miller) 

a)  1992-94:  Chair,  Subcommittee  to  establish  Family  Violence 

Task  Forces  in  Georgia's  45  judicial  circuits 

8.  1974-Present:    Member,  American  Bar  Association,  Chicago,  Illinois 

a)  1978-85:  Vice-Chairman,  ABA's  Fidelity  and  Surety  Law 

Committee  (fidelity/surety  bonds  for  contractors/ 
fmancial  institutions) 

b)  1979-82:  Financial    Secretary   and   Long   Range   Planning 

Committee,  ABA's  Tort  and  Insurance  Practice 
Section 

c)  1981-85:  Editorial  Staff,  The  Construction  Lavyyer.  published 

by    ABA's    Forum    Committee    on    Construction 
Industry 

d)  1983-85:  Chairman,  Contract  Documents  Division,  ABA's 

Forum  Committee  on  Construction  Industry 

9.  1988-Present:    Member,  National  Association  of  Women  Judges,  Washington,  D.C. 

10.  1975-Present:     Member,  Georgia  Association  of  Women  Lawyers,  Atlanta,  Georgia 

11.  1973-Present:     Member,  State  Bar  of  Georgia,  Atlanta,  Georgia 

a)  1991-94:  Member,    State    Bar   of  Georgia   Bench   &   Bar 

Committee  (to  improve  interaction  between  Bench 
and  Bar) 

b)  1990-94:  Member,  State  Bar  of  Georgia  Correctional  Facilities 

and  Services  Conmiittee  ("BASICS"  -  employment 
workshops  for  inmates  prior  to  release) 

c)  1988-91:  Member,   State   Bar  of  Georgia  Committee  on 

Women  and  Minorities  in  the  Profession 

d)  1991-93:  Executive  Committee,  Georgia  Stale-Federal  Judicial 

Council,  Atlanta,  Georgia 

12.  1990-94:  Member,  Council  of  Superior  Court  Judges,  State  of  Georgia,  Atlanta, 

Georgia 

a)  1990-93:  Chair,  Gender/Racial/Ethnic  Fairness  Committee 
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b)  1991-93:  Member,  Uniform  Rules  Committee 

13.  1984-90:  Member,  Council  of  State  Court  Judges,  State  of  Georgia,  Atlanta, 

Georgia 

a)  1987-90:  Member,  Uniform  Rules  Committee 

b)  1987-90:  Member,  Program  Committee 

14.  1974-Present:     Member,  Atlanta  Bar  Association,  Atlanta,  Georgia 

a)  1977-79:  Board  of  Directors,  Atlanta  Council  of  Younger 

Lawyers 

b)  1977-79:  Chairman,  ACYL  Northern   District  of  Georgia 

Casenotes  Committee  (prepared  summary  of 
unreported  decisions  in  United  States  District  Court 
for  Northern  District  of  Georgia) 

15.  1984-94:  Member,  Gate  City  Bar  Association,  South  Fulton  Bar  Association, 

North  Fulton  Bar  Association,  Georgia  Association  of  Black  Women 
Attorneys,  Atlanta,  Georgia 

16.  1985-94:  Member,  National  Center  for  State  Courts,  Williamsburg,  Virginia 

17.  1988-91:  Member,  State  of  Georgia  Commission  on  Gender  Bias  in  Judicial 

System,  Atlanta,  Georgia 

a)  1988-91:  Chair,  Domestic  Violence  Subcommittee 

18.  1988-91:  Board  of  Directors,  Atlanta  Volunteer  Lawyers  Foundation,  Atlanta, 

Georgia  (recruits  pro  bono  attorneys  and  provides  pro  bono 
representation  to  low  income  clients;  funded  by  court  filing  fee) 

19.  1984-95:  Member,  Lawyers  Club  of  Atlanta,  Atlanta,  Georgia 

20.  1991:  Visiting  Judge,  Georgia  Supreme  Court,  for  one  case  where  sitting 

justice  had  to  recuse.  See  York  Rite  Bodies  of  Freemasonry  of 
Savannah,  Georgia,  et  al.  v.  Board  of  Equalization  of  Chatham  County. 
261  Ga.  558,  408  S.E.2d  699  (1991). 
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10.     Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  befon;  public  bodies.   Please  list  all  other  organizations  to  which  you  belong. 

I  do  not  belong  to  any  organizations  that  are  active  in  lobbying  before  public  bodies. 

All  other  organizations  to  which  I  belong  are: 

CHURCH  ACTIVITIES: 

1979-Present:    Member,  Cathedral  of  St.  Philip,  Atlanta,  Georgia 

a)  1983-91  Sunday  School  teacher 

b)  1990-92  Outreach  Committee  (awards  grants) 

c)  1988-91  Sunday   School   teacher  in  outreach  program  at 

Emmaus  House,  Capitol  Avenue,  Atlanta,  Georgia 

d)  1985-89  Assistant  Den  Leader  for  Cub  Scouts,  Den  5,  Troop 

74,  Boy  Scouts  of  America  troop  at  the  Cathedral 
(son  became  Eagle  Scout  in  1993) 

CIVIC  ORGANIZATIONS: 

1.  1986-Present:    Member,  Leadership  Atlanta,  Inc.,  Atlanta,  Georgia 

a)  1992-93  Selection  Committee  for  Applicants  for  1993-94 

Class 

b)  1988-89  Co-Chair  for  Criminal  Justice  Program  Committee 

c)  1986-87  Class  of  Leadership  Atlanta 

2.  1973-Present:    Member,  American  Association  of  University  Women 

a)  1972-73:  National  Fellow  (received  full  AAUW  National 

Scholarship  for  last  year  in  law  school) 

3.  Present  member:  Atlanta  Speech  School  Guild,  Atlanta  Botanical  Garden,  High 
Museum  of  Art,  Randolph-Macon  Woman's  College  Alumni  Association-Atlanta 
Chapter.  (I  do  not  recall  the  exact  dates  I  joined  each  organization,  but  I  have  been 
a  member  of  each  organization  for  many  years.) 

4.  Past  member:  Atlanta  Women's  Network,  Atlanta  Center  for  Puppetry  Arts,  Zoo 
Atlanta,  Atlanta  League  of  Women  Voters,  American  Civil  Liberties  Union,  Georgia 
Women's  Political  Caucus,  Young  Woman's  Christian  Association  (YWCA).  (1  do  not 
recall  the  exact  dates  because  I  resigned  from  these  organizations  years  ago.) 

5.  1976-79:  Board  of  Directors,  Metro  Adanta  Mediation  Center,  Inc.  (operates  The 
Bridge,  a  non-profit  family  counseling  center) 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

1973  United  States  Court  of  Appeals  for  the  Fifth  Circuit 

1974  United  States  District  Court  for  Northern  District  of  Georgia,  Georgia  Supreme 
Court,  Georgia  Court  of  Appeals,  and  Superior  Court  of  Fulton  County 

1977       United  States  Supreme  Court 

1982       United  States  Court  of  Appeals  for  the  Eleventh  Circuit 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Ako,  please  supply  a  copy 
of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there 
were  press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

A.  Articles  Published 

"An  Overview  of  the  Liability  of  the  Contractor's  Accountant  to  Third  Parties  in  the 
Construction  Industry,"  4  The  Construction  Lawyer  No.  2  (1983) 

"The  ABCs  of  Unidentifiable  Employee  Coverage,"  15  Forum  948  (1980)  (Topic  of 
paper  and  speech  for  TIPS  at  ABA's  Mid- Winter  Meeting  in  New  York)  (The  Forum 
is  a  legal  periodical  published  by  the  ABA's  Tort  and  Insurance  Practice  Section 
"TIPS.") 

"Surety's  Liability  for  Attorneys'  Fees  and  Court  Costs  Under  Fidelity  Bonds,"  14 
Forum  634  (1979)  (Topic  of  paper  and  speech  for  TIPS  at  ABA's  1978  Annual 
Meeting  in  New  York) 

"Bankruptcy  of  Principal:  Reclamation  and  Other  Conunon  Problems  Facing  the 
Principal  and  Its  Surety,"  12  Fonim  200  (1976)  (Topic  of  paper  for  TIPS  at  ABA's 
1976  Annual  Meeting  in  Atlanta) 

"Civil  Procedure — Application  of  Long-Arm  Statute  to  Foreign  Corporation,"  8 
Georgia  State  Bar  Journal  414  (1972) 

"Pyramid  Marketing  Plans  and  Consumer  Protection:  State  and  Federal  Regulations," 
21  Journal  of  Public  Law  445  (1972)  (now  Emory  Law  Journal) 

B.  Commission  Report 

"Gender  and  Justice  in  the  Courts:  A  Report  to  the  Supreme  Court  of  Georgia"  (1991) 
(Report  of  30-member  Commission;  my  involvement  in  the  preparation  of  the  report 
was  mainly  on  section  on  Domestic  Violence  Involving  Adults,  pp.  1-86) 
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C.    Papers  and  Speeches  Not  Published 

"Indemnification  for  Court  Costs  and  Attorneys'  Fees  and  Court  Costs  Under  Savings 
&  Loan  and  Bankers  Blanket  Bonds"  (Topic  of  paper  and  speech  at  Banking  Law 
Institute  Seminar  in  Chicago  in  May  1984) 

"Who  is  an  'Employee'  Covered  by  Fidelity  Policies"  (Topic  of  paper  and  speech  at 
aba's  1983  National  Institute  on  Employee  Dishonesty  in  New  Orleans) 

Copies  of  all  of  the  above  items  are  in  Exhibits  1-A,  1-B,  and  1-C. 

13.  Health:    What  is  the  present  state  of  your  health? 
Excellent. 

List  the  date  of  your  last  physical  examination. 

June  3,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Current  judicial  office:  May  1994-Present 

Judge,  United  States  District  Court  for 
Northern  District  of  Georgia,  Atlanta  Division 

President  William  Jefferson  Clinton  appointed  me  on  May  9,  1994.  The  District  Court  on 
which  I  serve  has  jurisdiction  over  civil  and  criminal  cases  filed  in  the  Northern  District  of 
Georgia,  in  law  and  equity,  to  the  extent  provided  by  Article  III  of  the  Constitution  of  the 
United  States  and  various  federal  statutes  enacted  by  Congress  pursuant  thereto. 

Previous  judicial  office:    August  1990-May  1994: 

Judge,  Superior  Court  of  Fulton  County 
Atlanta  Judicial  Circuit 
Atlanta,  Georgia 

Governor  Joe  Frank  Harris  appointed  me  to  the  Superior  Court  in  1990.  I  was  re-elected 
in  November  1992.  This  is  a  general  jurisdiction  state  trial  court  with  jurisdiction  over 
felony  criminal  cases,  all  civil  cases  both  at  law  and  in  equity,  and  all  divorce  cases.  There 
is  no  limitation  on  the  jurisdiction  of  Superior  Court. 
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Previous  judicial  office:   November  1984- August  1990: 
Judge,  State  Court  of  Fulton  County 
Atlanta,  Georgia 

Governor  Joe  Frank  Harris  appointed  me  to  the  State  Court  in  1984.  I  was  re-elected  in 
1986  and  again  in  1990.  This  is  a  limited  jurisdiction  trial  court  with  jurisdiction  over  all 
civil  cases  (except  divorces,  claims  in  equity,  and  cases  involving  title  to  real  property)  and 
misdemeanor  criminal  cases. 

In  summary,  I  have  been  re-elected  as  a  state  trial  judge  three  times  (in  1986,  1990,  and 
1 992),  and  have  never  been  an  unsuccessfiil  candidate  in  a  judicial  election. 

For  three  years  as  a  federal  trial  judge,  I  have  handled  over  1,000  civil  cases  and  over  150 
criminal  cases.  For  the  previous  ten  years  as  a  state  trial  judge,  I  handled  over  2,500  felony 
criminal  cases  in  Superior  Court,  over  5,000  misdemeanor  criminal  cases  in  State  Court,  and 
over  3,000  civil  cases  in  Superior  and  State  Courts. 

As  a  federal  and  state  trial  judge,  I  have  presided  over  at  least  275  jury  trials,  300  bench 
trials,  thousands  of  criminal  pleas  and  sentencings,  and  thousands  of  motions  in  civil  and 
criminal  cases. 

IS.     Citations:    If  you  are  or  have  been  a  judge,  provide: 

(1)    citations  for  the  ten  most  significant  opinions  you  have  written; 

Copies  of  the  following  opinions  are  included  in  Exhibit  2. 

1.  New  England  Company  v.  The  Bank  of  Gwinnett  County.  891  F.  Supp.  1569 
(N.D.  Ga.  1995)  (anti-tying  provisions  of  the  Bank  Holding  Company  Act). 

2.  Virginia  C.  Whillock  v.  Delta  Airlines.  Inc..  926  F.  Supp  1555  (N.D.  Ga.  1995), 
afTd.  86  F.3d  1171  (11th  Cir.  1996)  (employment  action  under  Americans  with 
Disabilities  Act). 

3.  USA  V.  Michael  O'Neal  Grafton  aka  O'Neal  aka  Frve:  Akim  Green  aka  John  E. 
Green  aka  John  Beasley  aka  Ray  Lavell  aka  Greens:  Frances  Gladys  Butler.  No. 
1:95-CR-131-FMH,  1995  WL  506001  (N.D.  Ga.  Aug.  15,  1995)  (constitutionality 
of  18  U.S.C.  §  924(c),  which  provides  an  enhanced  penalty  for  individuals  who 
commit  federal  drug  offenses  while  carrying  or  using  a  firearm,  plus  issues 
involving  defendant  Green's  Motion  for  Severance). 

4.  Brian  Gillespie  Bown  v.  Gwinnett  County  School  District  George  G.  Thompson. 
Zell  Miller,  in  his  official  capacity  as  Governor  of  the  State  of  Georgia.  Michael 
Bowers,  in  his  official  capacity  as  Attorney  General  of  the  State  of  Georgia.  895 
F.  Supp.  1564  (N.D.  Ga.  1995),  afTd.  112  F.3d  1464  (11th  Cir.  1997) 
(constitutionality  of  Georgia's  Moment  of  Quiet  Reflection  in  Schools  Act). 
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5.  USA  V.  Envinne  Eunice  Emuchav;  Chinvere  Iheke:  Ogbonnav  Obia  Ibiam;  Elvis 
Amarame:  Anselem  A.  Wisu:  Lorene  Battle;  Earl  Joyner:  Austin  Chidi  Nwakudu- 
Nvvosu:  George  Okechuk^vu:  Charles  Wallar;  Christopher  Ngozi  Emenike:  Gregory 
McGinty;  Larry  Watkins;  Mary  Elizabeth  Smith;  Ikechi  Uzoma  Emuchay:  Serah 
Okoh;  Chima  Iheke;  Willie  Ray  Jackson;  Chukwunwieke  Umegbolu;  and  Archie 
Chukvyuedozie  Abel.  No.  1 :94-CR-003-04-FMH  (N.D.  Ga.  Aug.  8,  1996) 
(unpublished)  (decision  on  defendant  Amarame's  post-trial  motions.)  This 
decision  is  one  of  many  rendered  on  the  myriad  motions  in  this  multi-count 
criminal  case,  charging  20  defendants  with  conspiracies  to  import  and  distribute 
over  $12.5  million  (25  kilos)  in  heroin.  AAer  12  defendants  pled  guilty,  a  six- 
week  jury  trial  ensued  with  seven  defendants. 

6.  Frank  Dorman  v.  John  R.  Simpson.  Warden  Sam  Samples.  E)avid  Williams.  Parole 
Reviewer  Rogers.  893  F.  Supp.  1073  (N.D.  Ga.  1995)  (Bivens  action  involving 
absolute  and  qualified  immunity  for  federal  parole  and  probation  officers  for  their 
quasi-judicial  functions).' 

7.  Steven  Levyis  Patrick.  Jr.  v.  Thomas  Jones.  No.  1 :95-CV-2004-FMH  (N.D.  Ga. 
Nov.  30,  1995)  (unpublished),  ^Td,  104  F.3d  372  (11th  Cir.  1996)  (habeas  corpus 
under  28  U.S.C.  §  2254).' 

8.  Elizabeth  T.  Marr  v.  Georgia  Department  of  Education.  No.  1 :9S-CV-2977-FMH 
(N.D.  Ga.  July  11,  1996),  afTd.  109  F.3d  772  (11th  Cir.  1997)  (preclusive  or  res 
judicata  effect  of  previous  state  court  litigation  on  actions  under  42  U.S.C.  § 
1983). 

9.  James  B.  Beam  Distilling  Co.  v.  State  of  Georgia.  Zell  Miller,  individually  and  as 
Governor  of  the  State  of  Georgia.  Marcus  E.  Collins,  individually  and  as  Georgia 
State  Revenue  Commissioner,  and  Claude  L.  Vickers.  individually  and  as  Director 
of  the  Fiscal  Division  of  the  Dejjartment  of  Administrative  Services.  No.  D-42527 
(Fulton  Super.  Ct.  Feb.  11,  1993),  afTd.  263  Ga.  609,  437  S.E.2d  782  (1993) 
(federal  and  state  constitutional  and  other  issues  regarding  state  tax  refund  statute). 

10.  State  of  Georgia  v.  Emmanuel  Hammond.  Indictment  No.  Z-1 1744  (Fulton  Super. 
Ct  March  3,  1994),  afTd.  264  Ga.  879,  452  S.E.  2d  745  (1995)  (malice  murder, 
kidnapping,  armed  robbery,  death  penalty). 

The  jury  convicted  the  defendant  Hammond  and  imposed  a  death  sentence  in  a  trial 
before  Judge  Ralph  Hicks.  The  Georgia  Supreme  Court  afBrmed  the  conviction,  but 
remanded  the  case  to  the  trial  court  for  new  counsel  and  a  hearing  on  claims  of 
ineflfective  assistance  of  trial  counsel.  I  succeeded  Judge  Hicks  when  he  resigned  in 
1990,  and  the  case  was  reassigned  to  me  as  the  trial  judge.  I  conducted  the  post-trial 
hearings  and  rendered  a  68-page  decision  denying  defendant  Hammond's  Motion  to 


*I  included  a  federal  prisoner's  pro  se  damage  suit  in  item  6  and  a  state  prisoner's  pro  se 
habeas  corpus  action  in  item  7  because  pro  se  prisoner  litigation  represents  a  significant  portion 
of  the  federal  courts'  civil  caseload  at  both  the  trial  and  appellate  levels. 
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Vacate  his  Conviction  and  Death  Sentence.  In  a  4-3  opinion,  the  Georgia  Supreme 
Court  afiirmed  my  decision. 

(2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  decisions 
were  reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of 
your  substantive  or  procedural  rulings; 

To  the  best  of  my  knowledge,  no  appellate  opinions  have  affirmed  my  decisions  with 
significant  criticism.  The  following  is  a  summary  of  appellate  opinions  where  my  decisions 
were  reversed.  Most  of  the  appellate  opinions  listed  are  published;  any  unpublished 
appellate  opinions  in  response  to  Question  1 5  (2)  are  included  in  Exhibit  3 

A.     1994-97:  4  Federal  Court  Decisions  Reversed  and  3  Federal  Court  Decisions 
Affirmed  in  Part/Reversed  in  Part 

As  a  federal  trial  judge  during  1994-97, 1  presided  over  1,000  civil  cases  and  150 
criminal  cases.  My  decisions  have  a  low  rate  of  appeal  with  only  62  appellate 
opinions  from  1994-97.  Out  of  the  62  appeals  decided,  55  decisions  were 
affirmed  in  their  entirety,  with  only  4  decisions  reversed  and  3  decisions 
affirmed  in  part/reversed  in  part 

George  J  Schaefer  v.  Owens,  et  al .  No.  1:95-CV-1768-FMH  (N.D.  Ga.  Aug.  21, 
1995),  affd  in  part  &  vacated  in  part.  No.  95-9110  (11th  Cir.  Sept.  3,  1996) 
(unpublished  and  opinions  included  in  Exhibit  3  attached). 

Plaintiff  Schaefer,  a  state  inmate,  filed  a  pre  ss  complaint  alleging  that  the 
defendant  police  officers  illegally  searched  his  home  and  stole  some  personal 
property  in  violation  of  plaintiffs  constitutional  rights.  The  district  court 
dismissed  the  complaint  finding,  inter  alia,  that  the  State  provided  adequate 
post-deprivation  remedies. 

The  Eleventh  Circuit  affirmed  the  district  court's  dismissal  of  plaintiffs 
conspiracy  claims,  but  reversed  the  dismissal  of  plaintiff  s  other  constitutional 
claims  The  Eleventh  Circuit  held  that  the  district  court  was  correct  in  stating 
that  there  existed  post-deprivation  remedies  under  Georgia  law,  but  that  the 
record  was  not  developed  enough  for  the  district  court  to  determine  whether 
the  deprivation  occurred  as  a  resuh  of  some  established  state  procedure  The 
Eleventh  Circuit  held  that  if  the  deprivation  (i.e.,  alleged  illegal  warrantless 
search  and  taking  of  property)  occurred  as  a  result  of  some  established  state 
procedure,  as  opposed  to  some  random,  unauthorized  action,  then  the  state 
post-deprivation  remedies  might  be  inadequate.  The  Eleventh  Circuit  affirmed 
the  district  court's  judgment  of  dismissal  in  part,  vacated  it  in  part,  and 
remanded  the  case  for  fiirther  proceedings. 
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Henry  Lewis  Flowers.  Jr.  v.  Gary  R.  Yates.  No.  1:94-CV-2917-FMH  (N.D.  Ga. 
Nov.  28,  1994),  vacated  and  remanded.  No.  95-8065  (11th  Cir.  Dec.  8,  1995) 
(unpublished  and  opinions  included  in  Exhibit  3  attached). 

Plaintiff  alleged  that  the  defendant  Clerk  of  the  Gwinnett  Superior  Court 
failed  to  mail  plaintiff  a  copy  of  the  court's  order  dismissing  his  state 
habeas  claim.  Plaintiff  pro  se  sued  the  defendant  Clerk  for  violation  of 
his  right  to  access  to  the  courts.  The  district  court  dismissed  plaintiffs 
complaint,  holding  that  the  defendant  Clerk  was  entitled  to  absolute  quasi- 
judicial  immunity.  Some  Circuits  have  followed  the  doctrine  of  absolute 
quasi-judicial  immunity.  However,  the  Eleventh  Circuit  had  not  directly 
addressed  the  issue.  The  Eleventh  Circuit  vacated  the  dismissal  and 
remanded  the  case,  after  holding  that  the  defendant  Clerk  was  entitled  only 
to  qualified  immunity. 

Sharman  M.  Meade  v.  United  States  District  Court  No.  1:94-CV-1044  (N.D.  Ga. 
Dec.  12,  1994),  vacated  and  remanded.  No.  95-8271  (Jan.  22,  1996)  (unpublished 
and  opinions  included  in  Exhibit  3  attached). 

This  case  involved  issues  similar  to  the  Flowers  case,  discussed  above. 
Plaintiff  sued  the  defendant  alleging  that  the  Clerk  of  the  United  States 
District  Court  failed  or  refused  to  receive,  stamp,  and  file  plaintiffs  24  eeq 
se  complaints  and  did  not  respond  to  plaintiffs  letters  inquiring  about  her 
cases.  Before  the  Eleventh  Circuit  issued  its  Flowers  decision,  the  district 
court  dismissed  this  complaint,  determining  that  the  defendant  Clerk  was 
entitled  to  absolute  quasi-judicial  immunity.  The  Eleventh  Circuit  vacated 
the  dismissal  and  remanded  the  case,  based  upon  its  supervening  Flowers 
decision,  holding  that  defendant  enjoys  only  qualified  immunity. 

Denise  Childree  v.  UAP/GA  Chem..  et  al..  892  F.  Supp.  1554  (N.D.  Ga.  1995), 
aff  d  in  part,  rev'd  in  part  &  vacated  in  part  92  F.3d  1140  (11th  Cir.  1996). 

Plaintiff  Childree  sued  the  defendants  under  the  False  Claims  Act  and  the 
Ku  Klux  Klan  Act  alleging  that  the  defendants  retaliated  against  her  in 
violation  of  the  False  Claims  Act.  The  district  court  found  that  the 
plaintiff  did  not  provide  any  assistance  in  furtherance  of  a  "false  claims 
action"  because  plaintiff,  after  discovering  false  claims,  did  nothing  until 
she  was  compelled  to  testify  under  subpoena  four  years  later,  and  because 
there  was  absolutely  no  indication  that  the  government  ever  considered 
filing  a  false  claims  action.  The  district  court  also  dismissed  plaintiffs  Ku 
Klux  Klan  Act  claim,  fmding  that  whistleblowers  were  not  a  protected 
class  for  purposes  of  that  Act. 

The  Eleventh  Circuit  reversed  as  to  the  False  Claims  Act  finding  that  there 
was  a  possibility  that  a  false  claims  action  could  have  been  filed  at  the 
time  plaintiff  rendered  assistance  to  the  government  and  that  mere 
possibility  was  enough.  The  Eleventh  Circuit  affuroed  as  to  the  Ku  Klux 
Klan  Act  action. 
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First  National  Bank  of  Boston  v.  Thomson  Consumer  Electronics.  Inc..  No.  1 :92- 
CV-2739  (July  29,  1994),  vacated  and  remanded.  84  F.3d  397  (Uth  Cir.  1996). 

The  plaintiff  Bank  acquired  a  bankrupt  motor  carrier's  accounts  receivable. 
Plaintiif  sued  defendant  Thompson  for  money  owed  on  unpaid  invoices  for 
shipping  services  the  motor  carrier  performed  for  defendant  Thomson. 
Defendant  Thompson  refiised  to  pay  the  invoices  and  claimed  that  the 
monies  owed  were  more  than  offset  by  its  recoupment  claims  for  goods 
lost  in  shipments  handled  by  the  bankrupt  motor  carrier.  North  Carolina 
law  £^}plied.  After  a  bench  trial,  the  district  court  applied  North  Carolina's 
U.C.C.  §  9-318,  fmding  that  it  governed  the  third  party  rights  that  arise 
when  contract  rights  (here  accounts  receivable)  are  assigned  as  part  of  a 
secured  transaction.  The  district  court  allowed  the  defendant  to  offset  its 
recoupment  claims  for  lost  goods  in  shipments  occurring  prior  to  the 
Bank's  perfecting  its  security  interest,  but  disallowed  defendant's 
recoupment  claims  for  the  shipments  lost  after  plaintiff  Bank  perfected  its 
security  interest  in  the  accounts  receivable. 

Defendant  Thompson  appealed  contending  the  district  court  should  have 
allowed  all  of  its  recoupment  claims.  The  plaintiff  Bank  cross-appealed 
contending  the  Court  improperly  allowed  defendant  Thompson  to  offset  its 
recoupment  claims  against  the  unpaid  invoices.  The  Eleventh  Circuit 
affirmed  the  district  court's  holding  that  defendant  Thompson  was  entitled 
to  offset  its  recoupment  claims  against  the  unpaid  invoices,  but  reversed 
the  holding  limiting  defendant  Thompson's  recoupment  claims  to  only 
those  shipments  lost  by  the  motor  carrier  before  the  plaintiff  Bank 
perfected  its  security  interest  in  the  accounts  receivable  of  the  motor 
carrier. 

Painewebber  Inc.  v.  Jonathan  Flint  Abrv.  No.  1:94-CV-2165-FMH  (N.D.  Ga.  May 
24,  1995),  rev'd.  No.  95-8834  (11th  Cir.  Nov.  26,  1996)  (unpublished  and 
opinions  included  in  Exhibit  3  attached). 

Plaintiff-creditor  Painewebber  sought  dismissal  of  Debtor  Abry's 
bankruptcy  petition  alleging  that  Debtor  wilfully  and  knowingly  made 
numerous  false  statements  in  support  of  his  bankruptcy  petition.  The 
bankruptcy  court  reviewed  the  evidence  and  made  a  factual  fmding  that 
Debtor  did  not  intentionally  make  false  statements  and  thus  declined  to 
dismiss  the  bankruptcy  petition.  The  district  court  affirmed  the  decision 
of  the  bankruptcy  court,  opining  that  the  bankruptcy  court's  factual 
findings  were  not  clearly  erroneous  and  that  the  bankruptcy  court  properly 
applied  the  law.  The  Eleventh  Circuit  reversed,  directing  the  bankruptcy 
and  district  court  to  consider  specifically  whether  Debtor's  reckless 
disregard  for  the  truth  was  tantamount  to  fraudulent  intent.  The  Eleventh 
Circuit  remanded  the  case  for  reconsideration  of  this  sole,  limited  issue. 
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Sierra  Club,  et  al.  v.  Martin,  et  al..  No.  1 :96-CV-0926-FMH  (N.D.  Ga.  1996), 
rev'd.  nOF.3d  1551  (llthCir.  1997). 

On  April  17,  1996,  the  Sierra  Club  filed  an  action  under  the  Administrative 
Procedure  Act  to  enjoin  the  timber  clear  cutting  of  2,103  acres  in  the 
Chattahoochee  and  Oconee  National  Forests  based  on  violations  of  the 
Clean  Water  Act,  the  Migratory  Bird  Treaty  Act,  and  the  National  Forest 
Management  Act.  On  May  8,  1996,  the  district  court  granted  Plaintiffs' 
Motion  for  Preliminary  Injunction  based  on  defendants'  violations  of  the 
Migratory  Bird  Treaty  Act  and  enjoined  the  clear  cutting  for  a  limited  four 
months  during  the  birds'  nesting  seasons  from  May  to  September  15,  1996. 
The  district  court  requested  additional  briefs  regarding  plaintiffs'  claims 
imder  the  Clean  Water  Act  and  the  National  Forest  Management  Act. 

On  September  17,  1996,  the  district  court  entered  a  second  Order 
extending  the  injunction  after  September  15,  1996  based  on  defendants' 
violations  of  the  National  Forest  Management  Act,  the  regulations 
thereunder,  and  the  Forest  Plan  adopted  by  the  Forest  Service  for  the 
Chattahoochee  and  Oconee  National  Forests.  However,  the  district  court 
also  held  that  plaintiffs  had  failed  to  show  violations  under  the  Clean 
Water  Act.  Defendants  did  not  file  an  interlocutory  appeal  of  this  second 
injunction  and  it  remains  in  force.  The  case  remains  pending  before  the 
district  court. 

Defendants  did  appeal  the  first  injunction  granted  under  the  Migratory  Bird 
Treaty  Act  The  Eleventh  Circuit  reversed  the  district  court's  grant  of  the 
first  injunction,  which  had  by  then  expired,  and  held  that  the  Migratory 
Bird  Treaty  Act  does  not  apply  to  the  federal  government. 

B.     1984-94:    IS  State  and  Superior  Court  Decisions  Reversed 

As  a  state  trial  judge  from  1584-94,  I  presided  over  2,500  felony  criminal 
cases  in  Superior  Court,  over  5,000  misdemeanor  criminal  cases  in  State 
Court,  and  over  3,000  civil  cases  in  Superior  and  State  Courts.  My  decisions 
had  a  low  rate  of  appeal  with  only  147  appellate  opinions  from  1984-94.  Out 
of  the  147  appellate  opinions,  120  decisions  were  affirmed  in  their  entirety, 
with  only  15  decisions  reversed  and  12  decisions  affirmed  in  part/reversed  in 
part 

Johnston  v.  Bill  Fancher  &  Associates.  Inc..  C.A.  #858428  (Fulton  State  Ct.  1985), 
rev'd.  179  Ga.  App.  67,  345  S.E.2d  144  (1986). 

Plaintiff  Fancher  sued  defendant  Johnston  and  other  defendants  to  enforce 
an  alleged  agreement  between  the  parties.  The  jury  returned  a  verdict 
against  defendant  Johnston  and  other  defendants.  The  trial  court  denied 
defendant  Johnston's  motion  for  judgment  notwithstanding  the  verdict 
The  appellate  court  reversed,  holding  the  evidence  was  insufficient  to 
authorize  plaintiff  to  enforce  the  agreement  against  defendant  Johnston. 
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Club  Properties.  Inc..  et  al.  v.  Atlanta  Offices  -  Perimeter.  Inc..  C.A.  #926040 
(Fulton  State  Ct.  1986),  rev'd.  180  Ga.  App.  352,  348  S.E.2d  919  (1986). 

Plaintiff  lessor  entered  into  a  six  month  lease  with  defendant  lessee,  which 
lease  provided  that  plaintiff  lessor  would  provide  secretarial  assistance  to 
defendant  from  plaintiflTs  secretarial  pool.  Defendant  lessee  agreed  to  pay 
a  fee  of  $5,000  if  defendant  ever  employed  full-time  any  of  plaintiffs 
secretaries  within  six  months  of  that  secretary  being  plaintiffs  employee. 
At  the  end  of  the  lease,  defendant  lessee  vacated  the  premises,  moved  to 
another  location,  and  hired  one  of  plaintiffs  secretaries  as  defendant's  new 
office  manager.  Plaintiff  landlord  sued  for  the  $5,000  fee,  and  the  trial 
court  granted  summary  judgment  to  plaintiff.  The  appellate  court  reversed, 
holding  that  this  contract  provision  in  the  lease  was  an  unreasonable 
restraint  of  trade  and  was  not  enforceable. 

Franklvn  Gesner  Fine  Paintings.  Inc.  v.  Ray  Ketcham.  Jr..  C.A.  #783986  (Fulton 
State  Ct.  1986),  rev'd.  181  Ga.  App.  549,  353  S.E.2d  44  (1987). 

Plaintiff  Ketcham  purchased  a  painting  for  $32,500  from  defendant  Gesner 
which  plaintiff  later  discovered  was  forged.  Plaintiff  sued  for  fraud  in 
making  the  contract  or  alternatively  for  breach  of  contract.  Both  causes  of 
action  were  submitted  to  the  jury  who  based  its  verdict  on  the  fraud  coimt. 
The  appellate  court  reversed,  holding  that  the  evidence  was  insufficient  to 
support  the  fraud  verdict. 

Alvin  Clinton  Currin  v.  Seaboard  System  Railway.  Inc..  C.A.  #116542  (Fulton 
State  Ct.  1987),  rev'd.  187  Ga.  App.  751,  371  S.E.2d  142  (1988). 

Plaintiff  Currin  sued  his  defendant  employer  Seaboard  for  injuries  on  two 
dates  (August  29  and  September  3,  1985).  Plaintiff  alleged  defendant 
Seaboard  was  negligent  in  failing  to  provide  safe  equipment,  failing  to 
supervise  the  conditions  of  work,  and  failing  to  provide  a  safe  workplace. 
The  trial  court  granted  partial  summary  judgment  to  defendant  Seaboard 
on  the  September  3,  1985  injury.  The  appellate  court  reversed,  holding 
that  whether  defendant  Seaboard  negligently  assigned  plaintiff  to  "light 
duty"  on  September  3,  1985  was  a  jury  issue. 

First  Union  National  Bank  of  Georgia  v.  J.  Reisbaum  Co..  C.A.  #166654  (Fulton 
State  Q.  1988),  rev'd.  190  Ga.  App.  234,  378  S.E.2d  317  (1989). 

Reisbaum  sent  merchandise  to  Sweats,  Inc.  who  paid  with  a  bank  draft 
drawn  by  defendant  First  Union  upon  another  bank.  After  delivery  of  the 
merchandise.  Sweats  instructed  defendant  First  Union  to  instruct  the 
drawee  bank  to  stop  payment.  The  trial  court  granted  summary  judgment 
to  plaintiff  against  defendant  First  Union.  The  appellate  court  reversed, 
holding  that  plaintiff  had  not  carried  its  burden  to  negate  the  defense  of 
nonconformity  of  the  merchandise. 
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Precision  Planning.  Inc.  v.  Robin.  G.A.  #186701  (Fulton  State  Ct.,  1988),  and 
Precision  Planning.  Inc.  v.  Wilson.  C.A.  #186702  (Fulton  State  Ct.  1988),  rev'd. 
193  Ga.  App.  331,  387  S.E.2d  610  (1989). 

On  October  2,  1987,  plaintiffs  sued  defendant  Precision  Planning  for 
professional  malpractice  as  the  project  engineer  of  a  construction  project 
in  1985.  Defendants  moved  to  dismiss  based  on  plaintifTs  failure  to  file, 
with  the  complaint,  an  affidavit  of  an  expert  as  required  by  a  new  statute 
effective  in  1987.  The  trial  court  denied  the  motion  to  dismiss,  holding 
that  the  statute  affected  substantive  rights  and  should  be  applied 
prospectively  only.  The  appellate  court  reversed,  holding  that  the  statute 
was  procedural  and  should  be  applied  retroactively. 

Sparlin  Chiropractic  Clinic.  P.C.  v.  TOPS  Personnel  Service.  Inc..  C.A.  #176628 
(Fulton  State  Ct.  1988),  rev'd.  193  Ga.  App.  181,  387  S.E.2d  411  (1989). 

Through  defendant  employment  agency,  plaintiff  Sparlin  hired  a  temporary 
bookkeeper  who  forged  checks  and  falsified  records.  Plaintiff  Sparlin  sued 
defendant  employment  agency  contending  defendant  was  negligent  in 
investigating  the  background  of  the  temporary  bookkeeper.  The  trial  court 
granted  summary  judgment  to  defendant.  The  appellate  court  reversed, 
finding  jury  issues  existed  on  the  issue  of  negligent  hiring  and  respondeat 
superior. 

Bowman,  et  al.  v.  The  State.  Accusation  #031097-8  (Fulton  State  Ct.  1987),  afTd. 
186  Ga.  App.  544,  368  S.E.2d  143  (1988),  rev'd.  258  Ga.  829,  376  S.E.2d  187 
(1989). 

The  jury  convicted  the  defendants  of  criminal  trespass.  The  Georgia  Court 
of  Appeals  affirmed  the  convictions.  The  Georgia  Supreme  Court  reversed 
the  convictions,  fmding  that  the  State  had  fsiiled  to  prove  criminal  intent 
beyond  a  reasonable  doubt. 

National  Union  Fire  Ins.  Co.  v.  Marty.  C.A.  #263329  (Fulton  State  Ct.  1989), 
rev'd.  197  Ga.  App.  642,  399  S.E.2d  260  (1990). 

Pl2iintiff  was  injured  in  a  collision  in  Florida  involving  a  motor  common 
carrier.  Plaintiff  sued  the  driver  of  the  truck  (a  Georgia  resident),  the 
owner  of  the  truck,  and  its  liability  insurer.  Plaintiff  relied  on  Georgia 
statutes,  O.C.G.A.  §§  46-7-12  &  46-7-58,  allowing  direct  pre-judgment 
actions  against  liability  insurers  of  motor  common  carriers.  The  trial  court 
denied  defendant  National  Union's  motion  for  summary  judgment.  The 
appellate  court  reversed,  holding  that  these  Georgia  statutes  did  not  apply 
to  a  Georgia  truck  driver  when  the  accident  giving  rise  to  the  lawsuit 
occurs  outside  of  Georgia. 
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Booth  V.  Johnson.  C.A.  #106352  (Fulton  State  Cl  1990),  rev'd.  198  Ga.  App.  569, 
402  S.E.2d  523  (1991). 

Plaintiff  Booth  sued  defendant  Johnson  for  injuries  sustained  in  an 
automobile  collision.  A  pretrial  order  outlining  the  witnesses  was  filed  in 
1989.  Four  days  prior  to  trial,  defendant  moved  to  amend  the  pretrial 
order  to  add  a  new  witness  to  which  plaintiff  objected.  The  trial  court 
sustained  plaintiffs  objection.  The  appellate  court  reversed,  holding  that 
the  trial  court  abused  its  discretion  in  not  allowing  the  witness.  The 
appellate  court  affirmed  the  trial  court's  decision  that  defendant  could  not 
present  a  videotape  of  an  accident  reconstruction  experiment  because  it  was 
not  listed  as  evidence  in  the  pretrial  order  or  revealed  through  discovery. 

All-South  Mini  Storage  #2  Ltd..  Joseph  C.  Somerville.  Jr..  Somerville 
Development  Inc..  and  Gen  Y.  Kam  v.  Woodcon  Construction  Services.  Inc..  C.A. 
#D-61214  (Fulton  Super.  Ct.  1991),  rev'd.  205  Ga.  App.  393,  422  S.E.2d  282 
(1992). 

Plaintiff  Woodcon  sued  defendant  All-South  Mini  Storage  for  breach  of 
contract  alleging  that  defendant  failed  to  pay  for  plaintifTs  construction 
services.  The  trial  court  entered  an  order  directing  all  parties  to  file  a 
pretrial  order  and  to  appear  at  a  pretrial  conference.  Defendant  admitted 
that  it  was  aware  of  the  trial  court's  order.  When  defendant  failed  to 
participate  in  preparing  a  pretrial  order  and  failed  to  appear  at  the  pretrial 
conference,  the  trial  court  granted  plaintiffs  motion  for  default  judgment 
for  $17,950  plus  interest  and  attorneys'  fees.  The  appellate  court  reversed, 
holding  lesser  sanctions  should  have  been  imposed. 

Ita  Wilson  Ekarika  v.  City  of  East  Point  and  Homer  Peter  Miller.  C.A.  #D-90972 
(Fulton  Super.  Ct.  1991),  rev'd.  204  Ga.  App.  731,  420  S.E.2d  391  (1992). 

Plaintiff  Ekarika  sued  defendant  East  Point  claiming  the  City's  police 
officer  negligently  drove  an  East  Point  police  car  into  plaintiffs  vehicle. 
The  trial  court  granted  defendant's  motion  for  judgment  on  the  pleadings 
based  on  governmental  immunity  but  certified  the  case  for  immediate 
review.  The  appellate  court  reversed,  holding  that  defendant's  purchase  of 
motor  vehicle  liability  insurance  waived  defendant's  govermnental 
immunity  and  allowed  plaintiff  to  sue. 

Mark  Ashley.  Beverlev  Ashelv.  Vera  Felder.  Anthony  Hartley.  Gav  Hartley. 
Raymond  Long.  Wilson  Marin.  Mattie  Page.  Barry  Powe.  Gregory  Powe.  Maria 
C.  Sanchez.  Tamara  Shed.  Eric  Thomas,  and  Stephanie  R.  Thornton  v.  Balcor 
Property  Management  Inc..  and  Mark  L.  Tiffany.  C.A.  #D-82916  (Fulton  Sup)er. 
Ct.  1992),  rev'd.  205  Ga.  App.  590,  423  S.E.2d  14  (1992). 

Plaintiff  tenants  sued  defendant  landlord  for  plaintiffs'  property  losses 
because  their  apartments  were  destroyed  by  a  fire  set  by  children  of  other 
tenants  in  the  apartment  complex.     The  trial  court  granted  summary 
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judgment  to  defendant  landlord  holding  that  the  landlord  was  not  liable  for 
the  criminal  conduct  of  third  persons.  The  appellate  court  reversed, 
holding  jury  issues  existed  regarding  defendant  landlord's  exercise  of 
ordinary  care  to  prevent  the  threat  of  arson  by  third  parties. 

Charles  E.  Si^tler  and  Joyce  M.  Sightler  v.  Transus.  Inc..  Jerry  Dean  Pavne. 
Phyllis  Smith.  Amos  Lerov  Smith,  and  Protective  Insurance  Company.  C.A.  #D- 
64175  (Fulton  Super.  Ct.  1992),  rev'd.  208  Ga.  App.  173,  430  S.E.2d  81  (1993). 

Plaintiifs  sued  driver  Payne,  Payne's  employer  and  the  employer's  insurer 
for  damages  received  due  to  Payne's  negligence  in  driving  a  truck  for  his 
employer.  Payne  died  before  trial.  All  parties  agreed  that  under  Georgia 
law,  the  estate  of  a  deceased  tortfeasor  cannot  be  liable  for  punitive 
damages.  Since  the  liability  of  Payne's  employer  was  only  derivative  of 
Payne's  liability,  the  trial  court  granted  partial  summary  judgment  to  the 
defendant  on  plaintiffs'  punitive  damage  claim.  The  appellate  court 
reversed,  holding  that  Payne's  immunity  from  punitive  damages  did  not 
insulate  his  employer  from  punitive  damages. 

Deborah  Wade,  individually  and  as  natural  mother  and  guardian  of  her  minor 
children  E)ennis  Wade.  Tobra  Wade,  and  Quantavious  L.  Wade,  and  Hattie  Chester 
as  guardian  of  her  maternal  grandson.  Cartez  Chester  v.  George  A.  Harris  d/b/a 
George  A.  Harris  Enterprises.  Inc..  C.A.  #D-93258  (Fulton  Super.  Ct.  1992), 
rev'd.  210  Ga.  App.  882,  437  S.E.2d  863  (1993). 

Plaintiff  obtained  a  judgment  against  George  A.  Harris  d/b/a  George  A. 
Harris  Enterprises,  Inc.  before  the  Workers'  Compensation  Board.  The 
plaintiff  filed  a  petition  to  enforce  the  award.  Defendants  claimed  they 
never  received  notice  of  the  workers'  compensation  claim  and  that  in  any 
event  the  employer  was  named  only  as  George  A.  Harris  Enterprises,  Inc. 
in  all  woricers'  compensation  pleadings.  The  trial  court  enforced  the  award 
against  George  A.  Harris  Enterprises,  Iik.,  but  refused  to  enforce  the  award 
against  George  A.  Harris  because  the  entire  workers'  compensation  claim 
was  pursued  against  only  an  employer  named  George  A.  Harris 
Enterprises,  Inc.,  and  never  against  Mr.  Harris  individually.  The  appellate 
court  reversed,  holding  that  the  trial  court  should  have  enforced  the  award 
against  Mr.  Harris,  individually. 

1984-94:  12  State  and  Superior  Court  Decisions  Affirmed  in  Part/Reversed 
in  Part  or  Remanded  in  Part 

Pamela  LaVeau  v.  RepubUc  Health  Corporation  of  Central  Georgia  d^/a  Decatur 
Hospital.  C.A.  #908151  (Fulton  State  Q.  1986),  aflTd  in  part  &  rev'd  in  part.  181 
Ga.  App.  106,  351  S.E.2d  506  (1986). 

Plaintiff  hospital  sued  defendant  LaVeau  for  payment  of  her  account  for 
$20,990.01  in  hospital  treatment.  After  a  bench  trial,  the  trial  court 
entered  judgment  for  $10,205.46  against  defendant  LaVeau  who  appealed. 
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The  appellate  court  afUnned  the  judgment  on  the  defendant  LaVeau's  main 
appeal  and  reversed  on  the  cross-appeal,  fmding  defendant  liable  for  the 
entire  hospital  bill. 

Royal  Crown  Companies.  Inc.  v.  Jefferson  T.  McMahon.  C.A.  #936872  (Fulton 
State  Cl  1986),  afTd  in  part  &  revM  in  part.  183  Ga.  App.  543,  359  S.E.2d  379 
(1987). 

Plaintiff,  President  of  Arby's,  sued  to  collect  sums  due  under  his  severance 
agreement  triggered  by  a  change  in  corporate  control.  The  trial  court 
granted  summary  judgment  to  the  plaintiff  for  all  sums  due  under  his 
severance  agreement,  and  granted  sununary  judgment  to  defendant  for 
plaintiffs  claim  for  attorneys'  fees.  The  appellate  court  affirmed  the  grant 
of  summary  judgment  to  plaintiff  in  the  main  appeal  but  reversed  the  grant 
of  summary  judgment  to  defendant  in  the  cross-appeal,  finding  jury  issues 
existed  on  plaintiffs  claim  for  attorneys'  fees. 

Arzie  Cook  v.  Seaboard  System  Railroad.  Inc..  C.A.  #973092  (Fulton  State  Ct. 
1987),  afTd  in  part  &  rev'd  in  part  184  Ga.  App.  838,  363  S.E.2d  56  (1987). 

Plaintiff  employee  sued  his  defendant  employer  Seaboard  for  injuries 
allegedly  sustained  as  a  result  of  defendant's  negligence  in  failing  to 
provide  a  safe  place  to  work.  The  jury  rettimed  a  verdict  for  the  plaintiff. 
The  trial  court  denied  defendant's  motion  for  new  trial  but  granted 
defendant's  motion  for  judgment  notwithstanding  the  verdict.  The 
appellate  court  affirmed  the  trial  court's  denial  of  defendant  Seaboard's 
motion  for  new  trial,  but  reversed  the  trial  court's  grant  of  defendant's 
motion  for  judgment  notwithstanding  the  verdict. 

Jacqueline  Pennington  v.  Cecil  N.  Brown  Co..  Inc..  Mount  Paran  Church  of  God. 
Inc..  C.A.  #973299  (Fulton  State  Q.  1987),  afTd  in  part  «fe  rev'd  in  part.  187  Ga. 
App.  621,  371  S.E.2d  106  (1988). 

In  February,  plaintiff  slipped  and  fell  on  a  patch  of  ice  as  she  was  leaving 
a  worship  service  at  defendant  Church.  The  parking  lot  was  constructed 
for  the  defendant  Church  by  defendant  Brown  contractor  and  was  accepted 
by  defendant  Church  as  completed.  The  trial  court  granted  summary 
judgment  to  both  defendants.  The  appellate  court  affirmed  the  grant  of 
summary  judgment  to  defendant  Brown  contractor  on  all  claims  and 
affirmed  die  grant  of  summary  judgment  to  the  defendant  Church  on 
plaintiff's  nuisance  and  strict  liabiUty  claims.  The  appellate  court  reversed 
the  grant  of  summary  judgment  to  defendant  Church  on  plaintiffs 
negligence  claims,  finding  defendant  Church,  as  movant,  had  failed  to 
satisfy  its  burden  to  show  lack  of  superior  knowledge  of  the  ice. 
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Hub  Motor  Co..  Inc.  v.  John  A.  Burdakin.  C.A.  #116540  (Fulton  State  Ct.  1988), 
afTd  in  part  &  rev'd  in  part.  192  Ga.  App.  872,  386  S.E.2d  854  (1989). 

Plaintiff  customer  sued  defendant  company  for  actual  and  punitive  damages 
due  to  alleged  negligence  in  repair  work  to  plaintiffs  motor  vehicle.  Prior 
to  the  jury  trial,  this  trial  court  granted  summary  judgment  to  the  defendant 
on  plaintiffs  claim  for  damages  under  Georgia's  Fair  Business  Practices 
Act,  and  the  appellate  court  affuined  at  Burdakin  v.  Hub  Motor  Co..  1 83 
Ga.  App.  90,  357  S.E.2d  839  (1987).  Thereafter,  a  jury  trial  was  held  on 
plaintiffs  remaining  negligence  claim.  The  jury  awarded  plaintiff  actual 
and  punitive  damages.  The  appellate  court  affirmed  the  jury's  award  on 
actual  damages,  but  reversed  the  award  of  punitive  damages. 

Kerr,  et  al.  v.  The  State.  Accusation  #59082A/C  &  59084A/C  (Fulton  State  Ct. 
1988),  aff  d  in  part  &  rev'd  in  part.  193  Ga.  App.  165,  387  S.E.2d  355  (1989). 

The  jury  convicted  the  defendants  of  criminal  trespass  and  unlawful 
assembly.  The  appellate  court  affirmed  the  defendants'  convictions  on 
criminal  trespass,  but  reversed  the  convictions  on  unlawfiil  assembly, 
finding,  inter  alia,  that  the  convictions  for  unlawful  assembly  merged  into 
the  criminal  trespass  convictions.  The  appellate  court  also  held  that 
defendants  could  be  banished  from  the  site  of  the  criminal  trespass  for  a 
reasonable  time  period  but  not  indefinitely. 

Moore  v.  Harry  Nonnan.  Inc.  Realtors,  et  al..  C.A.  #229696  (Fulton  State  Ct. 
1990),  aff  d  in  part  &  rev'd  in  part.  199  Ga.  App.  233,  404  S.E.2d  793  (1991). 

Plaintiff  sued  defendant  Harry  Norman,  a  real  estate  broker,  and  First 
Multiple  Listing  Service,  Inc.  for  negligence  in  failing  to  advise  plaintiff 
of  alleged  prior  burglaries  with  lock  boxes  being  used  and  for  breach  of 
an  alleged  baibnent.  The  trial  court  granted  summary  judgment  to  both 
defendants.  The  appellate  court  affirmed  the  grant  of  summary  judgment 
on  the  bailment  claims,  but  reversed  the  grant  of  summary  judgment  on  the 
negligence  issues. 

Bobbv  Cremins.  Bobby  Ross.  Bemadette  McGlade.  The  Georgia  Tech  Athletic 
Association.  Inc..  Dr.  Patrick  Crecine.  and  The  Board  of  Regents  of  the  University 
System  of  Georgia  v.  The  Atlanta  Journal  &  The  Atlanta  Constitution,  a  division 
of  Cox  Enterprises.  Inc..  a  Delaware  Corporation,  and  David  Davidson, 
individually  and  as  College  Sports  Editor  for  The  Atlanta  Journal  and  The  Atlanta 
Constitution.  C.A.  #D-51511  (Fulton  Super.  Ct.  1991),  aff  d  in  part  &  rev'd  in 
part.  261  Ga.  496,  405  S.E.2d  675  (1991). 

Plaintiff  newspaper  requested  production  of  documents  from  three  Georgia 
Tech  athletic  coaches  pursxiant  to  Georgia's  Open  Records  Act.  The  trial 
court  conducted  an  in  camera  inspection  of  the  records  and  ordered  all  of 
the  hundreds  of  documents  produced.    The  appellate  court  affirmed  the 
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trial  court's  Order  as  to  hundreds  of  documents  and  reversed  as  to  only  one 
consultant  appearance  contract  with  one  coach. 

Red  Roof  Inn  and  Aetna  Casualty  &  Surety  Company  v.  Patricia  Lynn.  C.A.  #D- 
85634  (Fulton  Super.  Ct.  1991),  afTd  in  part  &  rey'd  in  part.  203  Ga.  App.  38, 
416  S.E.2d  307  (1992). 

In  this  worker's  compensation  case,  plaintiff  employee  was  awarded 
disability  benefits  for  a  back  injury.  The  employer/insurer  appealed  to  this 
court  After  hearing,  this  court  affirmed  the  decision  of  the  administrative 
law  judge.  The  appellate  court  affmned  this  trial  court's  rejection  of  the 
employer/insurer's  Rycroft  defense  but  reversed  and  remanded  the  case, 
finding  the  administrative  law  judge  improperly  excluded  a  medical 
deposition. 

Red  &  Black  Publishing  Co..  Inc..  and  Jennifer  Squillante  v.  Georgia  Board  of 
Regents  University  System.  Charles  B.  Knapp.  and  William  B.  Bracewell.  C.A. 
#D-90899  (Fulton  Super.  Ct.  1992),  afTd  in  part  &  rev'd  in  part  262  Ga.  848, 
427  S.E.2d  257  (1993). 

Plaintiff  student  newspaper  sought  an  injunction  against  the  defendants 
Board  of  Regents,  the  University  President,  and  others,  requesting  the  trial 
coiut  to  enjoin  defendants  fi'om  barring  access  to  student  disciplinary 
records  and  disciplinary  proceedings.  The  trial  court  held  that  the  student 
disciplinary  records  were  covered  by  Georgia's  Open  Records  Act  and 
must  be  produced,  but  that  the  student  disciplinary  hearings  were  not  a 
gathering  of  "the  governing  body"  or  a  "committee  of  its  members"  under 
Georgia's  Open  Meetings  Act.  The  appellate  court  affirmed  the  trial 
court's  requiring  the  student  disciplinary  records  be  produced,  but  reversed 
as  to  the  disciplinary  hearings,  fmding  the  plaintiff  also  was  entitled  to 
access  to  the  student's  disciplinary  hearings. 

Natasha  Carter.  Mildred  Bryant  and  Paulette  Bryant  v.  Fulton-Dekalb  County 
Hospital  Authority  d/b/a  Grady  Emergency  Medical  Service.  C.A.  #D-57589 
(Fulton  Super.  Ct  1992),  afTd  but  remanded  in  part  209  Ga.  App.  384,  433 
S.E.2d  433  (1993). 

Plaintiffs  sued  defendant  public  hospital  for  negligent  treatment  and 
transportation  of  decedent  to  defendant  hospital  following  a  serious 
automobile  accident.  The  trial  court  granted  summary  judgment  to 
defendant  hospital  based  on  sovereign  immunity.  Plaintiffs  counsel 
delayed  following  up  on  transmission  of  the  record  on  appeal.  Defendant 
hospital  moved  to  dismiss  plaintiffs  appeal;  the  trial  court  denied 
defendant  hospital's  motion  to  dismiss  plaintiffs'  appeal.  The  appellate 
court  first  affirmed  the  trial  court's  denial  of  defendant  hospital's  motion 
to  dismiss  the  appeal.  As  to  the  grant  of  summary  judgment  based  on 
sovereign  immunity,  the  appellate  court  remanded  the  case  back  to  the  trial 
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court  for  a  record  to  be  developed  regarding  defendant  hospital's  self- 
insurance,  if  any. 

Warren  P.  Evans  v.  Employees'  Retirement  System  of  Georgia.  C.A.  #D-96861 
(Fulton  Super.  Ct  1992),  rev'd.  211  Ga.  App.  448,  450  S.E.2d  195  (1993),  rev'd 
in  part.  264  Ga.  729  (1994). 

In  1985,  plaintiff  Evans  transferred  his  10  years  9  months  of  legislative 
service  to  the  Georgia  Employees  Retirement  System  and  contributed  each 
month  to  the  Employees  Retirement  System  from  1985  to  1990.  Plaintiff 
then  applied  for  retirement  benefits.  In  1991,  the  Employees  Retirement 
System  awarded  plaintiff  Evans  a  monthly  retirement  benefit  based  on  16 
years  of  service  and  paid  his  first  monthly  retirement  to  plaintiff  Evans. 
Shortly  thereafter,  defendant  Employees  Retirement  System  cancelled 
Evans'  retirement  benefits,  disallowing  his  10  years  9  months  of  legislative 
service.  The  trial  court  held  that  plaintiff  Evans  was  entitled  to  fiill 
benefits  because  Georgia  law  allowed  plaintiff  to  transfer  validly  his 
legislative  service  to  Employees  Retirement  System  in  1985. 

The  Georgia  Court  of  Appeals  reversed  the  trial  court's  grant  of  summary 
judgment,  holding  that  all  of  plaintiff  Evans'  years  of  legislative  service 
were  not  properly  creditable  and  transferable  to  the  Employees  Retirement 
System.  However,  the  appellate  court  remanded  the  case  back  to  the  trial 
court  for  determination  of  possible  other  grounds  for  summary  judgment 
for  Evans,  such  as  estoppel.  Thereafter,  the  Georgia  Supreme  Court 
reversed  in  part  the  Georgia  Court  of  Appeals  and  affirmed  in  part  the  trial 
court,  finding  that  the  trial  court  properly  allowed  plaintiff  Evans  to  credit 
that  portion  of  his  legislative  career  during  which  plaintiff  was  a  member 
of  the  Employees  Retirement  System. 

(3)   citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions. 

Copies  of  the  following  opinions  are  included  in  Exhibit  2. 

1.  Deborah  Combs.  Robert  H.  Speer.  Jr..  Gloria  Goforth.  The  Georgia 
Adjusters  Association,  and  Carlos  Garcia  Sanchez  v.  Zell  Miller.  Governor 
of  Georgia,  and  Michael  Bowers.  Attorney  General  of  Georgia.  No.  D- 
90033  (Fulton  Super.  Ct.  July  30,  1991)  (federal  and  state  constitutional 
issues  regarding  insurance  legislation  restricting  activities  of  public 
adjusters  in  motor  vehicle  cases)  (no  appeal). 

2.  Environmental  Waste  Reductions.  Inc.  v.  Reheis.  887  F.  Supp.  1534  (N.D. 
Ga.  1994)  (constitutionality  of  Georgia  statute  that  in  effect  restricts 
biomedical  waste  entering  Georgia  from  other  statps  by  denying  a  business 
a  permit  to  operate  a  biomedical  waste  facility  in  Georgia  unless  a  need 
exists  for  waste  generated  in  Georgia)  (no  appeal). 
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If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

QUESTION  15(1)  AND  15(3):  SIGNIFICANT  OPINIONS 

Copies  of  my  ten  district  court  opinions  listed  in  Question  15(1)  and  my  two  district  court 
opinions  listed  in  Question  15(3)  are  attached  in  Exhibit  2,  along  with  any  unpublished 
appellate  decisions  thereon. 

QUESTION  15(2):  REVERSALS 

All  of  the  state  appellate  decisions  listed  in  Question  1 5(2)  are  published  and  thus  are  not 
attached.  Any  unpublished  federal  appellate  decisions  listed  in  Question  1 5(2)  are  attached 
in  Exhibit  3,  along  with  a  copy  of  the  underiying  district  court  opinion. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected 
or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

I  have  not  held  any  elected  public  office  other  than  the  judicial  offices  outlined  in  Question 
14  above.   I  have  been  appointed  to  these  State  Conunissions: 

1992-94:         State   of  Georgia   Commission   on   Family   Violence,   Atlanta,   Georgia 
(appointed  by  Governor  Zell  Miller) 

a)  1992-94:  Chair,  Subcommittee  to  establish  Family  Violence  Task 

Forces  in  Georgia's  45  judicial  circuits 

1988-91:        Member,  State  of  Georgia  Commission  on  Gender  Bias  in  Judicial  System, 
Atlanta,  Georgia  (appointed  by  Chief  Justice  of  Georgia  Supreme  Court) 

a)  1988-91:  Chair,  Domestic  Violence  Subcommittee 

17.  Legal  Career: 

a.     Describe  chronologically  your  law  practice  and  experience  after  graduation  from 
law  school  including: 

1.     whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

1973-74  Law  Clerk 

Judge  Elbert  P.  Tuttle 

United  States  Court  of  Appeals  for  the  Fifth  Circuit 

Atlanta,  Georgia 
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2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each; 

1974-84:  Powell,  Goldstein,  Frazer  &  Murphy 

Sixteenth  Floor 
191  Peachtree  Street,  NE 
Atlanta,  Georgia  30303 

From  1974-80, 1  was  an  associate.   In  1980,  I  became  the  first 
female  partner  in  the  firm. 

Summer  1972:      Powell,  Goldstein,  Frazer  &  Murphy 
Sixteenth  Floor 
191  Peachtree  Street,  NE 
Atlanta,  Georgia  30303 
Summer  Associate  after  second  year  of  law  school 

Summer  1971:      Bumside,  Dye  &  Miller 
Augusta,  Georgia 
(This  law  firm  no  longer  exists.) 
Summer  Associate  after  first  year  of  law  school 

1.  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

From  1974  to  1984,  I  had  a  general  trial  practice  and  worked  on  over  200  cases 
in  federal  and  state  courts.  My  trial  practice  involved  a  broad  range  of  areas  such 
as:  contracts,  banking,  loans,  civil  rights,  all  areas  of  the  UCC,  construction  law, 
federal  copyright  infiingement,  insurance,  real  estate,  surety  and  guaranty 
relationships,  employee  dishonesty,  creditors'  rights,  employment  and  age 
discriminatioa,  materialmen's  liens,  subrogation,  fidelity  bonds,  performance  and 
payment  bonds,  professional  malpractice,  receiverships,  personal  injury,  divorce, 
contracts,  torts,  equity,  executor/administrator  bonds,  and  fiduciary  relationships. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which 
you  have  specialized. 

I  specialized  in  civil  litigation  and  represented  a  broad  spectrum  of  clients  in  a 
wide  range  of  cases.   Here  are  a  few  examples: 

1)  In  both  state  and  federal  courts,  I  represented  numerous  businesses,  banks, 
commercial  lenders,  and  bank  customers  in  cases  involving  real  estate 
transactions,  the  Uniform  Commercial  Code,  loans,  and/or  other  banking 
transactions. 
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2)  A  federally  insured  state  bank  in  Georgia  failed  in  1976.  I  represented  the 
Federal  Deposit  Insurance  Corporation  ("FDIC")  in  at  least  24  lawsuits  in 
federal  and  state  courts  regarding  the  receivership  and  the  assets/liabilities 
of  the  insolvent  state  bank. 

3)  With  fiinding  from  the  National  Education  Association,  I  represented  in 
federal  courts  (a)  plaintiff  teachers  in  actions  against  local  school  boards 
for  racial  discrimination  in  faculty  employment  and  (b)  a  plaintiff  teacher 
in  an  action  against  a  local  school  board  for  age  discrimination  in  faculty 
employment. 

4)  A  significant  part  of  my  law  practice  involved  construction  contract 
litigation  and  arbitration.  I  represented  owners,  contractors,  subcontractors, 
and  surety  companies  in  numerous  federal  and  state  court  cases  and  in 
many  construction  contract  claims  and  arbitration  proceedings,  especially 
involving  performance  and  payment  bonds. 

5)  In  federal  court,  I  represented  Broadcast  Music,  Inc.  as  a  plaintiff  in  at 
least  a  dozen  copyright  infringement  cases. 

6)  Insurance  companies  issue  fidelity  bonds  to  banks  and  businesses  insuring 
for  losses  caused  by  employee  dishonesty.  I  represented  numerous  insured 
businesses  and  insurance  companies  in  pursuing  and  defending  commercial 
fidelity  bond  cases  in  both  federal  and  state  courts. 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such  variance, 
giving  dates. 

While  in  private  practice,  I  appeared  in  court  frequently. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts:   50% 

(b)  state  courts  of  record:   50% 

(c)  other  courts:  0% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil:    100% 

(b)  criminal:  I  handled  several  pro  bono  criminal  cases  in  law  practice. 
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4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel 

I  tried  ai^noximately  fifteen  cases  to  verdict  or  judgment.  In  the  first  three  years 
of  law  practice,  I  was  generally  associate  counsel  under  the  supervision  of  a 
partner.   In  the  last  seven  years  of  law  practice,  I  was  generally  lead  counsel. 

5.  What  percentage  of  these  triak  was: 

(a)  jury:    15% 

(b)  non-jury:    85% 

18.  Litigation;  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

The  following  is  a  summary  of  ten  cases  which  I  personally  handled  while  with  Powell, 
Goldstein,  Frazer  &  Murphy. 

While  other  attorneys  at  the  firm  also  may  be  listed  in  the  pleadings,  I  was  the  attorney 
with  primary  responsibility  for  the  work  in  these  cases.  I  personally  handled  all  court 
appearances  in  all  of  the  cases  listed  below,  whether  at  trial,  at  oral  argument,  on  appeal, 
or  at  any  hearings  on  motions.  I  also  personally  drafted  the  pleadings  and  briefs  filed  in 
these  cases  and  personally  conducted  the  discovery  in  these  cases. 

1.  Fred  E.  Rizk.  et  aL  v.  James  H.  Jones,  and  others  as  trustees  of  First  Commerce 
Realtv  Investors.  148  Ga.  App.  473,  251  S.E.2d  360  (1978),  aflPd,  243  Ga.  545,  255 
S.E.2d  19  (1979). 

Plaintiff  borrowers  sued  my  lender  client.  First  Commerce  Realty  Investors  ("FCRI"), 
a  Louisiana  REIT,  for  $2  million  in  damages  for  breach  of  a  development  loan  for  300 
acres  in  Gwinnett  County,  Georgia  My  client  FCRI  counterclaimed  for  over  $3  million  in 
already  past  due  debt  under  the  initial  acquisition  loan. 

The  trial  court  granted  summary  judgment  to  my  client  FCRI  on  its  counterclaims 
against  the  plaintiff  borrowers.  The  Judgment  was  affirmed  on  direct  appeal.  After  the 
appeal,  the  main  complaint  by  the  plaintiff  was  still  left  to  be  tried.  The  case  was  settled 
for  an  immediate  payment  of  $2.5  million  fi-om  the  plaintiff  borrowers  to  my  client  FCRI. 
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Trial  Court: 

The  Honorable  Reid  Merritt* 
Superior  Court  of  Gwinnett  County 
Lawrenceville,  Georgia 

*Judge  Merritt  is  now  in  private 
practice: 

Merritt  &  Merritt 
P.O.  Box  686 
368  South  Perry  Street 
Lawrenceville,  Georgia  30245 
(770)  963-9933 

Counsel  for  opposing  parties: 

Counsel  for  plaintiffs  in  trial  court: 

Mr.  Robert  W.  Beynart 

Mr.  David  K.  Whatley 

Smith,  Cohen,  Ringel,  Kohler  &  Martin* 

Atlanta,  Georgia 

*Both  attorneys  are  now  with  different  law  firms: 

Mr.  Robert  W.  Beynart 

Smith,  Gambrell  &  Russell 

Suite  3100  Promenade  II 

1230  Peachtree  Street,  NE 

Atlanta,  Georgia  30309-3592 

(404)  815-3500 

Counsel  for  plaintiffs'  appeal: 

Mr.  A.  Felton  Jenkins,  Jr. 

King  &  Spalding 

42nd  Floor 

191  Peachtree  Street,  NE 

Atlanta,  Georgia  30303-1740 

(404)  572-4600 


Appellate  Court: 
The  Honorable  Julian  Webb** 
Georgia  Court  of  Appeals 
Atlanta,  Georgia 

**  Judge  Webb  is  now  in  private 

practice: 
118  West  Second  Street 
P.O.  Box  277 

Donalsonville,  Georgia  31745-0277 
(912)  524-2456 


Mr.  David  K.  Whatley 
Smith,  Howard  &  Ajax 
300  Atlanta  Financial  Center 
3333  Peachtree  Road,  NE 
Atlanta,  Georgia  30326-1042 
(404)  239-1900 


2.     Receivership  action  of  In  re  Hamilton  Bank  and  Trust  Company.  No.  C-24035 
(Fulton  Super.  Ct.  1976-79). 

The  Department  of  Banking  and  Finance  of  the  State  of  Georgia  took  possession  of  the 
insolvent  state  bank  and  petitioned  the  court  to  appoint  the  FDIC  as  receiver.  I  represented 
the  FDIC  as  receiver.  When  the  FDIC  is  appointed  receiver  of  a  bank,  it  has  two  options: 
(1)  to  sell  the  assets/liabilities  of  the  failed  bank  to  an  ongoing  bank  or  (2)  to  proceed  with 
a  straight  liquidation.  This  closed  state  bank's  liabilities  (i.e.,  customer  deposits)  far 
exceeded  its  assets  (i.e.,  loan  portfolio). 
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The  FDIC  as  receiver  (1)  sold  for  over  $22  million  in  cash  the  defaulted  loans  to  FDIC  in 
its  corporate  capacity  as  insurer  and  (2)  sold  for  over  $33  million  to  the  National  Bank  of 
Georgia  the  liabilities  (i.e.,  customer  deposits)  with  an  offsetting  amount  of  good  assets  (i.e., 
good  loans  plus  the  $22  million  cash  fix)m  the  FDIC  in  its  corporate  capacity  as  insurer). 
This  allowed  the  ongoing  bank  to  take  over  the  customer  deposits  without  any  interruption 
in  service  and  with  customers  receiving  100%  of  their  deposits.  The  FDIC  in  its  corporate 
capacity  as  insurer  then  proceeded  to  collect  the  loans  in  default  in  an  attempt  to  recoup  its 
cash  payment  of  over  $22  million  made  to  facilitate  the  sale  of  liabilities  to  the  ongoing 
bank. 

I  also  represented  the  FDIC  as  receiver  in  the  receiver's  ongoing  reports  to  the  trial  court 
on  the  status  and  resolution  of  the  receivership. 

Court:  Coimsel  for  opposing  party: 

The  Honorable  John  S.  Langford  The  insolvent  state  bank  did  not 

Senior  Judge,  Superior  Court  of  Fulton  County  employ  counsel  to  oppose  the 

Atlanta  Judicial  Circuit  receivership.   Since  all  depositors 

C927  Fulton  County  Courthouse  received  100%  of  their  deposits,  they 

1 36  Pryor  Street  did  not  oppose  the  actions  of  the 

Atlanta,  Georgia  30303  FDIC  as  receiver. 
(404)  730-4530 

I  also  represented  the  FDIC  in  its  corporate  capacity  as  insurer  in  at  least  24  lawsuits  in 
state  and  federal  courts  to  collect  the  various  delinquent  loans  purchased  from  the  FDIC  as 
receiver  of  this  insolvent  state  bank.  See,  e.g..  FDIC  v.  Jones.  161  Ga.  App.  867,  291 
S.E.2d  70  (1982);  FDIC  v.  West  149  Ga.  App.  342,  254  S.E.2d  392,  affd.  244  Ga.  396, 
260  S.E.2d  89  (1979). 

3.     Federal  Deposit  Insurance  Corporation  v.  Fidelity  and  Deposit  Company  of 
Maryland  y.  Thomas  M.  Hutcheson.  et  a!..  No.  C77-I762A  (N.D.  Ga.  1977-79). 

The  FDIC  in  its  corporate  c^iacity  as  insurer  sued  to  collect  money  owed  under  a  fidelity 
bond  for  losses  caused  by  dishonesty  of  employees  of  a  closed  state  bank.  The  FDIC 
purchased  the  rights  of  the  closed  state  bank  under  the  fidelity  bond.  The  case  involved 
myriad  issues,  such  as  (a)  the  authorization  of  the  dual  capacities  of  the  FDIC  under  federal 
statutes  and  decisional  law,  especially  12  U.S.C.  §  1823;  (b)  subject  matter  jurisdiction 
issues  under  12  U.S.C.  §  1819  and  28  U.S.C.  §  1345;  (c)  whether  the  superior  equities 
doctrine  and  other  law  precluded  third  party  complaint  against  the  directors  of  the  closed 
state  bank;  and  (d)  numerous  other  discovery  and  procedural  issues.  The  case  ultimately 
settled. 

Court:  Counsel  for  oPTOsing  party: 

The  Honorable  Albert  J.  Henderson*  Mr.  John  W.  Hinchey 

Senior  Judge,  United  States  Court  Phillips,  Hinchey  &  Reid** 

of  Appeals  for  the  Eleventh  Circuit  Atlanta,  Georgia 

56  Forsyth  Street,  NW 
Atlanta,  Georgia  30303 
(404)  331-6816 
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•Judge  Henderson  presided  over  this  **Mr.  Hinchey  is  now  with 

case  when  he  was  a  Judge  on  the  another  law  firm: 

United  States  District  Court  for  the  King  &  Spalding 

Northern  District  of  Georgia.  42nd  Floor 

191  Peachtree  Street,  NE 
Atlanta,  Georgia  30303-1740 
(404)  572-4600 

4.  Hilson.  et  al.  v.  Washington  County  Board  of  Education,  et  al..  No.  2449  (M.D. 
Ga.  1977-79). 

With  funding  from  the  National  Education  Association,  I  represented  the  plaintiff  teachers 
in  this  class  action  against  this  school  board  for  racial  discrimination  in  faculty  employment. 
The  class  was  certified,  and  the  liability  issue  was  tried  before  Judge  Owens.  After  my 
clients  prevailed  on  the  liability  issue,  the  school  board  reinstated  the  teachers  but  still 
refused  to  pay  damages  and  back  pay  requested  by  certain  teachers.  I  then  began  trying  the 
individual  teacher's  damage  claims.  After  recovering  damages  in  the  fu'st  teacher's  damage 
trial,  the  school  board  settled  the  remaining  damage  claims.  My  client  also  recovered 
attorneys'  fees. 

Court:  Counsel  for  opposing  parties: 

The  Honorable  Wilbur  D.  Owens,  Jr.  The  Honorable  Thomas  A.  Hutcheson* 

Chief  Judge,  United  States  District  Court  Hutcheson  &  Wynne 

Middle  District  of  Georgia  P.O.  Box  621 

Macon  Division  Sandersville,  Georgia  31082-0621 

P.O.  Box  65  (912)552-6911 
Macon,  Georgia  3 1 202 

(912)  752-3491  *  Judge  Hutcheson  handled  this  case 

while  in  private  practice. 

The  Honorable  Denmark  Groover,  Jr. 

Groover  &  Childs 

P.  O.  Box  898 

Macon,  Georgia  31202-0898 

(912)  745-4712 

5.  Thelma  Davis  v.  Griffin  Spalding  County  Board  of  Education.  445  F.  Supp.  1048 
(N.D.  Ga.  1975). 

With  funding  from  the  National  Education  Association,  I  represented  the  plaintiff  Thehna 
Davis  in  her  claim  against  the  local  school  board  for  age  discrimination  in  faculty 
employment  and  for  impermissibly  enacting  a  mandatory  retirement  age  of  65  when  the 
mandatory  state  retirement  system  allowed  teachers  to  retire  as  late  as  age  70.  Plaintiff 
Davis  was  employed  continuously  as  a  classroom  teacher  for  21  years  but  was  not  rehired 
solely  because  of  her  age.  The  state  law  provided  for  mandatory  retirement  of  public 
school  teachers  at  age  70,  but  the  local  school  board,  after  allowing  plaintiff  to  teach  for 
three  years  past  age  65,  passed  a  new  mandatory  retirement  at  age  65.  Prior  to  her 
termination,  plaintiff  had  criticized  the  defendant's  school  policies,  worked  for  the  defeat 
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of  a  local  school  bond  referendum  as  unnecessary,  and  worked  with  the  NEA  to  change 
teachers'  contracts. 

The  trial  court  granted  my  client's  motion  for  summary  judgment  based  on  the  jjendent  state 
law  claim  that  the  local  school  board  was  not  authorized  to  enact  the  mandatory  retirement 
age  of  65  because  the  state's  public  policy  prevailed  over  the  local  school  board's  right  to 
set  a  lower  mandatory  retirement  age.  The  trial  court  also  awarded  back  pay  to  my  client, 
fmding  the  defendant  local  school  board  had  not  timely  raised  the  defense  of  lack  of 
capacity  to  be  sued,  that  the  consent  to  be  sued  waived  governmental  immunity,  and  that 
the  local  school  board  had  sufficient  local  resources  to  pay  a  judgment  for  back  pay  without 
transgressing  state  law  authorizing  use  of  state  funds  for  educational  purposes  only. 

Court:  Counsel  for  opposing  party: 

The  Honorable  Albert  J.  Henderson*  Mr.  Dow  N.  Kirkpatrick,  II 

Senior  Judge,  United  States  Court  of  Appeals  Alston  &  Bird 

for  the  Eleventh  Circuit  One  Atlantic  Center 

56  Forsyth  Street,  NW  1201  W.  Peachtree  Street 

Atlanta,  Georgia  30303  Atlanta,  Georgia  30309-3424 

(404)331-6816  (404)881-7346 

*Judge  Henderson  presided  over  this 
case  when  he  was  a  Judge  on  the 
United  States  District  Court  for  the 
Northern  District  of  Georgia. 

6.     The  Travelers  Indcmnitv  Company  v.  A.  M.  PuUen  &  Co..  161  Ga.  App.  784,  289 
S.E.2d  792  (1982)  fcert.  denied). 

I  represented  the  plaintiff  Travelers,  which  issued  surety  bonds  for  a  construction  contractor 
based  on  financial  statements  certified  by  defendant  Pullen  (an  accounting  firm).  The 
contractor  became  bankrupt  and  defaulted  on  variouis  projects.  My  client  Travelers  sued 
Pullen  for  over  $30  million  in  damages  for  negligence,  breach  of  contract,  and  fraud  in 
preparation  and  certification  of  the  financial  statements.  The  trial  court  granted  simmiary 
judgment  to  defoxlant  Pullen,  finding  that  plaintiff  Travelers  was  a  third  party  not  in  privity 
and  Travelers  could  not  sue  Pullen. 

As  a  matter  of  law  tbe  qq)ellate  court  reversed  and  held  that  my  client  Travelers  as  a  third 
party  could  sue  PuIIol  Aflo'  I  obtained  the  reversal  on  appeal  and  Travelers  had  the  right 
to  sue,  my  clioit  Travelers  received  a  settlement  fit)m  defendant  Pullen  A^Uch  is  protected 
by  a  non-disclosure  agreanent 
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Appellate  Court: 

The  Honorable  A.  W.  Birdsong,  Jr. 

Georgia  Court  of  Appeals 

334  State  Judicial  Building 

40  Capitol  Square,  SW 

Atlanta,  Georgia  30334 

(404)  656-3454 
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Trial  Court: 

The  Honorable  William  W.  Daniel 

Senior  Judge,  Superior  Court  of  Fulton  County 

Atlanta  Judicial  Circuit 

C608  Fulton  County  Courthouse 

136  Pryo.r  Street 

Atlanta,  Georgia  30303 

(404)  730-4318 

Counsel  for  opiwsing  party: 
Mr.  George  B.  Haley,  Jr. 
Mr.  Richard  R.  Cheatham 
Kilpatrick  Stockton 
1100  Peachtree  Street 
Suite  2800 

Atlanta,  Georgia  30309-4530 
(404)  815-6500 

7.     Phoenix  Insurance  Co..  et  al.  v.  Aetna  Casualty  &  Surety  Co..  144  Ga.  App.  555, 
241  S.E.2d  445  (1978). 

I  represented  the  defendant  Aetna  in  a  compUcated  insurance,  reinsurance,  and  fidelity  bond 
dispute.  The  trial  court  granted  summary  judgment  against  my  client  Aetna  for  over  $1 
million.  On  appeal,  the  summary  judgment  was  reversed  in  toto  in  1978.  The  case  was 
ultimately  dismissed  against  Aetna.  When  the  case  was  refiled  by  the  same  plaintiff  in 
1983,  I  moved  for  sxunmary  judgment  on  behalf  of  Aema  based  on  certain  statute  of 
limitation  defenses,  and  the  plaintiff  voluntarily  dismissed  its  case  with  prejudice  in  July 
1984. 


Trial  Court: 

The  Honorable  Claude  Shaw  (deceased) 
Judge,  Superior  Court  of  Fulton  County 
Atlanta  Judicial  Circuit 


Appellate  Court: 

The  Honorable  A.  W.  Birdsong,  Jr. 

Georgia  Court  of  Appeals 

334  State  Judicial  Building 

40  Capitol  Avenue,  SW 

Atlanta,  Georgia  30334 

(404)  656-3454 


Counsel  for  opposing  party: 

The  Honorable  Sam  F.  Lowe,  Jr.  (deceased) 

Atlanta,  Georgia 


v.   Beale  Roofing  and   GAF 


8.     Presidential   Ltd.   v.   Highlands   Insurance   Co. 
Corporation.  No.  C77-120A  (N.D.  Ga.  1977-79). 

The  plaintiff  Presidential  Ltd.  entered  into  a  construction  contract  with  P.  C.  Dinkins  for 
construction  of  a  hotel.  The  defendant  Highlands  Insurance  Company,  as  surety,  issued 
performance  and  payment  bonds  on  behalf  of  the  contractor  Dinkins  who  later  defaulted 
under  his  construction  contract.  I  represented  the  plaintiff  Presidential  Ltd.  in  this  lawsuit 
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to  collect  over  $800,000  under  the  bonds  as  a  result  of  Dinkins'  breach  of  his  construction 
contract. 

My  client's  damages  resulted  from  myriad  construction  defects,  unpaid 
materialmen/subcontractors,  and  delay  in  completion  of  the  hotel.  The  defendant  surety 
filed  a  third  party  complaint  against  the  roof  subcontractor  and  the  manufacturer  of  the 
roofing  materials.   My  client  recovered  $640,000  in  settlement  after  extensive  litigation. 


Court: 

The  Honorable  Robert  L.  Vining,  Jr. 

Senior  Judge,  United  States  District  Court 

Northern  District  of  Georgia 

P.  O.  Box  6226 

Rome,  Georgia  30162-6226 

(706)  291-5671 

*Both  attorneys  are  now  with  different  law  firms: 

Mr.  John  W.  Hinchey 

King  &  Spalding 

42nd  Floor 

191  Peachtree  Street,  NE 

Atlanta,  Georgia  30303-1740 

(404)  572-4600 

For  defendant  GAF  Corporation 
Mr.  John  A.  Chandler 
Sutherland,  AsbiU  &  Brennan 
999  Peachtree  Street,  NE 
Suite  2300 

Atlanta,  Georgia  30309-3964 
(404)  853-8029 


Counsel  for  opposing  party : 

For  defendant  Highlands  Insurance 

Company 

Mr.  John  W.  Hinchey 

Mr.  Albert  E.  Phillips 

Phillips,  Hinchey  &  Reid* 

Atlanta,  Georgia 


Mr.  Albert  E.  Phillips 
Phillips,  Cook  &  Lowe 
1200  Harris  Tower 
233  Peachtree  Street,  NE 
Atlanta,  Georgia  30303 
(404)  659-6000 

For  defendant  Beale  Roofing  Company 

Mr.  Stephen  M.  Phillips 

Hendrick,  Phillips,  Schemm  &  Salzman 

1 800  Peachtree  Center  Tower 

230  Peachtree  Street,  NE 

Atlanta,  Georgia  30303 

(404)  522-1410 


9.     The  Fidelity  &  Guaranty  Company  of  New  York  v.  The  First  National  Bank  of 
Atlanta.  No.  C80-1416A  (N.D.  Ga.  1980-82). 

Aetna  Casualty  &  Surety  Company  hired  me  to  defend  Aetna's  insured.  The  First  National 
Bank  of  Atlanta,  which  had  paid  over  $1  million  in  forged  checks.  An  employee  of 
General  Foods  Corporation  forged  checks  drawn  on  the  checking  account  of  General  Foods 
at  the  First  National  Bank  of  Atlanta.  General  Foods  recovered  its  losses  from  its  surety. 
The  Fidelity  &  Guaranty  Company  of  New  York,  under  a  fidelity  bond  covering  employee 
dishonesty.  General  Foods  assigned  to  the  surety  all  claims  against  third  parties  based  on 
the  forged  checks.  Thereafter,  the  surety.  Fidelity  &  Guaranty  Company  of  Ne\y  York, 
sued  the  First  National  Bank  of  Atlanta  for  paying  the  checks  bearing  a  forged  drawer 
signature. 

The  bank's  defenses  were,  inter  alia.  (1)  that  the  negligence  of  General  Foods  substantially 
contributed  to  die  making  of  the  forged  checks,  6sa€by  barring  recovery  under  the  Uniform 
Commercial  Code  as  adopted  in  Georgia  in  O.C.G.A.  §  109A-3-406  and  (2)  that  General 
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Foods  failed  to  give  the  bank  notice  of  the  unauthorized  checks  within  60  days  after  the 
bank  statements  were  made  available,  thereby  precluding  General  Foods  from  asserting 
unauthorized  signatures  against  the  bank  as  provided  in  the  UCC  as  adopted  in  Georgia  in 
O.C.G.A.  §  109A-4-406.   The  case  was  ultimately  settled. 

Court:  Counsel  for  opposing  party: 

The  Honorable  Robert  L.  Vining,  Jr.  Mr.  John  W.  Hinchey 

Senior  Judge,  United  States  District  Court  Mr.  Albert  E.  Phillips 

Northern  District  of  Georgia  Phillips,  Hinchey  &  Reid* 

P.O.  Box  6226  Atlanta,  Georgia 
Rome,  Georgia  30162-6226 
(706)  291-5671 

♦Both  attorneys  are  now  with  different  law  firms: 

Mr.  John  W.  Hinchey  Mr.  Albert  E.  Phillips 

King  &  Spalding  Phillips,  Cook  &  Lowe 

42nd  Floor  1200  Harris  Tower 

191  Peachtree  Street,  NE  233  Peachtree  Street,  NE 

Atlanta,  Georgia  30303-1740  Atlanta,  Georgia  30303 

(404)  572-4600  (404)  659-6000 

10.  Chrv.sler  Credit  Corporation  v.  Southlake  Podge.  Inc.  and  Paul  F.  Fusiilo.  No. 

C75-434  (N.D.  Ga.  1984). 

The  plaintiff  Chrysler  Credit  made  a  loan  to  Southlake  Dodge,  a  car  dealership.  My  client 
Paul  Fusiilo  guaranteed  the  loan.  In  1974,  the  plaintiff  Chrysler  Credit  received  a  summary 
judgment  for  $217,928.51  on  the  loan  against  the  defendants.  The  defendants'  original 
counsel  never  responded  to  the  plaintiffs  motioa  As  the  motion  was  unopposed,  judgment 
was  entered.  After  the  judgment  was  entered,  Chrysler  Credit  took  possession  of  all 
collateral  for  the  loan  and  sold  the  vehicles,  equipment,  accounts  receivable,  and  all  assets 
of  the  car  dealership.  For  nine  years,  Chrysler  Credit  took  no  action  and  the  judgment 
became  dormant. 

Nine  years  later,  in  1984,  Chrysler  Credit  sought  to  revive  the  1974  judgment  and  to  seek 
a  deficiency  from  my  client  defendant  Fusiilo.  In  1984,  I  was  retained  to  defend  Mr. 
Fusiilo  in  connection  with  the  revival  and  deficiency  motions.  Defendant  Fusiilo  contended 
the  judgment  already  was  satisfied  not  only  in  fact  but  also  by  virtue  of  an  accord  and 
satisfaction.  Alternatively,  defendant  Fusiilo  asserted  that  Georgia  law  presumes  the 
collateral  equals  the  debt  because  Chrysler  Credit  could  not  show  its  sale  of  the  collateral 
was  commercially  reasonable  under  O.C.G.A.  §  11-9-504.  There  were  numerous  other 
defenses.  Ultimately,  the  Court  denied  Chrysler  Credit's  motion  to  seek  a  deficiency,  and 
my  client  Fusiilo  prevailed  as  a  matter  of  law. 
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Court: 

The  Honorable  Charles  A.  Moye,  Jr. 

Senior  Judge,  United  States  District  Court 

Northern  District  of  Georgia 

2342  U.S.  Courthouse 

75  Spring  Street,  SW 

Atlanta,  Georgia  30303 

(404)331-4559 


Counsel  for  opposing  partv: 

Mr.  Gregory  J.  Digel 

Branch,  Pike,  Ganz  &  O'Callaghan* 


*Mr.  Digel  is  now  with  another  law 

firm: 

Holland  &  Knight 

One  Atlantic  Center,  Suite  2000 

1201  West  Peachtree  Street 

Atlanta,  Georgia  30309-3400 

(404)  898-8000 


Pursuant  to  the  supplemental  instructions,  since  cases  are  older  than  five  years  ago,  here  is  list 
of  1 2  members  of  the  legal  community  who  have  had  recent  contact  with  me. 


Mr.  Kent  Alexander 
United  States  Attorney 
18th  Floor,  U.S.  Courthouse 
75  Spring  Street,  SW 
Atlanta,  Georgia  30303 
(404)  581-6002 


Mr.  Richard  H.  Sinkfield 
Rogers  &  Hardin 
Suite  2700  Cain  Tower 
229  Peachtree  Street,  NE 
Atlanta,  Georgia  30303-1637 
(404)  420-4605 


Ms.  Judith  A.  O'Brien 
Sutherland,  Asbill  &  Brennan 
999  Peachtree  Street,  NE 
Suite  2300 

Atlanta,  Georgia  30309-3996 
(404)  853-8000 


Ms.  Mary  Ann  B.  Oakley 
Holland  &  Knight 
Suite  2000,  One  Atlantic  Center 
1201  W.  Peachtree  Street,  NE 
Atlanta,  Georgia  30309-3400 
(404)  817-8507 


Ms.  Virginia  S.  Taylor 

Kilpatrick  &  Cody 

1100  Peachtree  Street 

Suite  2800 

Atlanta,  Georgia  30309-4530 

(404)  815-6373 


Mr.  Jerry  B.  Blackstock 

Powell,  Goldstein,  Frazer  &  Murphy 

191  Peachtree  Street,  NE 

16th  Floor 

Atlanta,  Georgia  30303-1741 

(404)  572-6832 


Mr.  Thomas  Ryan  Mock,  Jr. 
Hawkins  &  Pamell 
4000  SunTrust  Plaza 
303  Peachtree  Strert,  NE 
Atlanta,  Georgia  30308-3243 
(404)  614-7400 


Mr.  Art  Leach 

Assistant  United  States  Attorney 
18th  Floor,  U.S.  Courthouse 
75  Spring  Street,  SW 
Atlanta,  Georgia  30303 
(404)  581-6036 
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Judge  Griffin  B.  Bell  Mr.  Kevin  R.  Brehm 

King  &  Spalding  Office  of  Federal  Public  Defender 

191  Peachtree  Street,  NE  101  Marietta  Tower 

Atlanta,  Georgia  30303-1763  Suite  3512 

(404)  572-4878  Atlanta,  Georgia  30303 

(404)  688-7530 

Mr.  John  C.  Jones  Mr.  Edward  T.M.  Garland 

Office  of  State  Attorney  General  Mr.  Donald  F.  Samuel 

40  Capitol  Square,  SW  Garland,  Samuel  &  Loeb 

Atlanta,  Georgia  30334-1300  3151  Maple  Drive,  NE 

(404)  657-3983  Atlanta,  Georgia  30305-2500 

(404)  262-2225 

19.  Legal  Activities;  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege 
has  been  waived). 

The  vast  majority  of  my  law  practice  was  civil  litigation  involving  over  200  lawsuits  in 
federal  and  state  courts,  as  outlined  in  Questions  17  and  18  above. 

In  addition  to  handling  many  lawsuits  in  federal  and  state  trial  courts,  my  law  practice  also 
involved:  (a)  construction  contract  cases  before  the  American  Arbitration  Association;  (b) 
construction  contract  claim  negotiations  where  disputes  arose  between  parties  during  the 
course  of  construction  on  a  project;  (c)  investigation  of  claims  for  and  against  insurance 
companies,  rendering  written  opinions  as  to  coverage,  and  negotiating  settlements. 

My  legal  activities  also  included  extensive  involvement  and  leadership  roles  in  local,  state 
and  national  bar  associations  and  activities,  as  outlined  in  Question  9  above. 

Finally,  I  have  served  on  many  committees.  State  commissions,  and  the  boards  of  non-profit 
organizations,  all  of  which  seek  to  improve  the  civil  and  criminal  justice  system,  as  also 
outlined  in  Questions  9  and  16  above. 
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II.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  rPUBLIO 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

I  have  no  continuing  financial  interest  in  any  pension  or  retirement  plan  or  otherwise  as  a 
result  of  any  prior  employment  except  my  individual  IRA  account. 

I  have  no  financial  or  business  relationships  to  sever  or  for  which  to  be  compensated. 

Explain  how  you  wiD  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  your  initial  service  in  the  positions  to  which  you  have  been  nominated. 

I  will  follow  all  guidelines  and  standards  of  "The  Code  of  Conduct  for  United  States 
Judges." 

I  am  not  aware  of  any  unusual  categories  of  litigation  or  unusual  financial  arrangements 
which  will  present  potential  conflicts  of  intraest  during  my  service.  My  husband,  I,  and  our 
minor  children  have  certain  investments  reflected  on  our  fmancial  statements  in  Exhibit  5 
and  the  fmancial  disclosure  report  in  Exhibit  4. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  daring  your  service  with  the  court?   If  so,  explain. 

None. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patmts,  honoraria,  and  other  items  exceeding 
SSOO  or  more.  (If  yon  prefer  to  do  so,  copies  of  the  financial  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

A  copy  of  the  financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of 
1978,  is  attached  as  Exhibit  4.   Financial  statements  are  attached  as  Exhibit  5. 

Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  Exhibit  5. 
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Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 
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m.   GENERAL  fPUBLIO 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

In  my  law  practice,  I  handled  several  pro  bono  civil  and  criminal  cases  as  an  attorney.  As 
a  lawyer,  I  participated  in  Atlanta  Legal  Aid's  Saturday  volunteer  lawyer  program  where 
private  attorneys  staffed  the  Atlanta  Legal  Aid  office  on  Saturday  and  accepted  four  to  five 
clients  per  Saturday. 

During  1988-91,  I  served  on  the  Board  of  Directors  of  the  Atlanta  Volimteer  Lawyers 
Foundation  ("AVLF"),  which  recruits  attorneys  to  handle  pro  bono  civil  cases  in  Fulton 
County  and  provides  pro  bono  attorneys  to  over  1,000  low  income  clients  in  Fulton  County, 
Georgia. 

During  1 990-92,  I  served  on  the  Outreach  Committee  of  my  church  which  awards  over 
$100,000  in  grants  to  numerous  non-profit  organizations  assisting  the  disadvantaged. 

During  1988-91,  I  volunteered  as  a  Sunday  School  teacher  for  elementary  school  age 
children  at  Emmaus  House,  serving  children  fit)m  poor  inner-city  families. 

During  1 976-79,  I  served  on  the  Board  of  Directors  of  Metro  Atlanta  Mediation  Center, 
Inc.,  which  operates  The  Bridge,  a  non-profit  family  counseling  center  providing  services 
to  low  income  families. 

During  1990-94,  I  served  as  a  member  of  the  State  Bar  of  Georgia  Correctional  Facilities 
and  Services  Committee  which,  inter  alia,  promotes  and  oversees  the  "BASICS"  program 
offering  employment  workshops  for  inmates  prior  to  release. 

The  American  Bar  Association's  commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  Hst,  with  dates  of  membership.  What  have  you  done  to 
try  to  change  these  policies? 

No. 
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3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which 
you  participated). 

A.  Court  of  Appeals  for  the  Eleventh  Circuit 

There  is  no  selection  commission  in  the  Eleventh  Circuit  for  candidates  for  nomination 
to  the  United  States  Court  of  Appeals.  During  March  1997,  I  was  interviewed  in  a 
meeting  attended  by  the  White  House  Counsel  and  other  representatives  of  the  White 
House  Counsel's  office  and  the  Department  of  Justice.  During  April  and  May,  1997, 
I  completed  questionnaires  for  and  was  interviewed  by  representatives  of  the  Federal 
Bureau  of  Investigation  and  the  American  Bar  Association. 

B.  United  States  District  Court  for  the  Northern  District  of  Georgia 

There  was  a  selection  commission  in  1994  when  Senator  Sam  Nunn  of  Georgia 
recommended  me  to  President  William  Jefferson  Clinton  for  my  current  position  as  a 
Judge  on  the  United  States  District  Court  as  outlined  below. 

Senator  Sam  Nunn  of  Georgia  established  a  Judicial  Selection  Advisory  Committee 
with  nine  members,  which  was  chaired  by  Atlanta  lawyer  Gordon  Giffm  of  the  firm 
of  Long,  Aldridge  &  Norman.  All  interested  persons  were  invited  to  apply.  All 
applicants  completed  an  extensive  questionnaire  and  submitted  writing  samples  by  May 
1993.  All  applicants  were  interviewed  by  the  entire  Judicial  Selection  Advisory 
Committee  in  June  1993. 

Thereafter,  Senator  Nunn  personally  interviewed  nimierous  caixiidates  for  the  then  two 
vacancies  on  the  United  States  District  Court  for  the  Northern  District  of  Georgia. 
Senator  Nunn  recommended  me  as  a  candidate  for  one  vacancy  to  President  Clinton. 
Subsequently,  I  completed  questionnaires  for  the  United  States  Senate,  the  Department 
of  Justice,  the  Federal  Bureau  of  Investigation,  and  the  American  Bar  Association. 
I  was  interviewed  in  person  by  official  representatives  of  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  and  the  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  ''judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  t)f  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
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branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  **judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A    tendency    by    the   judiciary    to    impose    broad,    affirmative    duties    upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner 
of  an  administrator  with  continuing  oversight  responsibilities. 

Federal  trial  judges  should,  and  generally  do,  decide  individual  cases  based  on  the  relevant 
facts  and  applicable  law,  resolve  only  the  grievance  before  them,  and  do  not  employ  an 
individual  plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching  orders  extending  to  a 
broad  class  of  individuals  or  institutions.  In  fact,  various  elements  combine  to  limit  the  role 
of  the  federal  judiciary.  For  example,  federal  trial  courts  have  specific,  limited  jurisdiction 
as  to  what  cases  may  be  heard  and  decided.  Standing  and  ripeness  requirements  further 
limit  what  federal  trial  courts  can  hear  and  decide.  In  addition,  federal  trial  judges  are 
bound  by  legislative  enactments,  plus  a  large  body  of  judicial  precedent,  significantly 
controlling  the  cases  and  issues  decided. 


-40- 


43-594    97-27 
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EXHIBITS 

UNITED  STATES  SENATE 

COMMITTEE  ON  THE  JUDICIARY 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 

Exhibit  1:       Articles,  reports,  and  speeches  requested  in  Section  I,  Question  12. 

A.  Articles  Published 

"An  Overview  of  the  Liability  of  the  Contractor's  Accountant  to  Third 
Parties  in  the  Construction  Industry,"  4  The  Construction  Lawyer  No.  2 
(1983) 

"The  ABCs  of  Unidentifiable  Employee  Coverage,"  15  Forum  948  (1980) 
(Topic  of  paper  and  speech  for  TIPS  at  ABA's  Mid- Winter  Meeting  in 
New  York)  (The  Forum  is  a  legal  periodical  published  by  the  ABA's  Tort 
and  Insurance  Practice  Section  "TIPS.") 

"Surety's  Liability  for  Attorneys'  Fees  and  Court  Costs  Under  Fidelity 
Bonds,"  14  Forum  634  (1979)  (Topic  of  paper  and  speech  for  TIPS  at 
ABA's  1978  Annual  Meeting  in  New  York) 

"Bankruptcy  of  Principal:  Reclamation  and  Other  Common  Problems 
Facing  the  Principal  and  Its  Surety,"  12  Forum  200  (1976)  (Topic  of  paper 
for  TIPS  at  ABA's  1976  Annual  Meeting  in  Atlanta) 

"Civil  Procedure — Application  of  Long-Arm  Statute  to  Foreign 
Corporation,"  8  Georgia  State  Bar  Journal  414  (1972) 

"Pyramid  Marketing  Plans  and  Consimier  Protection:  State  and  Federal 
RegiJations,"  21  Journal  of  PubUc  Law  445  (1972)  (now  Emory  Law 
Journal) 

B.  Commission  Report 

"Gender  and  Justice  in  the  Courts:  A  Report  to  the  Supreme  Court  of 
Georgia"  (1991)  (Report  of  30-member  Commission;  my  involvement  in 
the  prqxiration  of  the  report  was  mainly  on  section  on  Domestic  Violence 
Involving  Adults,  pp.  1-86) 

C.  Papers  and  Speeches  Not  Published 

"Indemnification  for  Court  Costs  and  Attorneys'  Fees  Under  Savings  & 
Loan  and  Bankers  Blanket  Bonds"  (Topic  of  pap>er  and  speech  at  Banking 
Law  Institute  Seminar  in  Chicago  in  May  1984) 

"Who  is  an  'Employee'  Covered  by  Fidelity  Policies"  (Topic  of  paper  and 
speedi  at  ABA's  1983  National  Institute  on  Employee  Dishonesty  in  New 
Orleans) 
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Exhibit  2:       Opinions  in  federal  and  state  courts,  requested  in  Section  I,  Questions  15(1)  and 
15(3). 

Exhibit  3:       Unpublished  appellate  decisions  where  decisions  were  reversed,  requested  in 
Section  I,  Question  15(2). 

Exhibit  4:       Financial  Disclosure  Report,  required  by  the  Ethics  in  Government  Act  of  1978, 
requested  in  Section  II,  Question  4. 

Exhibit  5:       Financial  Statements  with  schedules,  requested  in  Section  II,  Question  5. 

A.  Frank  Mays  Hull 

B.  Antonin  Aeck  (spouse) 

C.  Richard  Hull  Aeck  (child) 

D.  Molly  Hull  Aeck  (minor  child) 

Exhibit  6:       Final  Court  Orders,  discussed  in  Section  IV,  Question  10. 

Exhibit  7:       Letter  complaint,  response,  and  letter  from  Judicial  Qualifications  Commission 
dismissing  the  complaint,  discussed  in  Section  IV,  Question  9. 


Judge  Frank  M.  Hull 
United  States  District  Court 
Northern  District  of  Georgia 
2321  United  States  Courthouse 
75  Spring  Street,  SW 
Atlanta,  Georgia  30303 
(404)  331-0593 
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AO-tOM 
Rn.  S/96 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Required  by  the  £Ma 
Refbm  Aa  of  I9«9.  PubLNo. 
I0II94.  Novtmlier  30,  I9»9 
a  use.  App.4.  Sec.  101112) 


HULL,    FRANK  M. 

2.C«vtarOi«>ataaaoa 

U.S.CT   OF  APPEALS-llTH   CIRCUIT 

}.DM<ofRcf«t 

06/18/1997 

4.  Tkk           (Anide  mjudtet  Oidicme  acHM  or 

senior  status;  magistrate  Judges  indicau 
fiiU-  or  part-time) 

U.S.CT  OP  APPEALS    JUDGE-ACTIVE 

S.Rf*anType(chKktjpt) 

Uul               Araul               Fml 

«.Rq)oRfe«F«rM 

01/01/1996 

n 
06/18/1997 

T.  Chmiben  or  Offlct  Addna 

U.S.    DISTRICT   COURT 

7S   SPRING  ST.,    SM,    ROOM  2321 

ATLANTA,    GA  30303-3361 

t.  Oa  Ihc  bub  sT  the  tafoniuliin  cootiined  In  Ifato  Ripsti  ud  uqr 

nsdUkatka  perUii^  tberalo,  11  b  In  m;  ofblkin.  In  canpUanct 
wttb  tpiiliaHc  bwi  and  re(iil>tlo«. 

RcTkwIiMOtBar                                                                    Dtfe 

OiPORTANT  NOTES:  T>u  iiatniaioiu  aamtfonying  this  form  miia  be  JoUowed.  Complete  alt  pam, 
diedmg  the  NONE  ba  for  eadiseaioKtiihereyat  have  no  reportable  ir^rmatiai.  Sign  on  the  Urn  page. 

NAME  OF  CMtGANIZATICHX  /  ENTITY 


I.    POSITIONS     Reporting  in^vidiialoKlf:  let  pp.  9-13  cfhuneiiaa) 

POSITION 

rfONE  (No  repoitabk  posjoons.) 

^  Director,  Board  of  Directors       American  Judicature  Society,  Chicago,  Illinois 


(tens  ended  8/3/96) 


3  Ouardian/Trustee/Custodian 


Stock  &  Bond  Accts  of  minor  children 


n.     AGREEMENTS  (Reporting  buSyidnal  only:  see  ppl4-n  cf  Imtructionil 

DATE  PARTIES  AND  TERMS 


Q 


NONE    (No  repornble  agiremena.) 


m.     NON-INVESTMENT  INCOME       (RtpoeUnt  indhndual  and  spam:  see  pp.  I»-2S  t^butryaiau.) 
DATE  PARTIES  AND  TERMS 

NONE   (No  reponabk  nos-invesiKa  incoiiie.) 
1  1996-97         Lord,    Aeck   &  Sargent,    Inc. (Architect's   salary)     (S) 


GROSS  INCOME 

(youn.  Dot  spouK's) 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penoo  Rqiortini 
HULL,    FRANK   M. 


Dtle  of  Repon 
06/18/1997 


IV.    REIMBURSEMENTS    and    GIFTS    -  trmnsporuooQ.  lodging,  food,  enteniinmem. 

(bidMdes  tiiose  to  spouse  and  dtpaident  children;  use  the  parentheticaii  '(S) '  and  '0Q '  to  indicate  reportable  reimbursements  and  g^  received  by  spouse 
and  dependent  dtddren.  rtspectivety.  See  pp- 26-N  of  Instructions.) 


D 


SOURCE 

NONE  (No  such  repomble  reiinbunemeDls  or  gifts) 


DESCRIPTION 


Exen^t-Not   applicable 


2  under  Section  102(b) (1) 


V.    OTHER  GIFTS 

(btdmlts  those  to  spouse  and  dependent  duldren;  use  the  parentheticals  '(S)'  and  '(DQ'  to  in£cate  oAer  gifts  received  by  spouse  and  dependent  children. 
respecsiveiy.  See  pp.  30-33  of  Instructions.) 


D 


SOURCE 

NONE  (No  iDcli  repomMe  gifts) 


DESCRIFnON 


1    Bxeiqpt-Not   applicable 


2    under  Section   102 (b)     (1) 


VI.    LIABIUTIES 

(buimUt  those  of  Spouse  and  dependent  duldren;  indicate  where  applicable,  person  responsible  for  liabiUry  by  using  the  parenthetical  '(S)' for  separate 
Uobiiity  cfthe  ^>ouse.  '(J)'fifr  joint  liability  of  reporting  indr^idual  and  qxwse,  and  'QK^' for  liabiliry  cf  a  dependau  c^      See  f^.  S4- 36  of  Instructions.} 


D 


CREDITOR 

NONE    (No  reponr'-le  liabOilies) 


DESCRDTION 


VALUE  CODE* 


•VALCOOES'J-nS.(XWorless  K-$IS.001-$J0.000  L-S5O.0OIidS10O.000  M-S100.a01-S230.000  N-s2M.ooi-ssao.oao 

O-SJOO.OOl-SI.OOO.OOO    Pl-Sl.OOO.OOI-SS.OOO.OaO    P2-S3.OOO.aOl-S23.OaO.OOO    p3-S23.Oao.aOl-SSO.OaO.OaO    P4-SSO.0aO,001oriaoR 
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FINANCIAL  DISCLOSURE  REPORT 


Nunc  of  Penoo  Reportiiig 
HULL,     FRANK   M. 


Due  of  Repon  l 

j  06/18/1997      I 


vn.  Page     1  nWESTMENTS  and  TRUSTS 


-  income,  value .  transactions  (includes  those  of  spouse  a 
dependetu  children.   Ste  pp- 37-54  of  Instructions.} 


A. 
DeschpooB  of  Assets 

Indicate  where  appUcable.  owner  of 
the  asset  by  using  the  parenthetical 

B. 

Income 
during 
reporting 
period 

C. 

Gross  vahie 

at  end  of 

leponug 

period 

D 

Transactions  during  reporting  period 

erase  ownenhip  by  spouse.  'fPQ' 
for  ownership  by  dependent  child. 

Place  'CO '  t^er  each  asset 
eiett^from  prior  disclosure. 

(I) 

Ann. 

Code 

(A- 

H) 

(2) 
Type 
(e.g.. 
dividend, 

inleicst) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Metliod 

Code 

(CJ-W) 

(1) 
Type 
(eg. 
buy,  sell, 
merger, 
redemp- 
tion) 

If  not  eiempl  from  disclosure                                                   j 

(2) 
Date: 
Mondi- 
D.y 

(3) 
Value 
Code 
(J-P) 

(4) 
(jiin 
Code 
(A-H) 

(5) 

Identity  of 
buyer/selkr 
(if  privale 
transacbon) 

NONE  (no  repomble  iiicome.assels.  or 
nnacdom) 

1  Real   Estate:   Atlanta,    GA  Prop.    11 

None 

N 

H 

Exempt 

2  Undev.    Real   Estate:    22   acres, 
Henry  Cty,    GA 

None 

M 

W 

3  Real    Estate:      Atlanta,    GA  Prop   13 
(Parcel    3:    2200   WW] 

None 

K 

w 

4  Real    Estate:   Atlanta,    GA  Prop.    #4 
(Parcel    2:    2200  HWl 

None 

K 

H 

S  SMITH  BARNEY  - 1 RA  ACCT    (with  the 
following) : 

D 

" 

T 

Smith  Barney  Money   Funds 

Interest 

Borden  Chems   Stock 

Dividend 

Chris  Craft    Ind  Stock 

Dividend 

Methanex  Corp  Stock 

Dividend 

Terra   Inds   Inc  Stock 

Dividend 

Zweig  Total   Return 

Dividend 

SBS  Mutual    Funds 

Interest 

Fortis  Advantage   Portfolios 
Mutual    Funds 

Interest 

6      SMITH    BARNEY-FMA  ACCT    (with   the 
fol lowing  1  : 

0 

M 

T 

Smith  Barney  Money   Funds 

Interest 

Home   Depot   Stock 

Dividend 

Appling  Co  Ga   Oev  Auth   Bond 

Interest 

IbcnamCodcKA-JI.OOOorlen                     B>SI.00I-S2.S00                  C-R.S01-SJ.OOO                       [>°S3.00l-SIS.OOa                     E-S1S.001-SSO.OOO 
(CalBl.D4)      F-J30.001-$  100.000              0=$  100,001 -$1,000,000        HI -$1,000.001 -$5,000,000       H2=$3.0OO.OOl  ormote 

JVilCockt         J-$l  3,000  or  le»                   K-$15,00I-$J0,00C              L-$30,001-$100,000              M>$lO0,0Ol-$25O,000            N-K3O,0Ol-*5O0,000 
(CoLCl,D3)     0-$S00.001-$1.000.000        Pl-$I.aOO.0OI-$S,O0a.OOO  PJ=I5,OOO,0Ol-$25,OOO,OOO  P3=$25.00O.001-$30.0O0.0O0  P4=t30.000,00  lor  more 

3  Vel  MA  Coda:  Q-Afipraisal                            R^^al  (naj  etfate  only)                            S-Aae>Biea                                    T-Cash/Mafkel 

(ColCi)            U-Book  Value                         VOlher                                                    W-Ellmitod 
,i->    ,fna ^m^n-.-., 1 
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FINANCIAL  DISCLOSURE  REPORT 


Narae  of  Penoo  ReponiBg 
HULL,     FRANK  M. 


"ESoTKipSn 
06  / 18/1997 


Vn.  Page     2  n«fVESTMENTS  and  TRUSTS 


-  utcome,  wlHr,  transcaions  ^/tditda  ihou  oftpomit  < 
deptndent  dUldrm.   Set  pp.  37-54  of  btan 


A. 
Description  of  Assets 

btdKote  when  appticablt.  owner  of 
tkt  asset  by  using  the  parenjhetiatl 
'U}'forjouu  owntnhip  ofreponing 

erase  ovmership  by  spouse,  '(DO ' 
foe  owntnhip  by  dependent  child 

Place  '00 '  t^f^  eadt  asset 
txtsaptfnm  prior  disctosttre. 

B 
liicoine 

during 

reportini 

period 

C. 

Gross  value 

It  end  of 

reporting 

period 

D 

Transactions  during  lepmling  period 

(1) 

Am. 

Code 

(A- 

H) 

m 

Type 
(e-|.. 
dividend, 
(em  or 
interest) 

{!) 
VahK 
Code 
Of) 

(2) 

Vihic 

Method 

Code 
(Q-W) 

(1) 

Type 

(e.g. 

buy.  sell. 

merger. 

ledenp- 

lion) 

!f  not  eaeinpt  flom  disclosure                                                    1 

(2) 
Date: 
Monlb- 
Day 

(3) 

Vahie 

Code 

on 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
Iwyer/jeller 
(ifprivaae 

NONE  (00  itpomble  mcomcassets.  or 
musKtioas) 

Fayette   Co   Ga   Sch    Dlst   Bond 

Interest 

Exempt 

Cherokee  Co.    GA  Sch   Sys   Bond 

Interest 

Savannah  GA  Arpt    Rev  Ser   B 
Bond 

Interest 

7     Real   Estate:    Ltd   Partner, 
Plnewood   Ltd,    DeKalb  Cty,    GA 

None 

J 

H 

8     33%   Stock:   Architectural   firm. 
Lord   Aeck    s   Sargent,    Inc.    (SI 

None 

N 

U 

9      401lkl    Retlremt    Plan/Trust:    Lord, 
Aeck    (   Sargent,    Inc.    (SI 

G 

Int/Dlv 

O 

T 

] 

0     SMITH   BARNEY-IRA  ACCT       (SI     (with 
the    following  1    : 

A 

Int/Dlv 

L 

T 

Dreyfus   Liquid  Assets   Inc. 

Interest 

Ainerlcan  Express  Co.   Stock 

Dividend 

Coca-Cola  Co.    Stock 

Dividend 

i 

Hoaw   Depot    Inc.    Stock 

Dividend 

I 

KnowledgeWare   Stock 

Dividend 

i 

1 

1      Real    Estate:    Ltd    Partner, 

Peachtree  So   Ltd,   Atlanta,    GA   (S) 

A 

Rent 

K 

H 

1 
i 

] 

2      Real    Estate:    Ltd    Partner,    179 
Whitehall,   Atlanta,    GA   (SI 

A 

Rent 

K 

H 

1 

3     Real   Estate:   Atlanta,   GA  Prop  13 
(SI     (Parcel    3:    2200  MMI 

None 

K 

H 

i 

1 

4      Real    Estate:    Atlanta,    GA   Prop.    14 
(SI     (Parcel    2:    2200  HH| 

None 

K 

H 

i 
1 

1 

5      SMITH    BARNEY-RHA's    1st    acct    (OCI 
(with   the    followinql : 

E 

M 

T 

liK/OaiiO>ki:A-Sl.aOO«l<a                     B-SI.0ai-S2.SO0                  C-S2,MI-V.0OO                       0-SJ.OOI -SI  3.000                     E-S1J.00I-SM.000                  | 
(CoiBl.IM)      F-SM.OOI-SIOO.OOO              OSIOO.OOI-SI.OOO/IOO        HI-SI,0OO.0OI-S).OOa.aO0       K2-S5.a0a.00l  or nm                                                              | 

JValCodsc         J-SI5.aaOotlai                   K-SI3.0Ol-$3O.0aO               L-SM.0OI -SI  00.000             M-S10O.OOI-S2M.0OO            N>t23O,00l -$300,000                     i 
(ColCI.DS)     O-S300/l0l-SI.000.0a0        Pl-Sl.000.00l-S3.aa0.000  P2-S3.0OO.001-S13.0aO.0aOP3-SU.00O.O0l-S3O.00O.aO0  l>4>$30.000.00l«aon                 j 

3Valki 
(Col* 

HiCodsc  O-Appniid                          R-C<al(ta 

atti.«ly)                          S- 

T-CaaM4aslM 

" 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Refmrting 
HULL,     FRANK  M. 


Due  of  Repoit 
06/18/1997 


Vn.  Page     3  INVESTMENTS  and  TRUSTS 


-  income,  value,  transactiom  (uicludei  those  <^  spouse  c 
dqxndeni  children.  Seepp.37-S4ofInitTucTions.) 


A. 
Descriptioii  of  Asscu 

indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

B. 

[acome 

during 

period 

C. 

Gross  value 

it  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

individuat  and  spouse.  '(S)'fbrsep- 
erate  ownership  by  spouse.  '{DQ ' 
far  ownership  by  dependent  child. 

Place  '00 '  <^er  each  asset 
exempt  fivm  prior  disclosure. 

(1) 

AmL 

Code 

(A- 

H) 

(2) 

Typ« 

(e.g.. 
dividend, 
rem  or 
inierts) 

(1) 
Value 
Code 
(JP) 

(2) 

Value 

Method 

Code 

(Q-W) 

0) 

Type 

(e.g.. 

buy.  seU. 

merger. 

redemp- 

tion) 

If  not  exempt  from  disclosure 

(2) 
Date: 
Mondi- 
Diy 

(3) 
Value 
Code 
(JP) 

(4) 
(jain 
CMe 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  privalE 
transaction) 

NONE  (DO  reportable  Locome.auets.  or 
iruuactioiis) 

Smith  Barney  Money   Funds 

interest 

Exempt 

Fulton  Cty  Bldg  Auth   Bond 

Interest 

Augusta,    GA  Wtr/Sewer   Bond 

Interest 

Augusta-Richmond  Cty 
Coliseum  Bond 

Interest 

Cherokee  Cty  School 
System  Bond 

Interest 

Alpharetta  Var    Purp  G/O  Bond 

Interest 

Savannah,    GA  Arpt   Rv   -B"   Bond 

Interest 

Clayton  Cty  GA  School 
Dist    Bond 

Fayette  Cty,    GA  School 
District   Bond 

Interest 

16   SMITH    BARNEY    -RHA's    2nd    Acct     (DC) 
(with   the   following] : 

B 

K 

T 

Smith  Barney  Money   Funds 

Interest 

I>>uglasvllle-Douglas   Cty 
Wtr/Swr   Bond 

Interest 

Stone  Container  Corp  Bond 

Interest 

SBS  Mutual    Funds 

Interest 

17  Real    Estate:   Atlanta,    GA  Prop   12 
(DC   11)     (Parcel    4:    2200  HW| 

None 

K 

W 

18  Real    Estate:    Atlanta,    GA  Prop   13 
(DC    11)     (Parcel    3:    2200   WW) 

None 

L 

w 

19   SMITH    BARNEY    -HHA's    1st    acct     (DC) 
(with  the    following) : 

C 

L 

T 

|h»:«MiCo*i  :A-$1.000orlesi                     B-$l. 001 -12.500                  C-J2.501-S3.000                       D-S5.001 -$15,000                     E-$15.0Ol-$5O.0OO 
(Col.  B1.D4)      F-S50,Cai-SI00.000             O'SlOO.OOl-Sl.OOO.OOO        HI-Sl.OOO.OOI-SS.OOO.OOO       H2-tS.O0a.0OI  or  more 

2V>lCaila:         J-S13.000or  lea                   K-SI5.0O1-SSO.0O0              L-S5O.0OI -SI  00.000              M=S10O.0Ol-S25O,OOO            N°S250,00t-S5O0.0O0 
(ColCI.D})     O-SSOO.OOl-Sl.OOO.OOO        Pl-Sl.OOO.OOI-SS.000.000  P2-$S.000.001-S25,000.000  P3-S25.OOa,OOI-SSO.O0O,0OO  P4-S30.000.00  lor  more 

JValMlhCoda:  Q-Ap|niial                            R-Oat  (real  cMHe  only)                            S-Ajxanm                                    T-CaAMaifce) 
(CoLC2)             U-Book  Value                         M-Otm                                                  W-EMmaled 
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FINANCIAL  DISCLOSURE  REPORT 


NuM  of  Penon  Reporting 
HULL,     FRANK  M. 


Dueof  Repon 
06  / 18/1997 


Vn.  Page     4  INVESTMENTS  and  TRUSTS 


-  income,  value,  transactions  (includes  those  of  spouse  and 
deperuteru  children.   See  pp  37  54  of  !nstr\ 


A. 
Dcscnpooo  of  Asseu 

Indicate  wtiere  applicable,  owner  of 
the  asset  by  using  the  parenshetical 
'U)  'far  joint  a*merslup  of  reporting 
individual  and  spouse.  '(S)'forsep- 
erme  ownership  by  spouse.  '(DC) ' 
for  ownership  by  depettdera  child. 

Ptace  'PO '  ^er  each  asset 
exempt  from  prior  disclosure. 

B. 

Income 

dunng 

reporting 

period 

c. 

Gross  value 
It  end  of 
reporting 
period 

D 

TransactK>ru  dunng  reporting  period 

(1) 

Aim. 

Code 

(A- 

H) 

(2) 
Type 
(e.g.. 
dividend. 

inieresi) 

(1) 

Vahie 

Code 

(J-P) 

(2) 

Value 

MedHX) 

Code 

(Q-W) 

(1) 
tVpe 
(eg., 
buy.  seU. 
merger. 

Don) 

If  not  exempt  from  disclosure 

(2) 
Date: 
Monlii- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction} 

NONE  (i»  reparable  ukoiik, assets,  or 
tnnsactioru) 

Smith   Barney  Money   Funds 

Interest 

Exempt 

Stone  Container  Corp   Bond 

Interest 

Savannah  GA  Htr/Swr   Bond 

Interest 

Douglasville-Oouglas   Cty 
Htr/Swr   Bond 

interest 

SBS  Mutual    Funds 

Interest 

20  Un. 
HI 

dev.    Real    Estate:    50   acres, 
ghlands,    Hacon  Cty,    NC    (DC) 

None 

M 

H 

21  Real   Estate:    Atlanta,    GA   Prop   12 
IOC   12)    (Parcel    4:    2200  MW| 

None 

L 

w 

22  Real   Estate:    Atlanta,    GA  Prop   13 
(DC   12)    (Parcel    3:    2200  WWI 

None 

L 

w 

23     ESTATE   OF   RICHARD   L.    AECK 

.(Spouse   Is   Co-Executor    t  Co-Trui 

E 

tee 

Int/Div/CG 
& 

PI 

T 

a)   Real   Estate:    Atlanta,    GA   Prop.    15 
(Parcel    11:    2200   WW) 

3)   Real    Estate:    Atlanta,    GA   Prop.    14 
IParacel    12:    2200  WH| 

C)   Real   Estate:    Martinez,    GA 

i)    Real   Estate:    Ltd    Partner   -  Oxford 
Residential 

i)    Real   Estate:    Ltd   Partner   -   Oxford 
Northwoods 

'■)    Real   Estate:    Ltd   Partner   -  Oxford 
Runaway  Bay 

()    Real   Estate:    Ltd    Partner   -   Oxford 
Lexington 

1)    Real   Estate:    Ltd   Partner   -   179 
Whitehall 

IlK/OainCodcKA-Sl.OOOxsrIn                     B-SI,0ai-S2.500                  C-S2.30I-S5.IX)0                       D-SS.OOl-SIS.OOO                     E'SI  3.001 -$50,000 
(ColBI.D4)      F-SM.OOI-SIOO.OOO              O-tlOO.TOl-Sl.OOO.OOO        H1-$I .000.001 -$3,000,000       H2-$3.000.00l  or  mon 

JVilCahr         J-$  13.000  or  leo                   K-$I5,001-$30.000               L-$30.001-$100.000              M-$100.001-$J30.000            N-$J5O,OOI-$3OO.0OO 
(ColCI.DS)     O-$S00.00l-$l.000.0a0        Pl-$1.000.001-$3.000,000  P2-S3.aO0.00I-$23.00O.0O0  P3-$23.00O,0Ol-$3O.OO0.0O0  P4-$3O,00O.0OI  orraoce 

3  Val  MACote:  Q-Appnnal                            R-CM  (real  oule  only}                            S-AllwlirW                                    T-CaA/Mailul 
(CoLC2)           U-BookVahK                       V-Other                                                W-Ealimted 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reportiiig 
HULL,     FRANK  M. 


Date  of  Rcpon 
06/18  /  1997 


VII.   Page     5  INVESTMENTS  and  TRUSTS     depef^de 


t.  value,  transactions  ftncludes  those  e^  spouse  and 
I  children.   See  pp.  S7-54  of  Instructions.) 


A. 
Description  of  Aiaea 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

B. 

Income 

during 

fcpomng 

period 

C. 

Gross  value 

•1  end  of 

lepoiting 

period 

D 

Transacoons  during  reponing  penod 

individual  and  spouse.  'iS)  'for  sep- 
erase  ownership  by  spouse.  '(DC)  ' 
for  ownership  by  dependens  child. 

Place  '(X) '  after  each  asset 
enempl  from  prior  disclosure. 

(1) 

Antt. 

Code 

(A- 

H) 

(2) 

Type 

(e.g.. 

dividend. 

rem  or 

imeren) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Mcbod 

Code 

(Q-W) 

(1) 
Type 
(e.g.. 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure 

(2) 
Date: 
MondH 
Day 

(3) 
Vihie 
Code 
(J-P) 

(4) 

(jain 

Code 

(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

NONE  (no  repomble  inconK.assels.  or 

1)  SMITH   BARNEY    PORTFOLIO   MGT   ACCT 
11    (with   the   following): 

Exempt 

Allstate  Corp  Stock 

American   Express   Co.    Stock 

Amer   International   Group 
Inc.    Stock 

Amresco  Inc.    Stock 









Campbell   Soup  Co.    Stock 

Citicorp  Stock 

Coca-Cola   Co.    Stock 

Coluinbia/HCA  Healthcare 
Corp.    Stock 

Walt   Disney  Holding  Co. 
Stock 

Eastman  Kodak  Stock 

GTE  Corp.    Stock 

Federal   National   Mortgage 
Assn.    Stock 

Gannett  Co.    Inc.    Stock 

Home  Depot   Inc.    Stock 

Krug   Intl   Corp.    Stock 

Marriott    International    Inc. 
Stock 

IIi«c/0«.Co<fc.:A.JI.OOOorlai                     B-$I.001-$2.500                  C-M.301-$5.000                       D-J5.OOl-$15.0O0                     E-$15.0Ol-$3O,O0O 
(Col.  B1.D4)      F-$50.001-J100.000              G-SI00.001-$I.OOO.OOO        HI -SI. 000.001 -$5,000,000       H2-J5.000.001  ormore 

2VilCo(ic:         J-Jl  5.000  or  tai                   K=$I5.00I-$50.000               L-$50,001-$100.000              M-$IOO.OOI-t250,000            N-$25O.OOl-S5OO.O0O 
(CoLCI,03)     O-J500.001-$1.000.000        Pl-SI.00O.00l-S5.00O.0aO  P2=$5.OOO.O01-S35.OOO.0OO  P3-$J5.0O0.001-$50.000.0O0  P4-$50.000.001  ormore 

a  V>]  Mlh  Cods  Q-AppniiaJ                          R-CoM  (real  outt  only)                          S-tvamat                                T-CaihiMuka 
(ColC2)             U-BookVihie                         VOlher                                                    W-EaimUd 
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FINANCIAL  MSCLOSURE  REPORT 


NiiDB  of  Ptnoo  Rcpomiig 
HULL,     FRANK   M. 


Dittof  Repon 
06/18  /1 997 


Vn.  Pace     6  INVESTMENTS  and  TRUSTS 


-  incomt.  vabu.  traruactioiu  Onctutla  those  aftpouse  and 
dtpendtm  cHUdrm.  See  pp.  37-54  of  butruaumM.) 


A. 
DctcnpdoB  of  AnMi 

btdtcmt  wlun  cppUccbU.  owiur  of 

•(l)'  for  joUa  mmmhip  of  rtponmt 

tnu atmtnlup iy tpaat.  '<DQ' 

floe*  'PO  *  after  eacA  aMsti 
eumpt  fivm  prior  dudoairt. 

Income 
duiim 

pehod 

C. 

Onm  value 

tienlof 

reporang 

period 

D 

Tremacoons  during  leponing  period 

(I) 

Am. 

Cote 

(A- 

H) 

(2) 

Type 

(e.g. 

divideild. 

rem  or 

imefeit) 

(1) 

Value 

Code 

(j-n 

a) 

Value 
Method 
Code 
(Q-W) 

(1) 
Type 

(e.g.. 
buy.  lell. 

lion) 

If  not  eienipl  fram  disckuure                                                     1 

Date: 

MoDdl- 

Day 

(3) 

Value 
Code 
(J-P) 

(4) 
(jain 
Code 
(AH) 

(5) 

Idendlyof 
buyer/ieller 
(if  private 
tiinsaciioB) 

NONE  (DO  rqnfuMe  mcomcuaeis.  oc 
QansKiioDS) 

Motorola   Inc.    Stocit 

Exempt 

News  Ltd-ADR  Stock 

Procter   4   Gamble  Co.    Stock 

Protective   Life   Corp.    Stock 

Roper   Industries    Inc.    Stock 

Staples    Inc.    Stock 

NTS  Krug  Intl  Corp.    Stock 

General   Motors   Notes    (Corp. 
Bond) 

U.S.    Treasury  Note   Ser   C 
Bond 

Strlps-Tlnt-U.S.    Treasury 

U.S.   Treasury  Note  Ser  E 
Bond 

Strlps-Tlnt-U.S.   Treasury 
Bond 

U.S.    Treasury  Note   Ser   D 
Bond 

Ssilth   Barney  Money   Funds 

J) SMITH   BARNElf    PORTFOUO  MGT  ACCT 
12    (with   the    following! : 

U.S.    Treasury  Notes   Ser  AO 

U.S.    Treasury  Notes  Ser  N 

llMOMCodKA-tl.OaOarlMi                     B-tl.0ai«.]OO                  C-S2.S01.SS.000                        [>-SS.Oai  .SI  3.000                     E-S1S,OOI«0.000 
(CelBI.D4)      F-SSO.0Ol.SI0O.aOO              O-SI00,0ai4l.00a.000        HI-SI,0OO.0OI4S.aOO,00O       H3-SS,0OO.0OI«iBon 

IValCodK:         >SlS,000orlw                    K-S1S.001.SSO,000               L-SSO,001  .SI  00.000              M-S1W.001.S130.000            N-SZSOJMl-SSOO.OOO 
(CoLCl.D3)     <>4SOO/W|.SI,000,000        PI-SI.00O,0ai«.O0O,O0O  P}-SJ.000.001-S]S,OaO,000  P3-S2S.OOO,OOI450.000,000  P4-SSO,0a0.a0larm0R 

3ValMdlCo4K  9-A|i|nM                          R-Caa  (nal  aMa  only)                          S-Hmomaat                                  T-CaA/Maikal 
(Col  CI)           U-BootVakia                      V-Ote                                             W-EaiMBl 

834 


FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reportmg 
HULL,     FRANK  M. 


Dueof  Repon 
06/18  A997 


Vn.  Page     7  INVESTMENTS  and  TRUSTS 


--  income,  value,  transactions  (includes  those  of  spouse  and 
dependent  children.  Seepp.37-54afinstruaions.) 


A. 
Descfiption  of  Assets 

indicatt  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 

B. 

Income 

diuiot 

reporting 

period 

C 

Cross  value 

at  end  of 

leporting 

period 

D. 

Tnnsactions  during  reporting  period 

indtvidual  and  spouse.  '(S)'Jbrsep- 
erate  ownership  by  spouse,  '(DQ ' 
for  ownership  by  dependent  child. 

Place  '(X)  ■  t^er  each  asset 
exempt  fiom  prior  disclosure. 

(1) 

AmL 

Code 

(A- 

H) 

(2) 

Type 

(e.g.. 

divajend. 

rem  or 

interest) 

(1) 
Value 
Code 
(JP) 

(2) 
Value 
Mediod 
Code 

(1) 
Type 
(e.g.. 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  exempt  from  disclosure 

(2) 
Date: 
Mondi- 
Day 

(3) 

Value 
Code 
(JP) 

(4) 

Gain 

Code 

(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

NONE  (no  lepomble  mcome.tssets.  or 
tnnsactions) 

Smith  Barney  Money  Funds 

Exempt 

lIllc«aillCo<lea:A-S1.000orlai                     B-Sl.OOI-n.SOO                  C-S2.SOI-S5.000                       D=SS.OOI-S1S.OOO                     E'SIS.OOl-SSO.OOO 
(ColBI.D4)      F-$30.001-S100.000              G-tlOO,OOI-SI,000.000        Hl-Sl.OOO.OOl-SS.OOO.OOO       H2-$5.000.00l  ormore 

IVtlCoikK         J-SU.OOO  or  ten                   K-S13.0O1-S3O.00O               L-SS0.001-$100.000              M-$100.001-S250.000            N-$250.OOl-S5OO,OOO 
(ColCl.D3)     O-SS00.00l-Sl,000.000        PI-S1.000.00I-SS.000.000  P2-SS.0OO.OOl-S2S.0OO.OaO  P}-S29.0OO.0Ol-SS0.00O.00O  P4-S30.000.001  ormore 

SVelMlhCodei:  Q-Ap(nii>l                            R-Co«  (reel  eaale  only)                            S-Aacsmeol                                    T-CishMaifcel 
(C0I.C2)            U-BookVehic                       VOdcr                                                W-Eitinuted 
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FINANCIAL  DISCLOSURE  RFPORT 


Nunc  of  Pcnon  Reporting 
HULL,     FRANK   M. 


DueofRtpm 
06  / 18/1997 


Vin.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 


(Indicate  pan  of  icpon.) 


LJ 


NONE   (No  addifioiial  lofonittboo  or  expUiuboos.) 


I  did  not  perform  any  adjudicatory  function  In  any  litigation  during  this  period  In  which  I  was 
aware  that  I,  my  spouse,  or  my  minor  children  had  a  financial  Interest  as  defined  In  Canon 
3C(3)(c).   As  a  District  Court  Judge,  I  filed  on  May  14,  1997  a  Financial  Disclosure  Report  for 
the  calendar  year  1996.   In  the  preparation  of  that  Financial  Disclosure  Report,  I  discovered 
that  my  spouse's  serving  as  the  co-trustee  and  co-executor  of  his  father's  will  constitutes  a 
"financial  interest."  My  father-in-law  died  on  July  20,  1996,  and  my  husband  became 
co-executor  and  co-trustee  of  the  estate.   The  assets  of  the  estate  remained  in  the  estate 
through  December  31,  1996,  and  were  not  distributed  yet  to  the  trusts  for  the  widow  provided 
for  in  the  will.   On  October  10,  1996,  I  issued  a  final  decision  in  a  civil  case  where  Allstate 
Insurance  Company  was  a  party  and  no  appeal  was  filed.   At  the  time  of  the  decision,  I  was  not 
aware  that  the  estate  of  my  father-in-law  owned  certain  stock  of  Allstate  Corporation.   In  May, 
1997,  during  the  preparation  of  the  Financial  Disclosure  Report  for  the  calendar  year  1996,  I 
became  aware  that  ray  husband's  being  the  co-trustee  and  co-executor  constituted  a  financial 
Interest,  even  though  the  income  from  the  estate  has  been  going  to  his  mother,  and  I  also 
became  aware  that  the  estate  owned  some  Allstate  Corporation  stock.   Upon  discovery,  I 
imnediately  disclosed  this  to  the  parties  In  the  terminated  civil  case.   The  parties 
subsequently  waived  any  conflict  or  appearance  of  conflict  and  did  not  seek  any  recusal. 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reponing 
HULL,     FRANK  M. 


Dale  of  Repon 
J6  / 18 /1 997 


IX.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  lime  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  1.  my  spouse,  or  my  minor  or  dependent  children 
had  a  flnancial  interest,  as  defmed  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation,   (except  as  explained  In 
ITEM  VIII). 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


^yg.tJL.'inn .  AdjJ 


Date  6/18/97 


Note; 


Any  individual  who  knowingly  and  wilfully  faltiHes  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  DiKlosurc 
Administrative  Office  of  the  United  Stales  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Wuhington,  D.C.  20544 
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FINANCIAL  STATEMENT 

Frank  M.  Hull* 

May  31. 1997 


ASSETS 

LIABILITIES 

Cish  on  hand  nd  in  tanks 

U.S.  Govcnunent  securities 

Listed  securities  and  municipaJ  bonds 
Smith  Bamey  account  (schedule  attached) 

Unlisted  securilia 

Accounts  and  notes  receivabk: 

Due  from  relatives,  friends,  others 

Real  Estate  owned 

100%  interest  in  primary  residence      5450,000 
Atlanta,  Georgia 

22  acres  undeveloped  property  in 

Henry  County,  Georgia                       $  1 05,000 

Interest  in  Pinewood  Ltd.  P'ship          S  10,000 
apartment  complex 
Dekalb  County,  Georgia 

%  interest  in  two  parcels  (Parcels  12  &  •3) 

of  undeveloped  residential  property 

at  2200  WW,  Atlanta,  Georgia           $  60,000 

Real  estate  mortgages  receivable 

Autos  and  other  personal  properly 

1994  Ford  Explorer                            S  S.000 

1 995  Chevrolet  Suburban                    1 0,000 
(50S  interest) 

Alt,  jewelry,  Amiiture                           60,000 

Cash  value  •  life  insurance 
Other  assets  -  itemize: 
IRA-Smilh  Barney  account  (schedule  attached) 

Total  assets 

$            3.000 

Notes  payable  to  banks  ■  secured  -  50S 

(line  of  credit  secured  by  mortgage  on  residence) 

Notes  payable  to  banks  -  unsecured 

Notes  payable  to  relatives 

Notes  payable  lo  others 
Accounts  and  bills  due 
Unpaid  income  tax 
Otha  unpaid  tax  and  interest 

Real  estate  mortgages  payable 

Chattel  moitgages  and  dho  liens  payable 
Other  debts -itemis 

NawMih 

Total  Uabililics  nd  net  woith 

$      2.000 

0 

0 

139,417 

0 

0 

0 

0 

0 

0 

0 

625,000 

0 

0 

0 

0 

0 

7«.000 

0 

102.(34 

2.000 

S  946.251 

S   94«,25l 

$94«.25l 

CONTINGENT  UABILinES 

GENERAL  INFORMATION 

As  endorser,  comaker  or  guarantor 

On  leases  or  contracts 

Legal  Claims 

PiDvision  for  Fedcnl  Income  Tn 

None 

Arc  any  assets  pledged?  (Add  schedule) 

Are  you  defoidant  in  any  suits  or  legal  actjoas? 

No 

None 

No 

Nooc 

Have  yoii  ever  taken  bankruptcy? 

No 

None 

Other  special  debt 

None 

'inese  numbers  represent  *!'*'f  and  the  percoitagc  of 
■arae  of  husband  AnlounAeckr^ooy^  Seeaqnratt 


assets  owned  by  Fiaik  M.  Hull  and  do  not  mcfaide  asaels  or  Am  prrrtniagr  of  • 
Financial  Statement  of  husband  teacbei  hemo. 
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FINANCIAL  STATEMENT 
Aatonin  Aeck* 
May  31, 1997 


UABIUTIES 


Cash  on  hand  and  in  banks 

U.S.  Govcnunent  jecurities 

Listed  securities 

Unlisted  securities  -  33M%  slock  ■ 
Lord.  Aeck  &  Saigent,  be 

Accounts  and  notes  icceivaMe: 

Due  from  relatives,  fitiendi^  odMB 

Real  Estate  owned 

Two  Lirtiited  Pailna  ships: 

Peachttte  South  Lid.  &  179  WhilefaaD 

owns  parlcing  lots,  Adanta,  Geotgia     S  33  AX) 

S  interest  in  two  parceb  (Parcels  12  A  *3) 

of  undeveloped  irndential  property 

112200  WW,  Allanl>,Gaifgia  $SO,000 


Real  estate  moflgages  receivable 

Autos  and  other  personal  property 
I9S5  Mercedes 
199}  Chevrolet  Suburban 

(50%  interest) 
Alt,  jewelry,  himituie 


S  7,J00 
10.000 


65,000 


Cash  value  -  life  insutmce 

Other  assets  -  itonije: 

IRA-Smith  Barney  accouitt  (schedule  Utacked) 

40l(k)  Retitemait  Plan  *  Tmsl 
(schedule  anached) 


COmTNGEhfTUABILmES 

As  ertdorscT,  comaker  or  (uaraola'  -  oa  ioc  of 
credit  of  Lord,  Aeck  A  Sarjenl,  Inc 

On  leases  or  contracts 

LcjilClainis 

Provision  for  Federal  loome  Tb 

Other  special  debt 

These  numbers  lepioetu  assets  and  the  ^ a  hi  of 

ofspouse  Frank  M  Hun.  See 


Notes  pqnbie  to  banks  -  secured  -  50S 
Notes  pqnble  to  banks  -  unsecured 
Notes  payable  to  relatives 
Notes  payable  u>  odiers 

Accounts  and  bills  due 

Unpaid  income  tax 

Other  unpaid  lax  and  interest 

Real  estae  mortgages  payable 


Onael  raotgages  and  odw  liens  payable 


Other  debts-  itrwi/r 


s  ija«t,4«9 


Total  liabilities 

Net  worth 

Total  liabilities  and  net  worth 


GENERAL  INFORMATION 
Aicany  assets  pledged?  (Add  schedule) 

Arc  yon  defcndasl  in  any  suiB  or  legal  actions? 
HiK  you  ever  taka  bankruptcy? 


cfFnaklkLHuO 


Aeck  and  do  not  inchide  assets  or  percentage  of  assets  in  name 
<lai  hill  htitlo 


852 


si 

o 


s^ 


li 


S9     E 


iSS 


sfa 


8      5 


?8 


^8 


IH 
II 


88: 


^n. 


in: 


|ss 
?+ 

8 
0 


U  i 


s! 


853 


s 


X 
CO 


I'i 

iii!! 


litiiiill;. 


I  i  iill 

ilinilillilfli 


llilil!'! 


854 


E 


^> 

I; 
(SI 


^ 


I 

I 
^  I 

o      < 

II 

51 1 


I  i  I- 


III 


11 


1 
{|| 


SI 


li 


i! 


I! 


I 


ill 
III 


8     8     S     S     I 


«8 

■ 


g     8     8 


ii 


s    s 


855 


« 
E 

« 

I 

•J  CO 


111 


(^: 


CQ 


^8 
8 


§     ft 


8      K 


iill 


2  8 


I'- 


ll 

I 

II 


U 


& 

c 


1" 


i      5- 


2l 


iiti 


It 


III 


II 
1& 


•I 


il 


lis 

•2      I 
1  9~ 

•  £"■ 

■gB  1 

*  s  • 

If 

ill 

• » >. 

H^ 
III 

a  k  b 

2h 


43-594    97-28 


856 


lO*0,  AE«  I  SADCEIIT,  IKCT^ 
401  (O  RETIIEMEHT  PUN 
VALUATION  DATE:  03/11/97 


SOCIAL  SECmiTr  f: 


STATEMENT  FOR  THE  PERIOD  01/01/97  THROUCH  03/31/97  ' 


SOURCE  OF 
FUNDS 


BEGINNING  BALANCE 

U  of  01/01/97   CONTRIBUTIONS 


DISTRIBUTIONS  ENDING  BALANCE 
FORFEITURES  (  ADJUSTMENTS  at  of  03/31/97 


EMPLOYER  ACCOUNT(S) 
1>  BASIC/PS 
2)  PHNX/PS 
SUBTOTALS: 


130,023. «a 

333,767.40 
$M3,790.U 


0.00 
0.00 
M.OO 


3,S09.S8 
-10,754.06 
•$7,J4«.*« 


0.00 
0.00 
SO. 00 


0.00  133,533.06 

0.00  323,013.34 

SO. 00         S4S6,S46.40 


SALAIir  REDUCTION  ACCOUNT(S) 

1)  BASIC/PRE   TAX           »,374.64  1,22S.0O  1,511.20 

2)  PHNX/PRt  TAX          126,317.64  1,225.00  -4,089.72 
SUBTOTALS:            SKI, 692. 2S  (2,450.00  -S2,578.52 


0.00 
0.00 
$0.00 


0.00  58,110.B4 

0.00  123,452.92 

SO. 00        $181,563.76 


MATCHING  ACCOUNTCS) 

1)  BASIC/POST  92  6,076.70 

2)  PMNX/POST  92  9,731.65 
SUBTOTALS:  $15,808.35 


0.00 
0.00 
$0.00 


164.02 
•313.56 
-$149.54 


0.00 
0.00 
SO.  00 


0.00  6,240.72 

0.00  9,418.09 

$0.00  $15,658.81 


OTHER  EMPLOYER  ACCOUNTCS) 

1)  BASIC/PRE  93  13,815.12 

2)  PHNX/PRE  93  35,469.56 
SUBTOTALS:                $49,284.68 

TOTALS:     $710,576.19 


0.00 
0.00 
$0.00 


372.90 
-1,142.84 
-$769.94 


0.00 
0.00 
$0.00 


0.00 

14,188.02 

0.00 

34,326.72 

$0.00 

$48,514.74 

$0.00 

$702,283.71 

YOU  AXE  100. OX  VESTED  IN  YOUR  EMPLOYER  ACCOUNT(S). 

rOU  AXE  100.01  VESTED  III  TOUR  EMPLOYER  MATCHING  ACCOUNTCS). 

YOU  AXE  100X  VESTED  IN  ALL  OTHER  ACCOUNTCS). 

TOTAL  VESTED  AMOUNT:  8702,20. 


AFTU  REVIEW  OF  YOUR  STATEMENT,  PLEASE  IWtEDIATElY  NOTIFY 
YOU*  PUW  ADNINISTUTO*  OF  ANY  DISaEPANCIES. 
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FINANCIAL  STATEMENT 

Richard  Hull  Aeck 

DOB:  March  24, 1979 


iTiay  ji. 

ASSETS 

LIABILITIES 

C*sh  on  hand  and  in  banks 

US  Govemmenl  stcurities 

Lisbai  securities 

Unlisted  securities 

Accounls  and  notes  receivable: 

Due  from  relatives,  friends,  others 

Real  Estate  owned 

50%  interest  in  SO  acres 
undeveloped  propeny  m 
Highlands.  North  Carolina                 S  80.000 

%  interest  in  two  paretls  (Parcels  «3  &  #4) 

of  undeveloped  residential  property 

at  2200  WW.  Atlanta.  Georgia            $100,000 

Real  estate  mortgages  receivable 

Autos  and  other  personal  propeny 

Casta  value  ■  life  insurance 

Other  assec  -  itemize: 

Tnist  account-Smith  Barney  (schedule  attached) 

Guardianship  account-Smith  Barney 
(schedule  atoched) 

Total  assets 

S            2.000 

Notes  payable  to  banks  -  secured 
Notes  payable  to  banks  -  unsecured 
Notes  payable  to  relatives 
Notes  payable  to  others 
Accounts  and  bilb  due 
Unpaid  income  tax 
Other  unpaid  tax  and  interest 

Real  estate  motlgages  payable 

Chattel  mortgages  and  other  liens  payable 
Other  debts  -  itemize 

Total  liabilities 

Net  worth 

Total  liabilities  and  net  worth 

S             0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

180.000 

0 

0 

0 

0 

0 

0 

0 

33.743 

226.978 

0 

$    442.721 

$    442,721 

$   442,721 

CONTINGENT  UABILmES 

None 

GENERAL  INFORMATION 

As  endorsa,  comaker  or  guarantor 

Onlaasarcoanacts 

Legal  Claims 

Provisioa  for  Federal  Income  Tax 

Other  special  debt 

Are  any  assets  pledged?  (Add  schedule) 

Are  you  defendant  In  aiy  suits  or  1^  actiocis? 

Have  you  ever  taken  bankruptcy? 

No 

None 

No 

None 

No 

None 

None 

EXHIBITS -C 
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FINANCUL  STATEMENT 

Molly  Hull  Aeck 

DOB:  March  18, 1982 


ASSETS 

LIABILITIES                                          1 

Cash  on  hand  and  in  banlu 

U.S.  Government  securities 

Listed  securities 

Unlisted  securities 

Accounts  and  notes  receivabk: 

Due  from  relatives,  friends,  othcn 

Real  Estate  owned 

50%  interest  in  30  acres 
undeveloped  propoty  in 
Highlands,  Noith  Carolina                $  80,000 

%  interest  in  two  parcels  (Parcels  #3  &  #4) 

of  undeveloped  residential  property 

at  2200  WW.  Atlanta.  Georgia             SI 30.000 

Real  estate  nnngages  receivable 

Autos  and  other  personal  property 
Cash  value  -  life  insurance 
Other  assets  -  itemize: 
Trust  account-Smith  Barney  (schedule  attached) 

Total  assets 

$             1.000 

Notes  payable  to  banlu  •  secured 
Notes  payable  to  banks  -  unsecured 
Notes  payable  to  relatives 
Notes  payable  to  othen 
Accounts  and  bills  due 
Unpaid  income  tax 
Other  unpaid  tax  and  intocst 

Real  estate  mortgages  payable 

Chattel  mortgages  and  odier  liens  payable 
Other  debts  -  itemin 

Total  liabilities 

Net  worth 

Total  liabilities  and  net  worth 

S            0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

230.000 

0 

0 

0 

0 

0 

0 

0 

54.772 

0 

$   285.772 

S          2*3.772 

$   285.772 

CONTINGENT  UABILTTIES 

GENERAL  INFORMAHON 

As  endorser,  comaker  or  guarantor 

On  loses  or  contracts 

Legal  Claims 

Provision  for  Federal  Income  Tax 

Other  special  debt 

None 

Arc  any  assets  pledged?  (Add  schedule) 

Are  you  defendant  in  any  suits  or  legal  actions? 

Have  you  ever  taken  bankruptcy? 

No 

None 

No 

None 

No 

None 

None 

EXHrarrs-D 
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U.  S.  SENATE  JUDICIARY . COMMITTEE 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (Include  any   former  names  used.) 
Robert  Charles  "Chuck"  Chambers 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Residence:     204  North  Boulevard,  West 
Huntington,  WV  25701 

Office:        Bucci  &  Chambers  L.  C. 

Bank  One  Center  /  Suite  910 
707  Virginia  St.,  East 
Charleston,  WV  25301 

P.  O.  Box  3712 
Charleston,  WV  25337 

3.  Date  and  place  of  birth. 

August  27,  1952,  Williamson,  Mingo  County,  West  Virginia. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Married  to  Sonia  Elizabeth  Daugherty. 

Health  Care  Administration 
University  Physicians  &  Surgeons 
18  01  6"  Avenue 
Huntington,  WV  25703 

5.  Education t  List  each  college  and  law  school  you  have  attend- 
ed, including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Marshall  University 

Huntington,  WV 

09/70  TO  08/74,  A.  B.  Degree  received  08/16/74 
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Marshall  University 

Huntington,  WV 

09/74  to  05/75,  Attended  Graduate  School 

West  Virginia  University  -  College  of  Law 

Morgantown,  WV 

09/75  to  12/77,  J.  D.  Degree  received  12/17/77 

B"pJ?y7nent  Record »  List  (by  year)  all  business  or  profes- 
sional corporations,  con^anles,  firms,  or  other  enterprises, 
partnerships,  Institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

1976  -  Student  Intern 
Students'  Attorney  Office 
West  Virginia  University 
Morgantovm,  WV 

01/78  to  03/78  -  Legal  Counsel 
West  Virginia  State  Senate 

01/78  to  1984  -  Attorney 
Chambers  &  Chambers 
Huntington,  WV 

1984  to  1992  -  Attorney 
Chambers,  Chambers  &  Heilmann 
Hunt  ingt  on ,  WV 

1992  to  1994  -  Attorney 
Guy  R.  Bucci,  L.  C. 
Charleston,  WV 

1994  to  1996  -  Attorney/Partner 

Bucci  Chambers  &  Willis  L.  C. 

Charleston,  WV  ,;..•. 

1996  to  date  -  Attorney/Partner 
Bucci  &  Chambers  L.  C. 
Charleston,  WV 
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1978  to  1996  -  Member 

West  Virginia  House  of  Delegates 

7.  Military  Service t  Have  you  had  any  military  service?   If  so, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8.  Honors  and  Awards t  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Fred  H.  Caplan  Civil  Justice  Award  presented  by  the  West 
Virginia  Trial  Lawyers  Association,  1992  &  1996; 

John  Marshall  Medal  of  Civic  Responsibility  Award  presented 
by  Marshall  University,  1996. 

9.  Bar  Associations!  List  all  bar  associations,  legal  or  judi- 
cial-related committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

West  Virginia  State  Bar 

West  Virginia  Trial  Lawyers  Association 

Board  of  Governors,  1983  to  date 

Executive  Committee,  1996  to  date 
Association  of  Trial  Lawyers  of  America 

10.  Other  M?ri]t??rghiPig '  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

No  memberships  in  organizations  which  are  active  in  lobby- 
ing. 

West  Virginia  Highlands  Conservancy 

11.  Court  A<tniffgi'?n*  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for  ad- 
ministrative bodies  which  require  special  admission  to 

-3- 


877 


practice. 

Admitted  X2/20/11   to  the  practice  of  law  in  the  State  of 
West  Virginia  and  before  the  West  Virginia  Supreme  Court  of 
Appeals; 

Admitted  03/14/78  to  the  United  States  District  Court  for 
the  Southern  District  of  West  Virginia; 

Admitted  12/23/80  to  the  United  States  District  Court  for 
the  Southern  District  of  Kentucky;  and 

Admitted  02/12/86  to  the  United  States  Court  of  Appeals  for 
the  Fourth  Circuit . 

12.  Published  Writings »  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  o£  all  pub- 
lished material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  Issues 
Involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  eUsout  the  speech,  and  they  are  readily  availa- 
ble to  you,  please  supply  them. 

Attached  are  copies  of  published  seminar  presentations  en- 
titled "Premises  Liability:  Preparation  and  Trial  of  a  Dif- 
ficult Case  in  West  Virginia"  and  "Trying  the  Soft  Tissue 
Injury  Case  in  West  Virginia" .   Also  attached  is  a  copy  of 
the  introduction  I  wrote  for  The  West  Virginia  Governmental 
Ethics  Act:    Text  and  Commentary.      As  Speaker  of  the  West 
Virginia  House  of  Delegates,  I  may  have  addressed  consti- 
tutional law  or  legal  policy  in  speeches  or  public  forums, 
none  of  which  were  published  and  there  are  no  writings  or 
notes . 

13.  Health I   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent.   February  4,  1997. 

14.  Judicial  Office t  State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  o£  each 
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such  court. 
None. 


15.  Citations  t    If  you  are  or  have  been  a  judge,  provide i  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

Not  applicable. 

16.  Public  Office t  State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful  candi- 
dacies for  elective  public  office. 

Elected  to  the  West  Virginia  House  of  Delegates  for  two-year 
terms  in  1978,  1980,  1982,  1984,  1986,  1988,  1990,  1992, 
1994,  and  served  as  Speaker  of  the  House  from  1986  through 
1996. 

17.  Legal  Careen 

a.   Describe  chronologically  your  law  practice  and  experi- 
ence after  graduation  from  law  school  including t 

1.  whether  you  served  as  cleric  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

No. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 
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No. 

3.    the  dates,  names  and  addresses  of  law  firms  or 

offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

December  1977  through  1984  -  Partner 
Chambers  &  Chambers 
418  Eighth  Street 
Huntington,  WV  25701 

January  1978  through  March  1978  -  Legal  Counsel 

Senate  Committees 

West  Virginia  State  Senate 

Capitol  Building 

Charleston,  WV  25305 

1984  through  1992  -  Partner 
Chambers,  Chambers  &  Heilmann 
418  Eighth  Street        (Until  1989) 
Huntington,  WV  25701 

801  Fourth  Avenue        (1989  to  1992) 
Huntington,  WV  25701 

1992  through  1994  -  Associate 
Guy  R.  Bucci,  L.  C. 
Bank  One  Center  /  Suite  410 
707  Virginia  St.,  East 
Charleston,  WV  25301 

1994  through  1996  -  Partner 
Bucci,  Chambers  &  Willis,  L.  C. 
Bank  One  Center  /  Suite  410 
707  Virginia  St.,  East 
Charleston,  WV  2  53  01 

1996  through  present  -  Partner 
Bucci  &  Chambers  L.  C. 
Bank  One  Center  /  Suite  910 
707  Virginia  St.,  East 
Charleston,  WV  25301 
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b.    1.   What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

I  graduated  from  law  school  in  December,  1977,  and  joined  my 
father,  James  E.  Chambers,  in  his  general  practice  in  Huntington, 
West  Virginia.   From  1978  through  1992,  my  practice  was  general, 
consisting  of  civil  and  criminal  litigation,  domestic  relations, 
and  legal  services  such  as  real  estate,  business  law,  and  estate 
planning.   I  handled  criminal  defense  in  state  and  federal 
courts,  both  as  retained  counsel  and  as  appointed  counsel.   I 
handled  a  variety  of  civil  lawsuits,  primarily  personal  injury 
actions  but  also  commercial  litigation.   In  the  areas  of  business 
law  and  real  estate,  I  was  counsel  for  several  large  commercial 
developments  involving  motel/restaurant/retail  projects.   Also, 
from  January  through  March,  1978,  I  worked  for  the  West  Virginia 
State  Senate  as  legal  counsel  during  its  Regular  Session.   In 
November,  1978,  I  was  elected  to  the  West  Virginia  House  of 
Delegates  for  a  two-year  term  as  a  citizen  legislator  and  re- 
elected every  two  years  through  1994.   In  1984,  Charles  Heilmann 
joined  us,  and  the  firm  name  was  changed  to  Chambers,  Chambers  & 
Heilmann,  but  the  character  of  the  practice,  including  my  primary 
areas,  did  not  change.   Beginning  in  1986,  my  legislative  service 
expanded  with  my  election  as  Speaker  of  the  House.   From  1986 
through  1992,  my  practice  was  restricted  in  time  due  to  my  legis- 
lative duties.   In  that  same  period,  the  nature  of  my  practice 
changed  as  well,  in  that  I  concentrated  on  civil  and  criminal 
litigation  to  a  much  greater  extent.   I  handled  commercial  liti- 
gation and  provided  legal  services  for  several  large  commercial 
developments . 

In  1992,  I  joined  Guy  R.  Bucci,  L.  C,  in  Charleston,  West 
Virginia,  and  have  since  devoted  my  practice  exclusively  to  civil 
litigation.   This  firm  changed  its  name  to  Bucci  Chambers  & 
Willis  L.  C.  (Guy  R.  Bucci,  Sandra  A.  Willis  and  myself)  in  1994, 
and  to  Bucci  &  Chambers  L.  C,  in  June,  1996. 

I  have  handled  a  wide  variety  of  tort  claims,  such  as  pro- 
duct liability,  medical  malpractice,  workplace  safety  and  negli- 
gence actions. 

2.    Describe  your  typical  former  clients,  and  mention 
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the  areas,  i£  any,  in  which  you  have  specialized. 

Typically,  my  clients  have  been  individuals  who  employ 
an  attorney  for  a  specific  case.   Since  devoting  my  practice  ex- 
clusively to  civil  litigation,  my  clients  are  usually  severely 
injured  or  survivors  of  a  fatally  injured  person. 

c.    1.    Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your  appear- 
imces  in  court  varied,  describe  each  such  vari- 
ance, giving  dates. 

I  have  always  appeared  frequently  in  court.   Prior  to 
1992,  I  appeared  several  times  each  week,  at  least,  in  a  variety 
of  hearings  and  motions  arising  in  civil  matters  and  criminal 
defense.   Beginning  in  1992,  my  court  appearances  have  been  fewer 
but  still  frequent. 

2.  What  percentage  of  these  appearances  was  ini 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

(a)  10% 

(b)  90% 

(c)  0% 

3 .  What  percentage  of  your  litigation  was i 

(a)  civil; 

(b)  criminal. 

(a)  90% 

(b)  10% 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole  coun- 
sel, chief  counsel,  or  associate  counsel. 

Approximately  40  as  sole  covinsel,  approximately  10  as 
chief  coxuisel,  approximately  5  as  associate  counsel. 

5.  What  percentage  of  these  trials  wast 

(a)   jury; 
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(b) 

non-jury 

(a) 

95% 

(b) 

5% 

18.   Litigation;  Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
i£  the  cases  were  reported,  and  the  docket  number  and   date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you  repre- 
sented; describe  in  detail  the  nature  of  your  participation 
in  the  litigation  and  the  final  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers 
of  CO -counsel  and  of  principal  counsel  for  each  of  the 
other  parties. 

1)    Robert  C.  Smith  v.  Thieman  Tailgates.  Inc..  Circuit 
Court  of  Kanawha  County,  C.A.  No.  94-C-113.   I  was  lead  counsel 
for  the  plaintiff  in  a  product  liability  and  workplace  safety 
lawsuit  for  personal  injury  damages.   The  plaintiff  delivered 
vending  machines  and  was  injured  when  his  heel  was  caught  in  the 
hydraulic  lift  gate  on  his  delivery  truck.   The  primary  de- 
fendants were  Thieman  Tailgates,  Inc.,  the  manufacturer  of  the 
lift  gate,  and  Interstate  Truck  Equipment,  Inc.,  the  installer/ 
assembler.   The  product  defect  interfered  with  the  operation  of 
the  lift  gate  platform  causing  the  controls  to  jam  so  that  the 
platform  would  neither  stop  nor  reverse  its  movement.   Interstate 
settled  out  prior  to  trial.   The  issues  at  trial  included  proof 
of  the  defective  design  and  assembly  and  the  inadequacy  of 
certain  instructions  and  warnings  provided  to  persons  operating 
the  lift  gate.   The  case  was  tried  before  a  jury  from  April  29, 
1996  to  May  2,  1996,  and  resulted  in  a  judgment  for  the  plaintiff 
for  $102,981.68.   To  prevail,  we  had  to  overcome  a  very  strong 
comparative  fault  defense  and  to  prove  and  explain  complex 
mechanical  and  design  factors. 
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The  Honorable  Tod  Kaufman 

Circuit  Court  of  Kanawha  County,  WV 

1993  through  1996 

Richard  Conley,  Esquire 
Smith  &  Conley 
1409  Greenbrier  Street 
Charleston,  WV  25311 
(304)  346-8158 

Heather  Heiskell,  Esquire 
Spilman  Thomas  &  Battle 
P.  O.  Box  273 
Charleston,  WV  25321-0273 
(304)  340-3800 


2)    Jeffrey  Dean  Cox  v.  Shannon.  Strobel  &  Weaver,  etc.. 
Circuit  Court  of  Putnam  County,  West  Virginia,  C.A.  No.  92-C-12. 
I  represented  the  plaintiff  in  a  personal  injury  action  against  a 
national  construction  company  serving  as  the  general  contractor 
at  a  large  commercial  project.   The  plaintiff  was  an  employee  of 
an  independent  contractor  which  supplied  equipment  to  the  con- 
struction site.   The  Complaint  alleged  claims  against  the  general 
contractor  for  failure  to  provide  a  safe  place  to  work  and  breach 
of  contract.   The  general  contractor  failed  to  place  certain 
equipment  in  a  safe  and  accessible  location  and  failed  to  provide 
assistance  to  the  plaintiff  to  prepare  the  equipment  for  tran- 
sport.  The  issues  included  the  applicability  of  OSHA  standards 
and  industry  practices  and  whether  the  defendant's  legal  duty 
extended  to  employees  of  an  equipment  supplier.   The  case  was 
tried  by  a  jury  from  December  2,  1993,  to  December  6,  1993,  and 
resulted  in  a  verdict  and  judgment  for  plaintiff  in  the  amount  of 
$128,027.08.   The  defendant  appealed  to  The  West  Virginia  Supreme 
Court  of  Appeals,  but  was  refused. 


Judge /Court : 


The  Honorable  Clarence  Watt 
Circuit  Court  of  Putnam  County,  WV 


Date  of  Representation:   1991  through  1995 
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Opposing  Counsel: 


Roy  D.  Baker,  Jr.,  Esquire 
Baker  &  Marsteller 
1108  2'"^   Avenue 
River  Tower  /  3'^''  Floor 
Huntington,  WV  25701 
(304)  522-6906 


3)    Abbott  V.  Owens-Corning  Fiberglass  Corp..  191  W.Va. 
198,  444  S.E.2d  285  (1994).   I  represented,  at  the  appellate 
level,  over  1,000  asbestos  exposure  claimants  whose  consolidated 
West  Virginia  lawsuits  had  been  dismissed  on  a  forum  non 
conveniens  motion  by  the  defendants,  including  West  Virginia 
resident  corporations.   I  participated  in  the  analysis  of  the 
issues  and  facts  and  argued  jurisdictional  and  procedural  motions 
before  the  trial  court.   After  an  adverse  ruling,  I  contributed 
to  and  reviewed  the  appellants'  briefs  and  argued  the  case  on 
January  12,  1994,  on  behalf  of  the  appellants  before  the  West 
Virginia  Supreme  Court  of  Appeals.   The  Supreme  Court  granted  the 
petition,  reversed  the  trial  court,  and  reinstated  and  remanded 
the  cases.   As  a  result  of  this  decision,  venue  in  West  Virginia 
was  established  for  several  large  groups  of  asbestos  claimants 
whose  civil  actions  were  pending  in  other  West  Virginia  circuits. 
Abbott  is  the  controlling  case  for  trial  courts  in  determining 
the  criteria  and  applicability  of  forum  non  conveniens  in  West 
Virginia.   Numerous  attorneys  were  involved  due  to  the  number  of 
plaintiffs  and  defendants. 


Judge /Court : 


West  Virginia  Supreme  Court 
of  Appeals 


Date  of  Representation: 
Opposing  Counsel: 


1994 

Joseph  Beeson,  Esquire 
Robinson  &  McElwee 
United  Center  /  Suite  600 
Virginia  &  Court  Streets 
Charleston,  WV  25301 
(304)  344-5800 


Co-Counsel; 


James  F.  Humphreys,  Esquire 
Bank  One  Center  /  Suite  1113 
707  Virginia  St.,  East 
Charleston,  WV  25301 
(304)  343-4181 
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4)    Brenda  Suzanne  Hall.  Administratrix  of  the  Estate  of 
Henry  Y  Hall,  etc.  v.  Green  International,  et  al . .  U.  S.  District 
Court  for  the  Southern  District  of  West  Virginia  at  Charleston, 
C.  A.  No.  2:95-0158.   I  represented  the  plaintiffs  in  a  lawsuit 
for  the  wrongful  death  of  an  automobile  driver  and  the  personal 
injuries  suffered  by  a  passenger,  arising  from  a  collision 
between  the  Hall's  automobile  and  a  21  ton  counterweight  from  a 
disassembled  excavator  being  transported  on  the  public  highways 
on  December  21,  1992.   The  amended  complaint  asserted  a  product 
liability  claim  against  the  excavator's  manufacturer  and  seller, 
Mannesman-Demag,  a  German  corporation,  and  negligence  theories 
against  Green  International,  the  owner  which  hired  a  hauler  to 
transport  its  excavator.   As  lead  counsel,  I  conducted  most  of 
the  depositions  and  discovery  and  developed  the  litigation 
strategy  and  settlement  negotiations.   The  discovery  included 
numerous  fact  witness  depositions;  an  investigation  into  the 
design,  manufacturing,  and  technical  aspects  of  the  excavator  and 
transportation  industry  practices  and  standards;  expert  depo- 
sitions involving  design,  engineering,  instruction  and  warning 
expertise,  accident  reconstruction,  mechanical  engineering,  and 
transportation  industry  standards.   I  pursued  legal  theories 
against  the  owner  defendant  which  relied  upon  the  Restatement 
(Second)    of  Torts,    including  negligent  hiring,  failure  to  take  or 
ensure  special  precautions,  and  negligent  supervision,  to  over- 
come the  defendant's  reliance  on  an  independent  contractor  de- 
fense.  I  researched  and  drafted  plaintiffs'  response  to  an 
extensive  motion  for  summary  judgment  filed  by  the  defense  and 
challenged  the  defense  experts'  testimony  through  motions  in 
limine.   While  these  motions  were  pending,  the  case  settled  on 
November  5,  1996,  for  $1.75  million,  one  week  before  trial. 

Judge/Court:  The  Honorable  John  Copenhaver,  Jr. 

United  States  District  Court 
Southern  District  of  WV 
at  Charleston 

Date  of  Representation:   1995  through  1996 

Opposing  Counsel:        Gary  Pullin,  Esquire 

Pullin,  Knopf,  Fowler  &  Flanagan 
Bank  One  Center  /  Suite  1000 
707  Virginia  St.,  East 
Charleston,  WV  25301 
(304)  344-0100 
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Arnd  von  Waldow,  Esquire 
Meyer,  Darragh,  Buckler, 

Bebenek  &  Eck 
2000  Frick  Building 
Pittsburgh,  PA  15219-6194 
(412)  261-6600 

5)    Sandra  K.  Hanks.  Administratrix,  etc.  v.  Eaale  Nest- 
ing. .  Circuit  Court  of  Boone  County,  West  Virginia,  C.A.  No.  95- 
C-60.   I  represented  the  plaintiff  in  a  wrongful  death  action 
against  decedent's  employer.   The  death  was  caused  by  a  roof  fall 
during  undergroiind  mining  activities.   The  Complaint  alleged  a 
"deliberate  intention"  action  under  West  Virginia  statutory  law 
to  overcome  the  Workers'  Compensation  bar.   I  conducted  most  of 
the  depositions  and  participated  in  all  aspects  of  the  litigation 
from  drafting  the  complaint  to  discovery  through  settlement.   The 
case  involved  complex  issues  related  to  mining  machinery,  mining 
practices,  and  industry  regulations  and  standards.   Discovery  in- 
cluded depositions  of  mine  engineering  experts,  safety  regulation 
and  standards  experts,  and  governmental  investigators.   I  drafted 
and  filed  plaintiff's  response  to  defense  motions  in  limine  at- 
tempting to  exclude  evidence  of  the  defendant's  past  and  contem- 
poraneous violations  of  federal  and  state  regulations,  and  the 
trial  court  ruled  in  our  favor.   The  case  then  settled  on  October 
24,  1996,  a  few  days  prior  to  trial  for  $550,000.00. 


Judge /Court : 


The  Honorable  Lee  Schlaegel 
Circuit  Court  of  Boone  County,  WV 


Date  of  Representation: 
Opposing  Counsel : 


1995  through  1996 

W.  Warren  Upton,  Esquire 
Katherine  Venti,  Esquire 
Jackson  &  Kelly 
P.  O.  Box  553 
Charleston,  WV  25322 
(304)  340-1000 


Co-Counsel; 


Harry  Hatfield,  Esquire 
P.  0.  Box  598 
Madison,  WV  25130 
(304)  369-1162 
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6)    Persinaer  Supply  Co.  v.  Atlantic  Bldg.  Systems.  Inc.. 
et  al . .  Circuit  Court  of  Wayne  County,  West  Virginia,  C.A.  No. 
81-C-719.   This  lawsuit  was  brought  by  the  owner  of  a  coiranercial 
building  against  the  manufacturer/seller  of  a  metal  roofing 
system  and  the  contractor  hired  to  assemble  and  install  the  roof, 
alleging  breach  of  warranty  theories.   I  represented  the  con- 
tractor.  The  case  involved  building  and  roof  design  issues,  in- 
dustry standards  and  practices,  and  warranty  and  contract  issues. 
The  case  was  tried  before  a  jury  from  June  22,  1983,  to  July  1, 
1983,  and  resulted  in  a  verdict  for  the  plaintiff,  but  against 
only  defendant  Atlantic  Building  Systems,  the  seller.   No  lia- 
bility was  found  against  the  defendant  contractor. 


Judge /Court ; 


The  Honorable  Charles  Ferguson,  IV 

(now  deceased) 

Circuit  Court  of  Wayne  County,  WV 


Date  of  Representation: 
Opposing  Counsel: 


1982  through  1983 

The  Honorable  Joseph  R.  Goodwin 
Judge,  United  States  District  Court 
formerly  with  Goodwin  &  Goodwin 
845  Fifth  Avenue 
Huntington,  WV  25701 
(304)  529-5500 


Michael  Farrell,  Esquire 
The  Farrell  Law  Office 
517  Ninth  Street 
Huntington,  WV  25701 
(304)  522-9100 

7)    U.S.A.  V.  DeBord  and  DeBord.  U.  S.  District  Court  for 
the  Southern  District  of  West  Virginia  at  Huntington,  Case  No. 
3:87-00665-03.   I  was  sole  counsel  for  defendant  Linda  DeBord 
indicted  by  the  United  States  for  conspiracy  and  tax  violations. 
My  client  had  received  ten  of  thousands  of  dollars  from  the  al- 
leged outcome  of  a  fraudulent  scheme  perpetuated  by  the  co- 
defendant.   The  directed  verdict  was  the  result  of  my  cross- 
examination  of  the  government's  witnesses,  including  Internal 
Revenue  Service  agents,  to  dispute  the  validity  of  the  charges. 
The  case  was  tried  before  a  jury  beginning  on  August  25,  1987, 
and  a  directed  verdict  in  favor  of  my  client  was  granted  on 
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August  28,  1987,  dismissing  the  charges  against  her. 

Judge / Court :  The  HonoreQ}le  Robert  Stalcer 

(now  Senior  Status) 
United  States  District  Court 
Southern  District  of  WV 
at  Huntington 

Date  of  Representation:   1987 

Opposing  Counsel:        Joseph  Savage,  Esquire 

Former  Assistant  U.  S.  Attorney 
Pesta,  Hurwitz  &  Thibeault 
125  High  Street 
Boston,  MA  02110 
(617)  248-7000 

Joseph  Martorella,  Esquire 
Prosecuting  Attorney's  Office 
Cabell  County  Courthouse 
Huntington,  WV  25701 
(304)  526-8653 

Coxinsel  for  Co-Defendant 

8)    Larry  Steven  Cooper  v.  MOOG  Automotive.  Inc..  et  al.. 
Circuit  Court  of  Cabell  County,  West  Virginia,  C.A.  No.  92 -C- 
1607.   I  was  sole  coxinsel  for  the  plaintiff  in  a  product  lia- 
bility suit  against  automotive  parts  manufacturers,  a  retail 
seller,  and  an  assembler.   The  case  arose  from  a  replacement 
automotive  air  compressor  which  partially  shattered  while  my 
client  was  installing  it.   Discovery  included  several  experts 
from  each  side,  extensive  depositions  and  document  production, 
and  product  testing  and  inspections.   Plaintiff  claimed  strict 
liability,  breach  of  warranties,  and  negligence  against  each  of 
the  companies  in  the  chain  from  manufacturer,  assembler,  distri- 
butor, and  seller.   The  case  settled  three  days  prior  to  trial 
for  a  total  of  $250,000.00  from  all  defendants. 


Judge /Court : 


The  Honorable  Dan  O'Hanlon 
Circuit  Court  of  Cabell  County,  WV 


Date  of  Representation:   1992  through  1995 
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Opposing  Counsel:        Richard  Bolen,  Esquire 

Huddleston,  Bolen,  Beatty, 

Porter  &  Copen 
611  Third  Avenue 
Huntington,  WV  25701 
(304)  529-6181 

James  Lamp,  Esquire 
Lamp,  O'Dell  &  Bartram 
1108  Third  Avenue 
River  Tower 
Huntington,  WV  25701 
(304)  523-5400 

9)  Rich  B.  Thompson  v.  U-Haul  Co.  Of  West  Virginia. 
Circuit  Court  of  Kanawha  County,  West  Virginia,  C.A.  No.  95 -C- 
2194.   I  represented  the  plaintiff  in  a  premises  liability  law- 
suit arising  from  injuries  suffered  by  a  customer.   The  Complaint 
alleged  improper  maintenance  of  the  building  and  inadequate 
supervision  and  inspection  by  the  premises  owner.   The  issues  in- 
cluded slip  resistance  testing  of  floor  surfaces  and  shoes  and 
safety  standards  according  to  industry  trade  associations  and 
nationally  recognized  testing  and  standards -setting  organiza- 
tions.  The  case  was  tried  before  a  jury  on  May  13,  1996,  and 
resulted  in  a  verdict  for  the  plaintiff. 

Judge/Court :  The  Honorable  Lyne  Ranson 

Circuit  Court  of  Kanawha  County,  WV 

Date  of  Representation:   1995  through  1996 

Opposing  Co\insel:        G.  W.  Lavender,  Esquire 

Roland  Schindler,  Esquire 
Meyer,  Darragh,  Buckler, 

Bebenek  &  Eck 
800  One  Valley  Square 
Charleston,  WV  25301 
(304)  344-5600 

10)  Worldwide  Equipment.  Inc.  v.  Forest  Donahue  and  Barbara 
Donahue,  Civil  Action  No.  2:83-2238.   I  served  as  lead  trial 
counsel  defending  the  Donahues  who  were  the  owners  and  developers 
of  prime  commercial  real  estate.   The  plaintiff  had  entered  into 
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a  contract  o  purchase  a  large  portion  of  the  real  estate  siibject 
to  its  approval  of  site  preparation  to  be  performed  by  the 
seller.   The  plaintiff  subsequently  revoked  the  contract  and 
sought  a  full  refund  of  its  earnest  money  deposit.   The  case  re- 
quired analysis  of  engineering  evidence  and  construction 
practices  dealing  with  commercial  property  development.   At 
trial,  the  key  legal  issues  dealt  with  principles  of  contract  law 
including  the  construction  of  contract  language  and  the  remedies 
available  to  contracting  parties.   The  case  went  to  trial  on 
August  15,  1985,  and  resulted  in  a  plaintiff's  verdict  on  August 
22,  1985. 

Judge/Court:  The  Honorable  John  Copenhaver,  Jr. 

United  States  District  Court 
Southern  District  of  WV 
at  Charleston 

Date  of  Representation:   1984  through  1985 

Opposing  Counsel:        Thomas  Vanderford,  Esquire 

Pauley,  Curry,  Sturgeon  & 

Vanderford 
100  Kanawha  Blvd.,  West 
Charleston,  WV  25302 
(304)  342-6000  - 

19.   Legal  Activities t  Describe  the  most  signi£ic«mt  legal 

activities  you  have  pursued,  including  significant  liti- 
gation which  did  not  progress  to  trial  or  legal  matters  that 
did  not  Involve  litigation.   Describe  the  nature  o£  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

I  represented  commercial  developers  in  several  real  estate 
and  business  transactions  involving  the  acquisition  of  property, 
commercial  franchise  rights,  construction  contracts,  financing 
agreements,  leases,  and  operating  contracts,  such  as: 

-    For  Rex,  Inc.,  a  West  Virginia  corporation,  I  performed 
the  real  estate  title  search;  prepared  and/or  reviewed 
sales  documents;  negotiated  and  reviewed  financing  ar- 
rangements including  industrial  and  commercial  develop- 
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ment  bonds;  prepared  contracts  for  construction  and 
suppliers;  represented  the  developer  at  closing;  and 
drafted,  negotiated  and  reviewed  franchise  agreements. 
This  project  included  construction  of  a  motel/restau- 
rant/retail shopping  complex  in  Barboursville,  West 
Virginia; 

For  Sugarcreek,  Inc.,  a  West  Virginia  corporation,  I 
performed  the  real  estate  title  search;  prepared  and/or 
reviewed  sales  documents;  negotiated  and  reviewed 
financing  arrangements  including  industrial  and  com- 
mercial development  bonds;  prepared  contracts  for 
construction  and  suppliers;  represented  the  developer 
at  closing;  and  drafted,  negotiated  and  reviewed 
franchise  agreements.   This  project  included  con- 
struction of  a  motel/restaurant/retail  shopping  complex 
in  Clarksburg,  West  Virginia. 

As  a  legislator  and  Speaker  of  the  West  Virginia  House  of 
Delegates,  I  was  involved  in  many  public  policy  issues  relating 
to  our  legal  system  and  federal/state  relations.   For  instance,  I 
co-authored  medical  malpractice  reform  legislation,  known  as  The 
West  Virginia  Medical  Professional  Liability  Act,  and  the  first 
comprehensive  child  support  enforcement  legislation  establishing 
the  quasi- judicial  family  law  master  system  in  West  Virginia, 
which  handles  child  support,  custody,  and  other  domestic  re- 
lations matters.   The  West  Virginia  Governmental  Ethics  Act, 
adopted  in  1988,  was  based  upon  a  similar  bill  which  I  authored 
that  passed  the  House  of  Delegates  the  year  before.   Throughout 
my  tenure,  including  my  chairmanship  of  the  House  Judiciary 
Committee  and  my  terms  as  Speaker,  I  was  directly  involved  in 
numerous  policy  decisions  affecting  West  Virginia's  state  courts, 
such  as  criminal  offenses  and  sentencing  reform,  civil  justice 
standards  and  procedures,  and  the  structure  of  our  judicial 
branch.   The  Legislature  examined  federal  sentencing  guidelines 
while  considering  state  sentencing  reforms  and  used  federal  and 
uniform  models  to  revise  the  definitions  and  elements  of  various 
criminal  offenses.   I  participated  in  legislative  review  and 
reforms  of  the  jury  selection  process  and  several  provisions 
dealing  with  civil  action  standards.   Also,  I  maintained  a  strong 
working  relationship  with  the  judiciary  which  resulted  in 
periodic  changes  to  the  jurisdictional  divisions  within  the 
judicial  branch. 
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Federal/state  relations  issues  arose  in  many  contexts  during 
my  legislative  service.   I  worked  with  regulatory  policies  which 
involved  federal  regulatory  programs,  particularly  environmental 
laws.   Because  I  was  deeply  involved  in  state  health  care  policy, 
I  participated  in  the  redesign  of  West  Virginia's  Medicaid  pro- 
gram and  worked  with  the  National  Conference  of  State 
Legislatures  concerning  federal/state  health  care  policy. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  Income  arrangements,  stock,  options,  uncom- 
pleted contracts  and  other  future  benefits  which  you  expect 
to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  en^loyers,  clients,  or 
customers.   Please  describe  the  arrangements  you  have  made 
to  be  coo^ensated  in  the  future  for  any  financial  or 
business  interest. 

I  have  a  non-equity  interest  in  the  law  firm  with  which  I  am 
employed,  and  we  have  active  cases  which  may  be  concluded  after 
my  termination.   Therefore,  I  expect  to  receive  compensation, 
based  upon  the  extent  and  nature  of  my  direct  work  activities  on 
each  particular  case,  for  my  interest  in  cases  which  result  in  a 
recovery  for  which  attorney  fees  are  payable  to  the  firm  of  Bucci 
&  Chambers  L.  C,  after  my  employment  terminates.   The  amount  of 
compensation  will  depend  on  the  particular  case  and  amount  of 
fees  payable  to  Bucci  &  Chambers  L.  C.   The  exact  percentage  of 
fees  due  to  me  for  each  case  will  be  determined  at  the  time  of  my 
departure  from  the  law  firm. 

2 .  Explain  how  you  will  resolve  any  potential  conflict  of  in- 
terest, including  the  procedure  you  will  follow  in  deter- 
lalnlng  these  areas  of  concern.   Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to 
present  potential  confllcts-of-lnterest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Because  my  practice  has  been,  principally,  representing 
plaintiffs  in  tort  actions,  who  are  unlikely  to  have  cases  in  the 
future,  I  do  not  expect  conflicts  to  arise  frequently.   However, 
whenever  the  appearance  of  a  potential  conflict  is  recognized,  I 
will  follow  the  standards  and  guidelines  for  judicial  officers  to 
ascertain  what  action  should  be  taken,  and  I  will  recuse  myself 
if  a  conflict  exists. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 
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4.  List  sources  and  amounts  o£  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and  £or  the  current 
calendar  year,  Including  all  salaries,  fees,  dividends. 
Interest,  gl£ts,  rents,  royalties,  patents,  honoraria,  and 
other  Items  exceeding  $500  or  more  (I£  you  prefer  to  do  so, 
copies  o£  the  financial  disclosure  report,  required  by  the 
Ethics  In  Government  Act  of  1978,  may  be  s\ibstltuted  here.) 

See  the  attached  copy  of  my  Financial  Disclosure  Report  re- 
quired by  the  Ethics  in  Government  Act  of  1978 . 

5.  Please  complete  the  attached  financial  net  worth  statement 
In  detail  (Add  schedules  as  called  for) . 

See  the  attached  Financial  Statement  &  Net  Worth. 

6.  Have  you  ever  held  a  position  or  played  a  role  In  a  politi- 
cal campaign?   If  so,  please  Identify  the  particulars  of  the 
campaign.  Including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

Yes.   I  was  a  successful  candidate  for  the  West  Virginia 
House  of  Delegates  beginning  in  1978  in  both  primary  and  general 
elections,  and  every  two  years  thereafter  through  1994. 


In  June,  1996,  I  was  elected  by  the  West  Virginia  State 
Democratic  Executive  Committee  as  Chairman  and  served  until 
October  4,  1996.   My  responsibilities  were  to  act  as  spokesman 
and  to  direct,  manage,  and  coordinate  campaign  activities  for  all 
Democratic  candidates  nominated  for  offices  for  the  1996  General 
Election  in  West  Virginia. 
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FINANCIAL     DISCLOSURE     REPORT 

FOR    CALENDAR    YEAR    1996 


RsDorc  Required  by  che  Bthi=i 
Relerm  Ace  of    1989,    Pub.    L.    M 
101-194.       November    30.    1989 
(S   U.S-C.    App.    4,    101-112} 


1.    Person  Repordng    (Last   n 

CHAMBERS,  ROBERT  C. 


3.  Courc  or  Organizdcion 

D.  S.  DISTRICT  CODBT 

SODTHESli  DISTRICT  OF  WEST  VIRGIHIA 


06/  09/97 


(Arciclelll  judg 
Cull-  a 


iges  indicate  active  or 
nagiscrace  judges  indicate 

U.  S.  District  Court  -  Active  Status 


Report  Type  (c!iecK  appropriate  type) 
1   Nomination.  Date ""/  ^?    ^^ 


6.  Reporting  Period 


OlOlde  -0609^7 


7   Chambers  or  Office  Address 

Buccl  &  Ctianbers  L.C.,  910  Bank  One 
Center,  707  Virginia  St.,  East, 
Charleston.  WV 2S101 


chia  Report  and 


(jrt  ^ne  D«ais  oi  cne  inEormacion  concaineo  in  cnia  Kepoix  at 
any  nodif icacions  pertaining  thereto,  it  is,  in  ny  opinion, 
in  compliance  with  applicable  laws  and  regulations. 


IMPORTANT  NOTES;  The  instructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 


n 


POSITION 
NONE       (No  reportable  positions) 


NAME   OF   ORGANIZATION/ENTITY 


BIPLOyEE/PARTNER 


BDCCI  &  CHAMBERS  L.   C. 


WEST  VntCINIA  HOUSE  OF  DELEGATES 


WEST  VXROmiA  TRIAL  LAWYERS  ASSOCIATION 


II.     AGREEMENTS.     (Reportingiodividualonly;  seepp.  14-17orinstnictioiis.) 
DATE  PARTIES   AND   TERMS 


n 


NONK      (No  reportable  agreements) 


Buccl  &  Chambers  L.C.   -  Share  of  fees  collected  for  services  rendered 
before   termination. 


1995  Buccl  &  Chanbers  L.C.   -  Employer  Retirement  Savings  Account 

III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  InstnicUons.) 

DATE  SOURCE  AND  TYPE 


n 


NONE      (No  reportable  non-investment  income) 


Buccl  k   Chambers  L.C.  (Salary) 


Buccl  &  Chambers  L.C.  (Salary) 


1995 


Buccl  Chambers  &  Willis  L.C.  (Salary) 


West  Virginia  House  of  Delegates  (Salary) 
West  Virginia  House  of  Delegates  (Salary) 


S  75.000.00 

S  269.012.00 

S  108.980.00 

S  21.252.00 

S  20.060.00 


(Continued  -  See  Attachment  I) 
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FIHANCIAL  DISCLOSURE  REPOBT  CHAMBERS,  ROBERT  C. 

June  9.  1997 


AITACHMEBT  I 

III.   HOH-raVESnfENT  IMCGHE. 

1997  University  Physician  &  Surgeons  (Salary)  -  (S) 
1996  University  Physician  &  Surgeons  (Salary)  -  (S) 
1995        University  Physician  &  Surgeons  (Salary)  -  (S) 
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FIHANCIAL  DISCLOSORB  REPORT 


Name    of    Person    Reporting 

CHAMBERS.    ROBERT  C. 


06  /  09/97 


rV.     REIMBURSEMENTS  and  GIFTS  --  uamponation,  lodgmg,  food,  eolertaimncat. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentbeticals  '(S)"  and  '(DC)'  to  indicate  reponable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


□ 


NONE       (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.       (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  *(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION 


□ 


NONE      (No  such  reportable  gifts) 


VL     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  UabiUty  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


n 


NONE      (No  reportable  liabilities) 


Secured  Credit  Line  (J) 


Business  Debts  (personal  Guarantee) 


•Valu*  Codu: 


j-s: 
o-S: 

P1.S2S.0 


500,001-51,000.000 


K-S15.001-SSO, 


P1*$1,000,001-5S,000,000 


L>SSO,001-$100.000      H>$100,O01-S2S0,000      N-$2S0. 001-SSOO, 000 


,001-$S0.000.000      P4*$S0.000,001 


P2-SS,0O0.0Ol-$2S,000,00a 
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FINANCIAL  DISCLOSURE  REPORT 


Name   of    Person   Reporcmg 

CHAMBERS,    ROBERT  C. 


D*ce  of   Report 

06   I  ml  97 


VII.  Page   1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A 
Description  oC   Assecs 
(including  trust  assets) 

Indicate  where  apolicable.    owner  of 
the   asset   by  using   the   parenthetical 
■(J)"    for   lomt   ownership  o£    report- 
ing   individual   and   spouse.    "(S)*"    tor 
separate  ownership   by   spouse.    '(DC)- 
Cor  ownership   by  dependent   chlld- 

Place    -(X)-   after   each  asset 
exempt    from  prior   disclosure. 

B 

during 
reporting 
period 

C. 

Cross   value 

at   end  of 

reporting 

period 

D. 
Transactions  during  reporting  period 

(11 

Amt.l 
Code 
(A-HI 

12) 
Type 

(11 

Value: 

Code 

(J-P) 

(21 

Value 

Method3 

Code 

(O-Ml 

(11 
Type 

bu^'i.ll. 
merger, 
redemp- 

If   not   exempt    from  disclosure                 | 

(2) 

Month- 
Day 

(31 

Value2 

Code 

(J-Pl 

(4) 

Gainl 
Code 
(A-H) 

(SI 
Identity  of 
buyer/seller 
(if  private 

transaction) 

NONE          INo   reportable 

^  Smich  Barney  Mutual  Fund   (. 

)      A 

VSl 

K 

T 

2  Equitable 

A 

DIV 

J 

T 

^  MBNA  America  Bank   (J) 

A 

DJT 

J 

T 

*  Bank  One  Corporation 

A 

IHT 

J 

T 

^  Prudential  Multi-Sector  Fui 

d     A 

nrr 

J 

T 

*  Prudential  Utility  Fund 

A 

nrr 

J 

T 

Van  dampen  American 
''  Capital  Pace  Fund 

A 

nrr 

J 

T 

'  Prudential  Equity  Fund 

A 

IHT 

J 

T 

'  New  York  Life 

A 

DIV 

J 

T 

^"Principal  Financial  Group 

A 

DJT 

J 

T 

11 

12 

13 

» 

15 

16 

17 

IS 

1    Inc/Gain   Cd»:    *.S1.000    or    less                                B-Sl. 001-52,500    C.52. 501-55. 000      0-55,001-515.000                             E.515, 001-550. 000 
(Col.    B1,M1            F-ISO. 001-5100. 000                          0-5100. 001 -SI . 000. 000                                Hl-Sl. 000. 001-55. 000. 000         H2-SS, 000,001    or  «.r. 

2    Val    Cds:                 J-SIS.OOO   or    less                             K-S15. 001-550. 000      L-5S0, 001-5100. 000      M-SIOO. 001-52SO, 000      N-5250, 001-S50O.  000 
(COI.    C1.03,            0.1500.001-51.000.000^^^^       Pl.|.  000. 001-55. 000. 000                                        P2.55, 000, 001-525, 000,000 

3   Val   Mth  Cds:      O-Appraisal                                         R-Coit  (real   estate  onlyl                                     S-Asaesnient                        T-Cash/IUrket 
(COI      C2,                  U-SSS*   value                                      V-Other                                                                           ».Esti™t«J 
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FIHANCIAL  DISCLOSnitB  REPORT  (cont'd) 


Nan*  of  P«rson  Rcpoctlnq 

CHAMBERS.  ROBERT  C. 


06/09/97 


Vni.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indicale  part  or  Report.) 


K.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial 
Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  function  in  any  litigation 
during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependem  children  had  a  finaiK:ial  interest,  as  defined  in 
Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  diat  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  further  cerliiy  dial  earned  income  from  outside  employmem  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  coiiq)liaDce  with  ti^  provisions  ^fjL(J.S^£;<A.^,ap>.  4,  §  SOI  et.  seq.,  5  U.S.C.  §  73S3  and  Judicial  Conference  regulations. 


Signature 

NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
SUBJECT  TO  Crvn.  and  criminal  SANCTIONS  (5  U.S.C.  App.  4,  S  104.) 


FILING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


Committee  on  Financial  Disdosme 
Administrative  Office  of  the 

United  State*  Courts 
Suite  2-301 

One  Colombus  Circle,  N.E., 
Washington.  D.C.  20544 
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RNANOAL  STATEMENT 
KBT  WORTH 

AS  OF  JUNi  9,    1997 

Piovidc  t  complete,  current  flninclil  net  wonh  luiemeni  which  iteirutei  In  dctill 
lU  tsifu  (lncluilb{  iu±  tccounu,  tai  esuie,  securio'ei,  truits,  tnvettments,  4nd  other  TiAuicit] 
holdings)  $11  Uabilitici  (U)cludlji|  debu,  mongigei,  louti,  ud  other  finiAcUl  obUgtciont)  of 
youxset/,  your  spouse,  and  other  ImmedJite  membert  of  your  household. 


ASSCTS 

UABiunei 

Cuk  M  Un4  mi  in  bu^b 

in 

■inn 

K«w  ffMt  10  \*f3a-t»aaM 

0 

0 

K«Ui  f  t/ikli  1*  ViAki-uMtcun^ 

0 

Lin<4  Mcuribei-»d4  KMiik 

0 

Hehi  yiytkb  to  n!il!v« 

n 

VnCllc4  KCw1lict--tM  Kt**il« 

0 

9 

AccowiU  tni  MUi  rMtlrtMc;    ^ 

0 

AcMWU  ii>4  b31i  4iM 

0 

I>iM  b«m  rtUUxi  ui4  frtiAdi 

VtifiH  Imsim  UX 

0 

Du«  bvin  othtri 

OOiw  Mp*i4  lu  tn4  inUnil 

0 

DoubiM 

Xiil  iiutt  ncn(i|W  ptytblc-i44 
Khtiulf  (Schedule  Attached) 

135 

000 

(Schedtile  Attached) 

200 

000 

Oiiul  fnfliutt  m4  elKtr  U«ni  p4y< 
•kb 

0 

Xftil  tiuie  maf1<i|u  iK<iv(fei« 

0 

Mm  tfcbu-itooilu: 

9 

25 

QW 

Cuk  vdiM-lifc  uiioruiei 

6 

900 

Wft  »M:u-iumIu: 

■ 

Smith  Barney  Money  Market  Fundi 

25 

300 

t 

Retirement  Accounts 

42 

000 

TttdltkOldM 

135 

000 

KrtWMft 

182 

700 

T«UIAMtU 

317 

700 

ToidliMBduudMtwtt 

317 

700 

CO.VTINCENT  UABIUTIES 

CEMJIAI XSTORMATION 

As  tadwstf,  foffitkcr  or  |wuulor 

0 

At*  tiy  WM'j  |>)ci5(«n  (Add  Khti. 
«&4                 HO. 

Oa  butt  or  oookKti 

0 

An  yM  tttmiu*  It.  My  latM  or  k|4 
tc&Mut          HO. 

L<(«ICl*Im« 

0 

HtT*  ysa  «««  uba  bwifavfiey}  HO. 

PnvIilM  for  F«l<nJ  bcomt  T« 

0 

Oilxr  tfMlU  «<U 

^w> 

0 

, 
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SCHEDOLE  TO  FINANCIAL  STATEMENT 


ASSETS 


Real  Estate  Owned 

Residence  $  200.000.00 

LIABILITIES 

Real  Estate  Mortgage  (Residence) 

Bank  One  $  135,000.00 
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III.   GENERAL  (PUBLIC) 


1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  o£  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  Instances 
and  the  amount  of  time  devoted  to  each. 

Due  to  the  time  demands  of  my  responsibility  as  Speaker  of 
the  House  of  Delegates  and  my  law  practice,  I  have  not  performed 
significant  pro  bono  services  in  the  recent  past.   However,  prior 
to  being  elected  Speaker,  I  regularly  provided  free  legal  repre- 
sentation to  disadvantaged  individuals,  including  domestic  re- 
lations matters,  small  claims  matters,  and  legal  counseling. 

My  community  service,  including  serving  the  disadvantaged, 
has  been  performed  in  connection  with  my  public  service  as  a 
citizen  legislator  for  the  past  eighteen  years.   In  particular,  I 
have  worked  with  the  West  Virginia  Association  of  the  Deaf  to  im- 
prove facilities  for  the  deaf  and  hearing  impaired;  the  Community 
Service  Roundtable,  an  association  of  community  service  organiza- 
tions; and  the  West  Virginia  Jobs  Campaign  for  supported  employ- 
ment for  the  handicapped.   As  a  member  of  the  Community  Service 
Roundtable  during  the  mid-1980 's,  I  participated  in  coordinating 
services  to  seniors  and  the  disadvantaged  and  managing  facilities 
such  as  community  centers.   The  West  Virginia  Jobs  Campaign  was  a 
coalition  of  community  organizations,  human  service  agencies,  and 
advocacy  groups  representing  the  disabled  whose  common  goal  was 
increasing  employment  opportunities  for  the  handicapped  and  dis- 
abled.  This  effort  led  to  voluntary  hiring  policies  being 
adopted  by  private  and  public  sector  employers,  including  West 
Virginia  Legislative  Services,  and  passage  of  the  West  Virginia 
Supported  Employment  Act  in  1993.   My  involvement  has  been 
periodic  and  irregular  over  the  past  ten  (10)  years. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  Inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  2my  organl- 


-22- 


903 


bershlp  requirements  or  the  practical  Implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

I  have  never  belonged  to  any  organization  which  discrimi- 
nated in  any  way  based  on  race,  sex,  or  religion. 

3 .  Is  there  a  selection  commission  In  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  It  recommend  your  nomination?   Please  describe 
your  experience  In  the  entire  judicial  selection  process, 
from  beginning  to  end  (Including  the  circumstances  which  led 
to  your  nomination  and  Interviews  In  which  you  partici- 
pated) . 

There  is  no  selection  commission  for  recommendation  in  West 
Virginia.   In  my  case.  West  Virginia's  United  States  Senators 
jointly  recommended  me  based  upon  their  knowledge  of  my  legis- 
lative service,  legal  career,  and  general  reputation.   I  was  not 
interviewed  by  either  Senator  or  anyone  on  their  staff.   After  my 
name  was  submitted,  I  was  interviewed  by  the  Department  of 
Justice,  the  Federal  Bureau  of  Investigation,  and  the  American 
Bar  Association. 

4 .  Has  anyone  Involved  In  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
Issue  or  question  In  a  manner  that  could  reasonably  be  In- 
terpreted as  asking  how  you  would  rule  on  such  case.  Issue, 
or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involv- 
ing "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  govern- 
ment, and  within  society  generally,  has  become  the  subject 
of  Increasing  controversy  In  recent  years .   It  has  become 
the  target  of  both  popular  imd  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  Include i 
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been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance -resolution 7 

b.  A  tendency  by  the  judiciary  to  ea^loy  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of  indi- 
viduals I 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affir- 
mative duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  juris- 
dictional requirements  such  as  standing  and  ripeness; 
and 

e.  A  tendency  by  the  judiciary  to  ia^ose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

As  a  former  legislator,  I  have  been  svibstantially  in- 
volved in  many  pviblic  policy  issues  which  included  the  roles  of 
the  executive,  legislative  and  judicial  branches.   I  have  first- 
hand, practical  experience  in  the  relationships  among  the 
branches  and  the  propriety  of  judicial  activism.   The  limitations 
on  judicial  action  are  an  important  element  of  our  constitutional 
balance  and  separation  of  powers.   The  responsibilities  and 
authority  of  the  executive  and  legislative  branches  must  be  given 
due  deference  by  the  judiciary.   Traditional  restrictions  on  ju- 
dicial power,  such  as  the  doctrine  of  justiciability  and  the  im- 
portance of  standing  and  ripeness,  are  critical  elements  of  the 
separation  of  powers.   Federal  court  judges  should  closely  ob- 
serve the  doctrine  of  stare  decisis  and  follow  the  precedents 
established  by  appellate  courts. 
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I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Joseph  Francis  Bataillon 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Office: 

7000  Spring  Street 

Omaha,  NE   68106 

Home : 

317  South  Happy  Hollow  Blvd. 

Omaha,  NE   68132 

3.  Date  and  place  of  birth. 

October  3,  1949 
Omaha ,  Nebraska 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Pamela  D.  Nelson  Bataillon 

Nurse 

Vice  President 

Visiting  Nurse  Association 

1084  0  Harney 

Omaha,  NE   68154 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Creighton  University  School  of  Law 
September  1971  through  May  1974 
Juris  Doctor,  May  1974 

Creighton  University 

September  1967  through  May  1971 

Bachelor  of  Arts,  May  1971 
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Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

February  1981  to  present 
Sodoro,  Daly  &  Sodoro 
7000  Spring  Street 
Omaha,  NE   68106 

Trial  Attorney 

April  1980  to  Feb.  1981 

Sodoro,  Johnson,  Daly,  Stave,  Cavel  &  Coffey 

7000  Spring  Street 

Omaha,  NE   68106 

Trial  Attorney 

Feb.  1980  to  April  1980 
Emil  F.  Sodoro  P.C. 
7000  Spring 
Omaha,  NE   68106 

Trial  Attorney 

November  1974  to  Jan.  1980 

Douglas  County  Public  Defender's  Office 

306  Hall  of  Justice 

17th  &  Farnam 

Omaha,  NE   68102 

Deputy  Public  Defender 

1979-86 

119th  JAG  Det,  Defense  Team 

20th  &  Woolworth 

Omaha ,  NE 

Defense  Counsel,  Captain,  USAR,  JAGC 

1974-79 

403rd  Military  Police  Prisoner  of  War  Camp, 

Fort  Omaha 

Omaha ,  NE 

Enclosure  Commander 

July  1974  to  October  1974 

United  States  Army 

Military  Police  Officer  Basic  School 

Fort  Gordon ,  GA 
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Septetnber  1973  to  June  1974 

Douglas  County  Public  Defender's  Office 

306  Hall  of  Justice 

17th  &  Farnam 

Omaha,  NE   68102 

Law  Clerk  (part  time) 

August  1971  to  June  1974 

Creighton  University  Department  of  Athletics 

24th  &  California  Streets 

Omaha,  NE   68131 

Equipment  Manager  &  Asst.  Athletic  Trainer 

(part  time) 

Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

R.O.T.C.  Creighton  University,  1969  to  1971. 
Commissioned  Second  Lt . ,  USAR,  Military  Police,  May  1971 
Military  Police  Officer  Basic,  Fort  Gordon,  GA,  July  to 

October  1974 
403rd  Military  Police  Prisoner  of  War  Camp,  1974-1979 
119th  JAG  Det,  Defense  Team,  Captain,  JAGC,  1979-1986 


Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Delta  Sigma  Rho-Tau  Kappa  Alpha,   Honorary  Forensics 
Society,  1971 


Bar  Associations:  List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Nebraska  State  Bar  Association  1974  to  present.  Offices  held: 
House  of  Delegates,  Executive  Committee,  1993  to  present 
House  of  Delegates,  Member,  1984  to  present 
House  of  Delegates,  Chairman,   1992-93 
House  of  Delegates,  Chair-Elect,   1991-92 
Executive  Council,  1991-93 

Nebraska  Continuing  Legal  Education,  Board  of  Directors,  1991- 

92 
Nebraska  Judicial  Resources  Commission,  1986-91 
Nebraska  Association  of  Trial  Lawyers,  1981  to  present 
Nebraska  Criminal  "Defense  Attorneys  Association,   1988  to 

present 
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Nebraska  Defense  Counsel  Association,  1989  to  present 
Nebraska  Defense  Counsel  Association  Board  of  Directors,  1990- 

92 
Omaha  Bar  Association,  1980  to  present 

Omaha  Bar  Association  Medical-Legal  Committee:  1992  to  present 
American  Bar  Association,  1981  to  present 

American  Bar  Association  Litigation  Division,  1990  to  present 
A.B.A.  Torts  &  Insurance  Practice  Section,  1990  to  present 

10.  Other  Memberships :  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

Lobbying : 

Nebraska  Bar  Association 
American  Bar  Association 

Other : 

None 


11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Nebraska  Supreme  Court 

June  1974  to  present 

(allows    practice    in    all    courts    of    general 

jurisdiction.    District,    County,    and    Municipal 

Courts) 

United  States  District  Court  for  the  District  of  Nebraska 
June  1974  to  present 

United  States  Court  of  Appeals  for  the  Eighth  Circuit 
December  1982  to  present 


12.  Published  Writings : List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 
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Nebraska  Appellate  Practice  Handbook.  1992 

Published  by:  Nebraska  Continuing  Legal  Education,  Inc. 
Lincoln,  NE  (Editor  and  contributor) 

Omaha  Bar  Association/Metro  Medical  Society  Interprofessional 
Code,  1991.   {Drafting  Committee  member) 

The  Daily  Record,  attached  articles  published  on  or  about: 

11/4/94,  11/14/94,  11/28/94,  12/19/94,  12/28/94,  1/9/95, 
1/24/95,  2/7/95,  2/21/95,  3/8/95,  3/21/95,  4/5/95,  4/18/95, 
5/2/95,  5/17/95,  5/31/95,  6/14/95,  6/27/95,  7/12/95,  8/9/95, 
8/23/95,  9/6/95,  9/20/95,10/4/95,  10/18/95,  11/1/95. 

Nebraska  State  Bar  Association  Newsletter  articles  dated: 
12/92,  3/93,  6/93,  9/93. 

From  time  to  time  I  have  written  "Another  Point  of  View" 
articles  for  the  Omaha  World-Herald,  however,  I  do  not  have  copies 
of  those  articles,  nor  do  I  recall  the  dates  of  publication. 
Enclosed  is  a  copy  of  one  such  article  published  8/23/93. 

Letter  to  the  Editor,  Hastings  Tribune,  12/6/93. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Good 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

None 

15.  Citations :   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  you  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings,-  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinion  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

I  am  not,  nor  have  I  been  a  judge. 
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16.  Public  Office :  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Nebraska  Judicial  Resources  Commission,  1986-91.  I  was 
an  attorney  commissioner,  appointed  by  the  Nebraska  Bar 
Association.  The  commission  determined  whether  judicial  vacancies 
should  be  filed  and  in  which  jurisdiction  the  vacancy  should  be 
declared. 

17 .  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

I  have  not  so  served. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  not,  nor  do  I  practice  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

RESPONSE : 

February  1981  to  present 
Sodoro,  Daly  &  Sodoro 
7000  Spring  Street 
Omaha,  NE   68106 

Trial  Attorney 

April  1980  to  Feb.  1981 

Sodoro,  Johnson,  Daly,  Stave,  Cavel  &  Coffey 

7000  Spring  Street 

Omaha,  NE   68106 

Trial  Attorney 

Feb.  1980  to  April  1980 
Emil  F.  Sodoro  P.C. 
7000  Spring 
Omaha,  NE   68106 

Trial  Attorney 
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November  1974  to  Jan.  1980 

Douglas  County  Public  Defender's  Office 

306  Hall  of  Justice 

17th  &  Farnam 

Omaha,  NE   68102 

Deputy  Public  Defender 

1979-86 

119th  JAG  Det,  Defense  Team 

20th  &  Wool worth 

Omaha ,  NE 

Defense  Counsel,  Captain,  USAR,  JAGC 
Honorably  Discharged  1986 

1974-79 

403rd  Military  Police  Prisoner  of  War  Camp, 

Fort  Omaha 

Omaha ,  NE 

Enclosure  Commander 

July  1974  to  October  1974 
United  States  Army 

Military  Police  Officer  Basic  School 
Fort  Gordon,  GA 
Student 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

I  have  always  been  a  trial  attorney.  I 
currently  primarily  do  professional  defense  with  occasional  work  in 
casualty  and  personal  injury  litigation.  For  the  first  two  years 
(1980  to  1982)  after  entering  private  practice  I  did  personal 
injury  defense  and  plaintiff's  work,  construction  litigation, 
family  practice,  and  workers  compensation  defense.  I  still 
participate  in  those  types  of  cases  but  much  less  frequently. 

In  the  Public  Defender's  Office  I  started  as  a  trial  attorney 
in  the  misdemeanor  courts  (approx.  1  year) ;  then  preliminary 
hearings  exclusively  (approx.  1  year) ;  then  juvenile  court  (9 
months) ;  then  felony  trials  (2  years) .  Throughout  my  tenure  I 
handled  my  own  appeals  to  the  Nebraska  Supreme  Court.  I  also 
assisted  the  office  appeals  division. 

My  Army  service  started  as  a  military  policeman.  I  served  in 
the  403rd  Military  Police  Prisoner  of  War  Camp  until  I  branch 
transferred  to  the  Judge  Advocate  General  Corps.  I  served  as 
criminal  defense  counsel  in  the  119  JAG  Detachment  in  Omaha, 
Nebraska  until  my  discharge  in  1986. 
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2.  Describe  you  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

Sodoro,  Daly  &  Sodoro  (and  predecessor  firms) : 
Trial  attorney.  My  current  primary  practice  (80-90%)  is  the 
defense  of  doctors,  nurses,  hospitals,  and  attorneys  in 
professional  malpractice  cases  in  Nebraska  and  western  Iowa  in 
State  and  Federal  trial  courts.  I  also  participate  in  defense 
litigation  relating  to  construction  disputes,  products  liability, 
insurance  contracts,  and  general  personal  injury.  The  firm  has  a 
considerable  plaintiff's  personal  injury  practice.  I  occasionally 
participate  in  plaintiff's  litigation. 

c.  1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

I  appear  regularly  in  court,  usually  three  or 
four  times  per  week.  My  practice  is  exclusively  a  trial  practice. 
I  try  one  or  two  cases  per  year  to  verdict .  Each  case  takes  one  to 
four  weeks  to  try. 

In  the  Public  Defender's  office  I  tried  15  jury  trials  in 
approximately  two  years.  From  1980  to  1990,  I  tried  approximately 
two  or  three  per  year.  I  have  been  trying  fewer  cases  and  settling 
more  cases  per  year  as  the  verdict  value  of  the  cases  has  risen. 
I  had  co-counsel  in  my  first  jury  trial  and  in  a  case  in  which  I 
was  asked  to  be  co-counsel  less  than  one  week  before  trial.  I  have 
been  sole  counsel  for  my  clients  in  all  other  cases.  I  have  not 
participated  in  a  case  with  a  number  of  defendants  in  which  defense 
counsel  designated  a  lead  or  chief  counsel . 

While  in  the  misdemeanor  section  of  the  Public  Defender's 
Office  I  tried  cases  daily  to  the  court,  probably  averaging  2  per 
day.  While  in  the  Juvenile  section  of  the  same  office  I  probably 
tried  3  or  4  cases  per  month. 

2.    What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

5-10% 

(b)  state  courts  of  record; 

90-95% 

(c)  other  courts. 

N/A 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

Currently,  95% 

In  the  Puislic  Defender  Office,  none 
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(b)  criminal. 

Currently,  5% 

In  the  Public  Defender  Office,  100% 

4 .  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  at  least  3  9  cases  to  verdict  in 
courts  of  general  jurisdiction.  36  of  those  cases  were  to  a  jury, 
3  were  bench  trials.  I  have  tried  innumerable  cases  (in  excess  of 
100)  to  the  Douglas  County,  the  former  Omaha  Municipal,  and 
Juvenile  courts. 

I  was  co-counsel  in  two  cases  (my  first  criminal  jury  trial 
and  one  civil) .  The  balance  of  the  cases  were  cases  in  which  I  was 
the  sole  attorney  representing  my  client,  and  was  either  sole 
counsel  or  the  attorney  representing  one  of  several  defendants. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

In  courts  of  general  jurisdiction: 
92% 

(b)  non-jury. 

In  courts  of  general  jurisdiction: 
8% 

18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case : 

(a)  the  date  of  representation 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties . 
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HEALY  V.  LANGDON 

Douglas  County  District  Court,  Nebraska 

Doc.  883   No.  663 

Tried  to  a  jury,  defense  verdict. 

June  17  to  16,  1994, 

Judge  Gerald  Moran  presiding 

Plaintiff's  counsel:     Jeffrey  Silver 

10050  Regency  Cir.  #120 

Omaha,  NE   68114 

402/393-1984 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Dr.  Langdon 
throughout  discovery,  trial,  and  appeal. 

SUMMARY  AND  SIGNIFICANCE:  This  case  was  tried  to  a  jury  after  the 
Nebraska  Supreme  Court  reversed  a  defense  summary  judgment.  The 
Court's  opinion  changed  the  law  interpreting  the  statute  of 
limitations  in  medical  malpractice  cases  which  concern  informed 
consent.  See:  Healv  v.  Lanadon.  245  Nebr  1,  511  NW2nd  498  (1994). 
Plaintiff  originally  alleged  that  Mrs.  Healy  died  as  the 
result  of  Dr.  Langdon' s  inappropriate  administration  of 
chemotherapy,  and  failure  to  inform  her  of  the  risks  attendant  to 
this  therapy.  The  medical  negligence  claim  was  dismissed  on  motion 
for  summary  judgment.  The  issue  of  failure  to  provide  adequate 
informed  consent  was  submitted  to  the  jury  on  the  basis  of  Dr. 
Langdon' s  testimony  that  the  standard  of  medical  care  required  him 
to  advise  patients  that  they  could  die  from  complications  of 
chemotherapy  alone.  The  jury  found  for  Dr.  Langdon.  The  case 
created  new  law  concerning  the  computation  of  the  statute  of 
limitations  in  continuous  treatment  cases.  It  represents  a 
continuing  erosion  by  the  court  into  the  effectiveness  of  the 
statute  of  limitations. 


LOVE  V.  BROWN 

United  States  District  Court  for  the  District  of  Nebraska 

No.  91-3322 

Tried  to  a  jury  verdict  in  Lincoln,  Nebraska,  Defense  Verdict; 

September  13  to  15,  1993; 

Judge  Warren  Urbom  presiding 

Plaintiff's  Counsel:     James  Haszard 

870  NBC  Center 

P.O.  Box  82426 

Lincoln,  NE   68501-2426 

402/476-3535 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Dr.  Brown 
throughout  discovery  and  trial . 

SUMMARY  AND  SIGNIFICANCE:  Phillip  Love  was  an  inmate  at  the 
Douglas  County  Correctional  Center.  This  case  was  filed  as 
pursuant  to  §1983,  specifically  for  deprivation  of  medical 
treatment.  Mr.  Love  did  not  think  that  the  jail  physician.  Dr. 
Robert  Brown,  provided  him  timely  orthopedic  treatment  for  his 
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knee.  Mr.  Love  received  knee  reconstruction  surgery  while  an 
inmate  of  the  Douglas  County  Jail.  However,  he  thought  it  should 
have  been  done  earlier,  thereby  reducing  his  pain  and  suffering. 
This  three-day  jury  trial  became  somewhat  complicated  because  the 
number  of  physicians  and  jail  personnel  involved  in  the  plaintiff's 
care  and  management . 


INTERHOLZINGER  v.  DENT  ET.AL. 

Lincoln  County  District  Court,  Nebraska 

Doc.  78    No.  112 

Tried  the  statute  of  limitations  issue  to  a  jury  verdict.  North 

Platte  Nebraska,  Defendant's  verdict  for  law  firm,  Plaintiff's 

verdict  for  the  Defendant,  Dent. 

April  11  to  12,  1984 

Judge  Paul  D.  Empson  presiding 

Plaintiff's  Counsel:     Martin  Cannon 

Omaha,  Nebraska 

retired 
PARTICIPATION:   Sole  trial  counsel  for  all  defendants,  the  late 
George  Dent  and  all  his  partners,  throughout  discovery,  trial,  and 
appeal . 

SUMMARY  AND  SIGNIFICANCE:  The  late  George  Dent  was  a  lawyer  in 
North  Platte,  Nebraska.  The  Interholzinger  brothers  owned  a  meat 
packing  house  which  was  on  the  verge  of  bankruptcy.  Mr.  Dent 
negotiated  an  agreement  with  the  creditors  to  accept  less  than  50% 
of  the  overdue  debts ^  However,  under  this  agreement  certain  ranch 
property  needed  to  be  liquidated  because  it  had  been  included  in 
the  business  assets.  The  brothers  thought  that  they  should  have 
been  able  to  keep  this  real  estate  free  and  clear  of  any  creditors. 

After  Mr.  Dent  died  the  brothers  brought  suit.  Initially,  the 
District  Court  granted  summary  judgment  reasoning  that  the  statute 
of  limitations  had  run.  The  brothers  appealed  the  decision.  The 
Nebraska  Supreme  Court  affirmed  the  District  Court's  ruling  for  one 
of  the  brothers  and  not  the  other.  The  remaining  brother's  case 
was  remanded  for  a  trial  on  the  statute  of  limitations.  See: 
Interholzinger  v.  The  Estate  of  Dent.  214  Nebr.  264,  333  NW2nd  895 
(1983)  . 

The  remaining  case  was  tried  to  a  jury.  The  effect  of  the 
jury  verdict  was  to  dismiss  the  case  against  all  of  George  Dent's 
partners.  But  because  Mr.  Dent  had  died  before  the  statute  of 
limitations  had  run,  two  months  was  added  to  the  statutory  period. 
The  case  against  the  remaining  defendant  and  the  remaining 
plaintiff  was  then  settled. 

The  case  is  still  cited  as  a  benchmark  interpretation  of  the 
applicable  statute  of  limitations  in  legal  malpractice  cases. 
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JONES  V.  MALLOY 

Douglas  County  District  Court,  Nebraska . 
Doc.  833   No.  348 

Tried  to  a  jury,  Omaha,  Nebraska,  defense  verdict; 
September  3  to  9,  1985; 
Judge  Donald  Hamilton  presiding 
Plaintiff's  Counsel:     Tom  Wolf 

deceased 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Dr.  Malloy 
throughout  discovery,  trial,  and  appeal. 

SUMMARY  AND  SIGNIFICANCE:  This  was  a  chiropractic  malpractice 
case.  The  plaintiff  alleged  that  the  chiropractor  manipulated  a 
part  of  her  back  for  which  she  had  not  given  consent  to  treat .  The 
defendant's  verdict  was  appealed  to  the  Nebraska  Supreme  Court, 
which  affirmed  the  trial  court's  verdict.  See:  Jones  v.  Mallov. 
226  Neb.  559,  412  NW2d  837  (1987)  .  It  is  the  landmark  case  in 
Nebraska  establishing  the  standard  of  medical  care  for  consent  to 
treat.   It  also  recognizes  the  concept  of  implied  consent  to  treat. 

ECCLESTON  v.  CHAIT 

Douglas  County  District  Court,  Nebraska 

Doc.  863   No.  198 

Tried  to  a  jury,  Omaha,  Nebraska;  defense  verdict; 

September  18  to  21,  1989; 

Judge  Steven  Davis  presiding 

Plaintiff's  Counsel:      James  R.  Welsh 

1850  First  National  Center 

Omaha,  NE   68102 

402/342-4200 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Dr.  Chait 
throughout  discovery,  trial,  and  appeal. 

SUMMARY  AND  SIGNIFICANCE:  Dr.  Chait  is  an  Otolaryngologist  who 
performed  ear  surgery  on  plaintiff's  middle  ear,  a  stapedectomy. 
The  plaintiff  became  deaf  as  a  result  of  the  surgery.  Plaintiff 
alleged  that  he  was  not  appropriately  advised  of  the  consequences 
of  the  surgery.   The  jury  found  in  favor  of  the  defendant. 

The  Plaintiff  appealed  the  verdict  on  the  basis  that  the  trial 
judge  had  inappropriately  contacted  the  jurors,  and  some  of  the 
contact  was  without  either  attorney  being  advised.  On  behalf  of 
the  Defendant,  I  cross  appealed  on  the  grounds  that  the  trial  court 
should  have  directed  the  verdict  against  the  plaintiff  at  the  close 
of  plaintiff's  case  in  chief.  The  Nebraska  Supreme  Court  upheld 
its  previous  ruling  in  Jones  v.  Malloy  supra,  and  ruled  that  the 
trial  court  should  have  directed  a  defendant's  verdict  at  the  close 
of  plaintiff's  evidence.  Eccleston  v.  Chait,  241  Neb  961,  492  NW2d 
860  (1992)  .  The  Supreme  Court  firmly  established  the  professional 
rule  as  the  standard  for  informed  consent . 
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FOUTCH  V.  ZLOMKE 

District  Court  of  Pottawattamie  County,  Iowa 

Law  No.  63702 

Tried  to  jury,  Council  Bluffs,  Iowa,  defense  verdict; 

September  28  to  October  7,  1993; 

Judge  J.  C.  Irvin  presiding 

Co-defendant  Hospital's  Counsel: 

Michael  F.  Kinney 

8805  Indian  Hills  Dr.   #300 

Omaha,  NE   68114 

402/390-0300 

Plaintiff's  Counsel:     Thomas  J.  Culhane 

10330  Regency  Parkway  Dr. 
Omaha,  NE   68114 
402/397-2200 

PARTICIPATION:     Sole  counsel   for  the  defendant   Dr.   Zlomke 

throughout  discovery  and  trial . 

SUMMARY  AND  SIGNIFICANCE:  Dr.  Zlomke  and  the  Mercy  Hospital  of 
Council  Bluffs,  Iowa  were  sued  because  Mr.  Foutch  had  a  disabling 
stroke  after  a  laproscopic  cholecystectomy.  Plaintiff's  believed 
that  the  surgery  was  performed  in  a  substandard  fashion.  They 
alleged  that  the  post  operative  complications  were  the  result  of 
the  poor  surgical  technique  and  that  the  plaintiff's  disabling 
stroke  was  caused  by  those  complications.  The  jury  found  for  Dr. 
Zlomke.  The  procedure  had  recently  been  introduced  in  Council 
Bluffs,  and  throughout  the  country.  Complications  rates  initially 
were  higher  than  expected.  Successful  defense  of  this  suit 
justified  the  precautions  taken  before  the  procedure  was  ultimately 
authorized. 


BRUNK  v.  SELLERS 

District  Court  for  Pottawattamie  County,  Iowa 

Law  No.  53221 

Tried  to  jury.  Council  Bluffs,  Iowa,  defendant's  verdict 

November  6  to  21,  1984, 

Judge  Ernest  Hansen  presiding  (deceased) 

Co-defendant  Family  Practitioner's  Counsel: 

William  Lamson 

10306  Regency  Parkway  Dr. 

Omaha,  NE   68114 

402/397-0203 

Co-defendant  Hospital's  Counsel: 

John  French 

119  South  Main  #150 

Council  Bluffs,  Iowa   51503 

712/323-1600 
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Co-defendant  Pathologist's  Counsel: 

John  Douglas 


8805  Indian  Hills  Dr.   #300 
Omaha,  NE   68114 
402/390-0300 

Plaintiff's  Counsel:     Greg  Barnsten 

35  Main  Place 
Council  Bluffs,  lA   51501 
712/328-1833 

Frank  W.  Pechacek  Jr. 

421  West  Broadway  St. 

Council  Bluffs,  lA   51501 

402/322-6000 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Dr.  Sellers 
throughout  discovery  and  trail. 

SUMMARY  AND  SIGNIFICANCE:  My  client,  a  thoracic  surgeon,  removed 
the  plaintiff's  lung  and  pleural  lining  believing  that  the  patient 
had  poorly  differentiated  carcinoma.  Unfortunately,  pathology 
could  not  confirm  the  existence  of  any  cancer.  There  had  been  an 
original  diagnosis  of  poorly  differentiated  pleural  cancer.  No 
intra-operative  biopsy  was  done  because  the  surgeon  was  attempting 
a  heroic  extrapleural  pneumonectomy. 

During  the  surgery  one  of  the  recurrent  laryngeal  nerves  was 
damaged.  This  gave  the  patient  a  weak  and  raspy  voice. 
Postoperatively,  the  patient  developed  an  infection  in  his  chest. 
The  infection  claimed  the  other  recurrent  laryngeal  nerve.  This 
resulted  in  his  choking  on  his  own  paralyzed  vocal  cords .  A 
tracheostomy  was  performed  which  placed  a  permanent  tracheostomy 
tube.  To  speak,  the  patient  had  to  place  his  finger  over  the  tube. 
The  jury  found  for  all  of  the  defendants.  This  was  a  complex 
multi-defendant  three-and-a-half  week  jury  trial.  It  required 
coordination  and  cooperation  from  all  of  the  defense  team  to 
prevent  the  plaintiff  from  pitting  the  defendants  against  each 
other. 


STATE  V.  GUY 

Omaha  Municipal  Court,  conviction  appealed  to  the  Douglas  County 
District  Court, 

Appealed  District  Court  conviction  to  the  Nebraska  Supreme  Court 
196  Neb  308,  242  NW2d  864  (1967) 

(I  cannot  recall  names  of  the  Judges  presiding  over  those  trials) 
City  Attorneys:     Hon.  Richard  M.  Jones 

1819  Farnam  St. 

Omaha,  NE   68183-0001 

402/444-6828 
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George  A.  Sutera 
1066  Howard  St. 
Omaha,  NE   68102-2815 
402/342-3100 

PARTICIPATION:  Sole  trial  counsel  for  the  defendant  Mr.  Guy, 
through  Municipal  Court,  District  Court  appeal,  and  Supreme  Court 
appeal . 

SUMMARY  AND  SIGNIFICANCE:  John  Guy  was  a  perennial  attendee  at 
City  Council  meetings  in  Omaha.  He  would  speak  passionately  on 
many  issues.  The  City  Council  became  upset  enough  with  him  one  day 
to  have  him  arrested  and  charged  with  disrupting  a  public  meeting. 
The  case  was  tried  and  lost  on  First  Amendment  issues.  I  tried  the 
case  in  the  Omaha  Municipal  Court,  and  handled  appeals  in  the 
Douglas  County  District  Court,  and  the  Nebraska  Supreme  Court.  The 
Omaha  City  Council  still  has  a  number  of  people  like  Mr.  Guy  who 
are  hard  to  handle  during  meetings.  However,  to  my  knowledge,  none 
has  been  charged  criminally  since  this  case.  Now  there  are  clearly 
established  procedures  which  make  it  much  less  likely  that  criminal 
charges  will  be  pressed  against  participants  of  Omaha  City  Council 
meetings . 

STATE  V.  TULLOCH 

Douglas  County  District  Court,  Nebraska 

Doc.  104   No.  027 

Bench  Trial,  not  guilty  by  reason  of  insanity 

1979 

Judge  James  Murphy  presiding 

County  Attorney:     Thomas  Shomaker 

7000  Spring  Street 

Omaha,  NE   68106 

402/397-6200 
PARTICIPATION:   Sole  trial  counsel  for  the  defendant  Mr.  Tulloch 
throughout  investigation  and  trial. 

SUMMARY  AND  SIGNIFICANCE:  The  late  James  L.  Tulloch  was  a  paranoid 
schizophrenic  who  murdered  a  nurse  and  a  physician  in  a  local  blood 
bank.  He  lived  in  a  lean-to  on  the  banks  of  the  Missouri  River. 
He  regularly  gave  blood  plasma  for  pay.  In  his  delusion,  he 
believed  that  one  of  the  nurses  had  made  a  pact  with  him.  He  was 
to  kill  her  because  she  had  a  terminal  disease  and  wanted  her 
family  to  collect  her  life  insurance.  When  he  touched  the  knife 
concealed  in  his  pocket,  he  believed  she  nodded  her  consent,  and  he 
killed  her.  The  elderly  physician  who  ran  to  her  aid  looked  into 
Tulloch' s  eyes  and  Tullock  believed  that  the  Doctor  knew  he  too  was 
supposed  to  die.  Tulloch' s  delusional  plan  was  then  to  be  killed 
by  the  police.  His  life  insurance  would  then  be  awarded  to  the 
slain  nurse's  family. 

In  reality,   the  nurse  did  not  have  a  terminal  medical 
condition.   She  had  never  spoken  to  Tulloch  except  for  clinic 
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business.  And,  Mr.  Tulloch  had  no  life  insurance  to  award  to 
anyone.  Tulloch  was  a  masters  prepared  engineer  before  his  mental 
illness  ruined  his  marriage  and  his  life.  He  was  found  not  guilty 
of  two  counts  of  first  degree  murder  by  reason  of  insanity.  He 
recently  died  in  the  state  mental  hospital . 

Mr.  Tulloch' s  mental  instability  made  it  especially  difficult 
to  communicate  with  him  and  to  present  an  effective  defense.  His 
case  helped  to  estaJolish  local  standards  for  the  level  of 
competency  necessary  to  stand  trial.  Specifically,  whether  a 
defendant  is  competent  to  stand  trial  while  taking  psychotropic 
medications  which  are  necessary  to  control  his  behavior. 

AHERN  v.  ANGIE'S  ROMEO,  INC 

Federal  District  Court  for  the  Southern  District  of  Iowa 

Civil  No.  82-16-W 

December  6  to  8,  1983 

Judge  Thomas  O'Brien  presiding  (retired) 

Tried  to  a  jury  verdict,  Plaintiff's  verdict  $150,000.00 

Defense  Counsel :    Greg  Bamsten 

35  Main  Place 

Council  Bluffs,  lA   51503 

712/328-1833 
PARTICIPATION:   Sole  trial  counsel  for  the  plaintiff  Mrs.  Ahern 
throughout  discovery  and  trial . 

SUMMARY  AND  SIGNIFICANCE:  My  client,  Anne  Ahern,  was  accidentally 
shot  in  the  chest  by  the  bouncer  at  a  night  club.  She  had 
approximately  $5,000.00  in  medical  bills,  an  abdominal  scar  from  an 
exploratory  laparotomy,  fragments  of  the  bullet  still  lodged  in  her 
chest  and  a  twinge  when  she  reached  up  to  brush  her  hair.  I  caught 
the  owner  repeatedly  fabricating  his  testimony  during  his 
deposition  and  at  trial.  It  does  not  pay  to  be  less  than  truthful 
in  court,  juries  do  not  appreciate  it. 

•A****************************************** 


The  following  additional  judges  and  attorneys  are  familiar  with  my 
practice  and  legal  reputation: 

John  Brownrigg 

10330  Regency  Parkway  Dr. 

Omaha,  NE  68114-3761 

402/397-2200 

Martin  Spellman 
1024  2nd  Street 
P.O.  Box  550 
Perry,  lA  50220 
515/465-5326 
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Dennis  Gray 

233  Pearl  St. 

P.O.  Box  1078 

Council  Bluffs,  lA  51502-1078 

712/328-3157 

William  Wieland 
1141  H  Street 
P.O.  Box  83104 
Lincoln,  ME  68501-3104 
402/476-2847 

Patricia  Zieg 

Kennedy  Holland  DeLacy  &  Svoboda 

10306  Regency  Parkway  Dr. 

Omaha,  NE   68114-3748 

402/397-0203 

Hon.  James  Murphy 

Douglas  County  District  Court 

Hall  Of  Justice,  Court  Room  #6 

1701  Farnam  Street 

Omaha,  NE   68183-0001 

402/444-7012 

Hon.  John  T.  Grant 

Nebraska  Supreme  Court,  Retired 

912  So.  118th  Plaza 

Omaha,  NE   68154 

402/333-3761 

Hon.  Donald  Hamilton 

Douglas  County  District  Court,  Retired 

388  No.  129th  St. 

Omaha,  NE   68154 

402/330-0825 

Hon.  Lawrence  Corrigan 
Douglas  County  District  Court 
Hall  of  Justice,  Court  Room  #11 
1701  Farnam  Street 
Omaha,  NE   68183-0001 
402/444-7011 

Hon.  Gerald  Moran 

Douglas  County  District  Court 

Hall  of  Justice,  Court  Room  #1 

1701  Farnam  Street 

Omaha,  NE   68183-0001 

402/444-7817 


17 


922 


19.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued.  Including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived) . 

There  are  three  significant  areas  of  my  practice:  active 
representation  of  clients,  teaching,  and  changing  patterns  of 
practice  to  more  effectively  comply  with  existing  and  anticipated 
law. 

As  a  trial  lawyer,  I  am  usually  contacted  after  the  damage  has 
been  done,  i.e.  after  suit  has  been  filed.  Currently,  my  practice 
predominantly  deals  with  defending  physicians,  hospitals  and  other 
health  care  professionals.  The  standard  of  care  is  set  by  other 
qualified  health  professionals  who  are  willing  to  testify  to  a  jury 
about  what  is  the  acceptable  practice  of  medicine.  The  challenge 
in  representing  the  health  care  industry  is  to  separate  reasonable 
practice  from  medical  sophistry  motivated  by  self  interest  (on  both 
sides  of  the  suit) . 

Plaintiffs  in  Nebraska  and  Iowa  are  more  frequently  using  the 
theory  of  informed  consent  to  pursue  recovery.  In  such  cases,  the 
physician  has  done  nothing  medically  wrong  but  allegedly  has  failed 
to  warn  the  patient  of  the  attendant  risks  associated  with  medical 
practice.  I  have  tried  and  litigated  some  of  the  leading  cases  on 
this  issue.  Jones  v.  Mallov.  245  Nebr  1,  511  NW2nd  498  (1994), 
defining  informed  consent  and  its  relationship  with  implied  consent 
and  battery.  Eccleston  v.  Chait.  241  Neb  961,  492  NW2d  860  (1992), 
outlining  the  application  of  the  professional  rule  of  informed 
consent  in  medical  negligence  cases.  Healey  v.  Lanadon,  245  Nebr 
1,  511  NW2nd  498  (1994) ,  which  dealt  with  the  merger  of  the  courts 
interpretation  of  the  continuous  treatment  doctrine,  informed 
consent,  and  the  statute  of  limitations. 

I  have  regularly  taught  classes  in  both  area  medical  schools 
since  1986.  At  the  University  of  Nebraska  Medical  Center  I  teach 
Family  Practice  residents,  participate  in  their  Grand  Rounds  issues 
lectures,  and  have  presented  lecture  series  to  the  Department  of 
Oral  Surgery.  At  Creighton  University  I  have  been  invited  on  an  ad 
hoc  basis.  In  these  classes  I  attempt  to  give  resident  physicians 
a  realistic  understcuiding  of  their  civil  and  criminal  liability  as 
practicing  physicians.  A  clear  understanding  of  the  system  and  how 
it  works  is  the  best  medicine  for  preventing  litigation. 

In  the  course  of  representing  health  care  providers  it  has 
been  my  pleasure  to  assist  them  in  developing  systems,  policy  and 
procedures  to  more  effectively  practice  in  the  medical/legal 
environment.  I  have  assisted  the  Visiting  Nurse  Association  in 
Omaha  with  quality  assurance  in  the  rapidly  changing  home  care 
arena.  I  have  assisted  family  practitioners  in  understanding  the 
importance  of  charting  phone  calls,  prescriptions  (including 
renewals) ,  and  informed  consent  sessions.  I  have  also  introduced 
some  of  my  older  clients  to  the  problem  oriented  record. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

I  participate  in  a  401 (k)  retirement  plan  with  my  current 
employer.  The  plan  is  not  actively  managed  by  my  employer.  There 
are  no  other  arrangements  concerning  anticipated  income.  I  am  paid 
a  bimonthly  salary  with  an  annual  bonus . 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts  of  interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  am  currently  representing  a  number  of  clients,  as  is  my 
law  firm.  A  list  of  active  cases  pending  or  which  may  be  filed  in 
the  Federal  Court  will  be  compiled.  I  will  recuse  myself  from  any 
such  litigation  and  I  will  follow  the  Code  of  Judicial  Conduct. 

My  wife  is  employed  with  the  Visiting  Nurse  Association  of 
Omaha.  I  will  recuse  myself  from  any  litigation  in  which  they  are 
a  party  as  long  as  she  is  employed  by  them,  or  for  cases  that  arose 
during  such  time. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No 

4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  .in  Government  Act  of  1978,  may  be  substituted  here) . 

Please  see  attached  AO-10  form. 
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5 .  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

See  attached  Net  Worth  Statement  with  attached  schedules . 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidates,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  was  the  Nebraska  State  Democratic  Party  Chair  from  June 
1993  until  October  1995.  I  was  the  Second  Congressional  District 
Chair  for  the  Nebraska  Democratic  Party  from  1986  to  1993.  As  such 
I  was  the  spokesperson  for  the  Democratic  Party  in  Nebraska  and  the 
Second  Congressional  District.  I  supported  and  was  the 
spokesperson  for  Democratic  campaigns  throughout  that  period  of 
time.   The  campaigns  included: 

Ben  Nelson  for  governor,  1990  &  94 

Bob  Kerrey  for  Senate,  1988,  1994 

J.  James  Exon  for  Senate,  1990 

Peter  Hoagland  for  Congress,  1990,  92,  94 

Bill  Clinton  for  President,  1992 

Al  Gore  for  President,  1988 

Jim  Jansen  for  Douglas  County  Attorney,  1990,  94 

Prior  to  holding  the  above  party  offices  I  was  a 
contributor  and  volunteer  in  campaigns  for  Democrats  in  National, 
State,  and  local  campaigns.   The  campaigns  included: 

Frank  Morrisson  for  Attorney  General,  1974 

Catherine  Dahlquist  for  Secretary  of  State,  1974 

Bob  Kerrey  for  Governor,  1983 

J.  James  Exon  for  Senate ,^  1978,  84 

John  Cavanaugh  for  Congress,  1978,  80 

Tom  Kenney  for  Douglas  County  Public  Defender,  1976,  80,  84, 
88,  92 


20 


925 


III.   GENERAL  (PUBLIC) 


1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lavsryer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

I  am  part  of  the  Nebraska  Bar  Association's  Volxinteer 
Lawyers  Project.  Pro  bono  clients  are  referred  by  the  Bar 
Association,  up  to  four  per  year.  However,  because  of  insurance 
conflicts  I  have  personally  handled  only  one  case  and  some  brief 
consultations . 

I  represent  two  small  Baptist  Churches  in  Omaha  at  one  half  my 
lowest  hourly  rate  and  I  charge  them  for  about  half  of  my  time. 
For  example,  I  bench  tried  a  case  for  one  of  them  that  took 
approximately  3  days,  my  total  fee  for  preparation  and  trial  was 
$500.00. 

I  also  have  two  clients  who  are  not  financially  cible  to  pay 
fees.  I  have  represented  them  pro  bono  for  the  last  15  to  20 
years . 

I  was  a  member  of  the  fundraising  steering  committee  for  the 
Omaha  Visiting  Nurses  Association  Foundation  in  1990, '91,  and  '92. 
The  Foundation  raises  money  to  provide  care  for  patients  whose 
treatment  does  not  qualify  under  any  governments  programs. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 

•policies?   If  so,  list,  with  dates  of  membership.   What  have 
you  done  to  try  to  change  these  policies? 

No 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated).. 
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A  selection  committee  was  formed  by  Senators  Exon  and 
Kerrey  in  consultation  with  Governor  Ben  Nelson.  The  committee 
included  lawyers  and  lay  people.  There  were  fourteen  members  of 
the  committee.  Three  of  the  committee  members  interviewed  me  prior 
to  making  recommendations  to  the  elected  officials.  An  application 
was  submitted  which  is  similar  to  the  application  required  of  State 
Judicial  applicants. 

The  committee  sent  all  names  to  the  elected  officials 
with  comments.  The  applicants'  names  were  kept  confidential  by  the 
committee.  It  is  my  understanding  that  I  was  one  of  the  top 
finalists. 

I  have  also  been  interviewed  by  the  United  States 
Department  of  Justice,  the  Federal  Bureau  of  Investigation,  and  the 
American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism". 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
sxibject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include : 

a.  A  tendency  by  the  judiciary  toward  a  problem- 
solution  rather  than  grievance -resolution ; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 


d. 


A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 


e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 
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The  Federal  District  Court  is  one  of  limited 
jurisdiction.  Its  purpose  is  the  enforcement  of  Federal  Law,  as 
well  as  to  adjudicate  limited  civil  actions.  The  policy-making 
branch  of  government  rests  in  the  legislature.  That  is  the  forum 
where  elected  officials  are  charged  with  making  policy  for  the 
citizenry.   The  Federal  District  Court  is  not  that  forum. 

Problems  relating  to  "judicial  activism"  should  not  arise  when 
the  court  is  performing  its  traditional  role  in  the  criminal  and 
civil  law  arenas.  I  have  witnessed  judges  use  their  own  general 
philosophic  and  social  values  in  deciding  cases  rather  than  the 
plain  intent  of  the  legislature.  However,  those  instances  have 
been  the  exception  in  our  local  Federal  and  State  jurisdictions. 

The  court's  role  is  enforcement  of  the  law,  not  legislation. 
The  consistent  application  of  law  is  the  hallmark  of  civilized 
society.  Without  it,  business  and  private  affairs  cannot  flourish. 
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FINANCIAL  STATEMENT 
NET  WORTH  JANUARY  2,  1997 


ASSETS 

LIABILITIES 

Cash  on  hand  &  in 
bank  (see  schedule) 

51,307 

Notes  payable  to 
banks - secured 

-0- 

Listed  Securities 
(see  schedule) 

43,948 

Notes  payable  to 
banks-  unsecured 

-0- 

Real  estate  owned: 
*Home 

200,000 

Real  estate  mortgage  # 
paycible  (home) 

112,000 

Autos  &  other 
personal  property: 

Van 

93  Acclaim 

Piano 

jewelry 

household  appl. 

furniture 

clothes 

5,000 
5,000 
6,000 
2,000 
500 
1,000 
1,000 

Accounts  euid  bills  due 
MasterCard  (USAA) 
VISA 

(First  Bankcard) 
MasterCard 

(United  Airlines) 

20 

00 

2,070 

Cash  value- life 

insurance : 
Mass  Mutual 
#5-538-213 
#5-153-021 

4,500 
3,500 

Other  debts: 

Life  Ins.  Loan: 
Mass  Mutual  Life 
#5-538-213 

403 

Other  assets: 

College  Loans:  Aimee 

15,000 

Total  Liabilities 

129,493 

Net  Worth 

194,262 

Total  Assets 

323,755 

Total  Liabilities  and 
net  worth 

323,755 

CONTINGENT 
LIABILITIES 

GENERAL 
INFORMATION 

As  endorser,  comaker 
or  guarantor 

none 

Are  any  assets 
pledged? 

no 

On  leases  or 
contracts 

none 

Are  you  a  defendant  in 
any  suits  or  legal 
actions? 

no. 

Legal  claims 

none 

Have  you  ever  taken 
bankruptcy? 

no 

Provision  for 
Federal  Income  Tax 

5,000 

Other  special  debt 

none 

*  317  So.  Happy  Hollow  Blvd 
Omaha ,  NE 


#  Commercial  Federal  Mortgage  Co 
Omaha,  NE 
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SECURITIES   SCHEDULE 


SECURITY: 

G.T.  Global  Health  Care  Fund 

INACOM  Corp. 

Eastman  Chemical  Co. 

Eastman  Kodak  Co. 

Gabelli  Global  Multimedia  TR  Inc 

Gabelli  Trust  Inc. 

Guinness  PLC  Sponsored  ADR 

Formerly  Guinness  Arthur  & 

Son  Co.  Sponsored 
Kulicke  &  Soffa  Industries  Inc. 
Ohio  Edison 
WMX  Technologies 
WheeleQirator  Technologies  Inc 
Kemper  U.S.  Govt.  Securities  F\ind 

Inc -SB I 
Smith  Barney  Appreciation  F\ind 

CL  A 
UTS  Ec[uity  Income  Fund  #3Q 

Blue  Chip  Stock  Ser-Qtly  Pmt 
Boeing  Co. 
Capital  Associates 
Smith  Barney  Money  F\mds  GVT 


NO. 

SHARES 

69. 

24 

56 

12 

LOO 

18. 

7841 

232 

.6554 

50 

200 

100 

11 

56 

293 

471 

347 

968 

90 

50 

865 

APPROX.  VALUE 

$     1,664 

1,904 

686 

8,113 

129 

2,181 


1,875 

4,050 

2,300 

396 

917 

2,581 

6,255 

1,293 

8,539 

200 

865 


TOTAL  APPROX.  VALUE 


43,948 


930 


AFFIDAVIT 

I,  Joseph  F.  Bataillon,  do  swear  that  the  information  provided  in 
this  statement  is,  to  the  best  of  my  knowledge,  true  and  accurate. 


[DATE)  ^T   (iiAMSr   "^^ 


OKMlNOTiUnf-SMdrHdnitil  (^.^<;2^^^^^ 


^ 


«««<M.S«TZMai   I  /  (NOTARY), 

"rOpiiatipiPicaMBu 
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FINANCIAL    DISCLOSLRE    REPORT 

NOMINATION 


S*fl^;S''- 


1.  Peraon  Reporting  (Last  nMW,   first,  alddl*  Initial) 

Batalllon,    Joseph  F. 

2.  Court  or  Organization 

U.S.D.C.    Nebraska 

3.  Date  of  Report 
01/07/97 

♦.  Title     (Article  III   judges. indicate  active  or 

senior  statu*;  Magistrate  judjes  indicate 
full-  or  part-ti«*) 

District   Court  Judge    (Nominee) 

5.  Report  Type  (check  appropriate  type) 
X     MoBinatioo.  Date  01/07/97 
Initial     Arwjal     final 

6.  Reporting  Period 
01/01/95   •   01/01/97 

7.  Oiaaters  or  Office  Address 

7000   Spring   Street 
Omaha,    NE      68106 

«.  On  the  b«is  qf  the  information  contained  in  this  Report  and 
any  modjficatioos^pertaining  thereto.^it   is,    ir)  my  dpinion, 
in  compliance  mth  applicable  Ums  afid  regulation*. 

Reviewing  Officer                                                                     Date 

IMPORTANT  NOTES;  The  imtnictioas  a<xompanyiiig  this  form  must  be  fofloweA     Complete  all  parts, 
checking  the  NONE  box  for  each  section  i^ere  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 


□ 


POSITION 
NOHE       (No  reportable  positions) 


NAME  OF  ORGANIZATION /ENTITY 


Employee 


Socioro.  Daly.  &  Sodoro 


Delegate.  House  of  Delegates   Nebraska  State  Bar  Association 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14- 17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


n 


NONE      (No  reportable  agreements) 


401 (k)  Plan  Sodoro.  Daly  &  Sodoro 


Sodoro.  Daly  &  Sodoro  1996  Bonus 


in.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE  AND   TYPE 


D 


GROSS    INCOME 
(yours,  net  spsuse^s) 


HOME      (No  reportable  non- investment  income) 


1995 


1996 


Sodoro.  Daly  &  Sodoro.  Wages 


Omaha  Visiting  Nurse  Association  (S) 


Sodoro.  Daly  &  Sodoro.  Wages 


Omaha  Visiting  Nurse  Association  (SI 


S    125000 

00 

S                 0 

00 

S    125000 

00 

S                0 

00 

s 
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FIHAMCIAL    DISCLOSnSE    REPORT 


Name  of  Person  Reporting 

Bataillon,    Joseph  F. 


Date  of  Report 
01/07/97 


IV.     REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)*  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


n 


EXEMPT 


HONE      (No  such  reportable  reimbursements  or  gifts) 


EXEMPT 


Q 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

HOME      (No  such  reportable  gifts) 


VMJS 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  appUcable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  Uability  of  the  spouse,  '(J)'  for  joint  Uability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE   CODE* 


n 


HOME      (No  reportable  liabiUties) 


First  Bank  National  Assoc. 


Student   Financial  Aid 


rf : Ill6?88,«t ifS8,ooo    5:S86?8Ji--*IWooo   ^:^h'^Ul\'MU    "•"«'•«"»»««».«» 
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rznOICZAL   DI8CI.OSDItB   RBPORT 


N«M  of  Porton  Rtportlns 

Bataillon,  Joseph  F. 


Date  of  Report 
01/07/97 


Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  Uansactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A                                                                  B 

OMcription  cf  Auats 
(including  truat  UMtt) 

PlK*  ■«)"   Ifttr   MCh.MMt 

■  iw^il   fnm  prior  oiscloeure. 

Transactiona  during  reporting  period 

(1) 

(2) 

(1) 

(2> 

If  not  exenpt  frcai  discloture 

^% 

(3) 

(*> 

,i35sf|Hinr 
'{l&lil, 

MOm        (No  reportable 
inccan,  asse^,  or 
transaetiona) 

'  "<Ba?nwa?r^'«=ct.. 

Interest 

2    Gatem  Equity  Truat  Inc. 

lividend 

3     G^lein   Stobal  Mulitawjia 
Tn»t 

lividend 

4    KOfer  **uju^   Finda:   Total 

Dividend 

5    C.T.  Global  Health  find 

Dividend 

6    EaatMn  Kodak  Co.  coaKn 

Dividend 

7    Guimaaa  PLC 

Dividend 

8    Kultcka  t  Soffa  coaann 

Dividend 

9    Otilo  Ediaon  coawm 

Dividend 

10  telth  tomay  Appreciation  Find 

Dividend 

11  UTS  Equity  IneoK  Fwid  ff3a 

Dividend 

12  toeing  Co.   i  i—iii 

Dividend 

11  Genuine  Parte  Co.  coBon 

Dividenj 

H  Joimaon  t  Johnaon  ccaaon 

Dividend 

15  UtiliCorp  Unitlad  Ine  coMon 

Dividend 

1«  Aetna  Variable  Fund 

Dividend 

17  Aetna  Incaw  MiarM 

Divldaf^ 

IB  Aetna  Fixed  Aceouit 

Sividend 

'  lE?Kfr'Bi'ftti    «1j?88Ao'88.«o     »««?8i,'?o*li?8?o<«     i«48?Jol'trt??8<«.<«o    BSg^rJ^S  fi?o88?ooo 

^  aiTca^i .  D3>    ^?«?88iVB8o,(»o   8«3*?8JiVi?:888,oooWg?»"?.;a;;M:886?88o     -^'oo.ooi  to  km.w 

'  8i!rc8r!^)'^**=  SSffif  iJTia             W?K^~'  """  -""» £|J?SS5                 i-c^fMrux 
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FIMANCIAL    DISCLOSORE    REPORT 


Naae  of  Person  Reporting 

Bataillon,    Joseph   F. 


Date  of  Report 
01/07/97 


VII.  Page  2  I^fVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-S4  of  Instructions.) 


Description  of  Assets 
(incluoTng  trust  assets) 

Indicate  xhere  «ipL{cable,  oMWr.of, 
the  asset Tjy.usihg  the.  pafentheticjl 

sF'ssiraffjiyleS^ifr''' 

Place  "(X)"  after  e«ch, asset 
excopt  free  prior  disclosure. 

Transactions  during  reporting  period 

<i) 

(2) 

(1) 

(2T 

?f5) 

p) 

If  not  exenpt  from  disclosure             | 

Oay 

(5) 

{*) 

,4Ssfiinr 

(If  private 
transaction) 

HONE       (No  reportable 
incooie.   assets,  or 
transactions) 

"*'«r^/ar1'■o*'*"°"'"=* 

* 

Dividend 

J 

T 

20 

21 

22 

23 

2« 

2S 

26 

27 

28 

29 

30 

31 

32 

33 

K 

3S 

36 

'  \SSrm^%V&\    tas?88i«'to'l»,ooo     f«»?8J,*?.*iia?ooo    83fd8?Jo?'t?i??8oo,ooo   li3lf?'{hail?()88?ooo 

Mli!rcgf?^UB3,    i«?«?IBiVB8o.ooo   5«?o?a,"to*l?:888.oooWg?*"til.SM:8l!«?88o     -^'oo.ooi  t,  k«.ooo 

Mii?e8r?«,"^=  SteBPiai.          ksjrJ'-' •»"'•->"  ^jtrssa             r^/^rut 
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FIMAMCXAL    DZSCLOSURB   REPORT 


Uamt  of  Person  Reporting 

Bataillon,    Joseph  F. 


late  of  Report 
01/07/97 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicale  part  of  Report.) 
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FZiaUfCIAL    0X8CL08UIIB    REPORT 


N«w  of  Person  Reporting 

Bataillon,  Joseph  F. 


Date  of  Report 
01/07/97 


K.  CERTinCATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
Mo.  57  of  the  Advisory  Conunittee  on  Judicial  Activities,  and  to  the  best  of  my 
]cnowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


-  ,-T  vC^^-^ 


Date  ?   J-»y  q^ 


Signature 

NOTE:  ANY  IOT)iyiDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  HAY-^BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104)  . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 


937 

SENATE  COMMITTEE  ON  THE  JUDICIARY 
OUESTlONNADtE  FOR  JUDICIAL  NOMINEES 


L    BIOGRAPmCAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Janet  Celeste  Hall 

2.  Address;  List  current  place  of  residence  and  office  address(es). 

Residence:  OfiBce: 

Robinson  &  Cole  LLP 

Hamden,  CT  065 17  One  Commercial  Plaza 

Hartford,  CT  06103-3597 

3.  Date  and  place  of  birth. 

September  15,  1948;  Lowell,  MA 

4.  Marital  Status  finclude  maiden  name  of  wife,  or  husband's  name).  List 
spouse's  occupation,  employer's  name  and  business  address(es). 


David  R.  Schaefer 

Attorney 

David  R.  Schaefer,  P.C.,  a  partner  in 

Brenner,  Saltanan  &  Wallman  LLP 

271  Whitney  Avenue 

New  Haven,  CT  06510 


I- 
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Education;  List  each  college  and  law  school  you  have  attended,  including 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 


i)         Mount  Holyoke  College 
South  Hadley,  MA 
September  1966  -  May  1970 
A.B.,  May31,  1970 

ii)        Lowell  Technological  Institute 

(now  University  of  Massachusetts  at  Lowell) 
Lowell,  MA 

Summer  Session,  June  -  August  1968 
Left  to  return  to  Mount  Holyoke  College 

iii)       New  York  University  School  of  Law 
New  York,  New  York 
September  1970  -  May  1973 
J.D.,  June  5,  1973 

Emplovment  Record;  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 


Mount  Holyoke  College 

Member,  Board  of  Trustees, 
July  1970  -  June  1973 

Center  for  Study  of  Responsive  Law 
Research  Assistant 
June  1971  -  August  1971 

Surrey,  Karasik  &  Morse 
Summer  Associate 
June  1972  -  August  1972 

Hale  &  Dorr 

Associate 

September  1973  -  September  1975 


-2 
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United  States  Department  of  Justice, 
Antitrust  Division 
Attorney;  Trial  Attorney 
October  1975  -  December  1979 

United  States  Attorney's  Office  (ED.  Va.) 
(Special  Assignment) 
Special  Assistant  U.S.  Attorney 
September  1979  -  December  1979 

Robinson  &  Cole  LLP  (previously  Robinson  &  Cole  and 
Robinson,  Robinson  &  Cole) 
Associate,  January  1980  -  December  1981 
Partner,  January  1982  -  present 

David  R.  Schaefer,  PC, 
Secretary 
1982  -  1997 

Mount  Holyoke  College  Alumnae  Association 
Member,  Board  of  Directors,  1987  -  1990 

Connecticut  Bar  Association 

Member,  House  of  Delegates,  1990  -  present 

Connecticut  Bar  Foundation 

Member,  Board  of  Directors,  1993  -  present 

Federal  Bar  Council 

Trustee,  1992  -  1993 
Vice  President,  1993  -  1994 
Vice-  Chair  of  Board,  1994  -  1995 
Chair  of  Board,  1995  -  present 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 


No. 


940 


8.        Honors  and  Awards;  List  any  scholarships,  fellowships,  honorary  degrees, 

and  honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 


Mount  Holyoke  College 

A.B.,  with  High  Honor  (1970) 

Mary  Lyon  Scholar 

Elected  Associate  Member  of  The  Sigma  Xi  Society  (1970) 

Mount  Holyoke  College  Alumnae  Association 
Ahmmae  Medal  of  Honor  (1980) 

New  York  University  School  of  Law 

Root-Tilden  Scholar  (1970  -  1973) 

Amer.  Jur.  Book  prize.  Constitutional  Law  I  (1971) 

Annual  Survey  of  American  Law, 

Staff  (1971  -  1972) 

Research  Editor  (1972  - 1973) 

Fellow,  American  Bar  Foundation. 
Fellow,  Connecticut  Bar  Foundation. 

Bar  Associations;  List  all  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member  and  give 
the  titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 


American  Bar  Association,  Member,  1973  -  present 

Connecticut  Bar  Association,  Member,  1980  -present 
Federal  Practice  Section,  Member,  1980  -  present 

Vice-Chair,  1995  -  present 
House  of  Delegates,  1990  -  present 

Federal  Bar  Council,  Member,  1987  -  present 
Trustee,  1992  -  1993 
Vice-President,  1993  - 1994 


4- 
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Federal  Bar  Council  (cont'd.) 

Vice-Chair  of  the  Board  of  Trustees,  1994-1995 
Chair  of  the  Board  of  Trustees,  1995  -  present 

Connecticut  Bar  Foundation 

Member,  Board  of  Directors,  1993  -  present 

Massachusetts  Bar  Association,  Member,  1973  -  1975 

Federal  Bar  Association  (Hartford  Chapter),  Member,  several  years  in  the  1980's 

District  of  Columbia  Bar  Association,  Member,  1976  -  present 

Hartford  Association  of  Women  Attorneys,  Member,  1993(approx.)-  present 


Member,  Planning  Committee,  Judicial  Conference, 

Second  Circuit  Court  of  Appeals,  1992  -  present 

Member,  Merit  Selection  Committee  for  Bankruptcy  Judgeship  for  U.S. 
Bankruptcy  Court  for  the  District  of  Connecticut,  1992-1993 


Chair,  Merit  Selection  Committee  for  Magistrate  Judgeship  for  U.S.  District  Court 
for  the  District  of  Connecticut,  1993 


Member,  Merit  Selection  Coimnittee  for  Magistrate  Judgeship  for  U.S.  District 
Court  for  the  District  of  Connecticut,  1996 


Gender  Committee,  Second  Circuit  Task  Force  on  Gender,  Race  and  Ethnic 
Fairness,  1994  -  1997. 

Member,  State  of  Connecticut,  Department  of  Banking,  Securities  Advisory 
Council,  1997  -  present 


-5- 
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10.       Other  Memberships;  List  all  organizations  to  which  you  belong  that  are  active 
in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which 
you  belong. 

a.  Organizations  Active  Before  Public  Bodies 

My  firm  is  engaged  in  lobbying  before  public  bodies:  some  attorneys 
represent  clients  before  regulatory  bodies  and  our  Govenmient  Relations 
Group  is  active  in  lobbying,  principally  at  the  state  level  in  the  legislatwe 
and  before  state  agencies.  (I  am  not  personally  engaged  in  this  lobbying 
activity.)  1  belong  to  various  parent/teacher  organizations  that  seek  to 
influence  local  education  decisions.    1  have  made  contributions  within  the 
last  year  to  the  following  organizations  that  thus  deem  me  a  "member"  and 
that  I  understand  engage  in  lobbying  before  public  bodies:    Preservation 
Action,  Handgun  Control,  Spring  Glen  Civic  Association,  and  Connecticut 
Fund  for  the  Environment.  (There  are  other  organizations  to  which  I  have 
contributed  in  the  last  year,  which  contribution  may  make  me  a  member, 
and  which  organizations  may  lobby.)  I  also  belong  to  the  Coimecticut  Bar 
Association  and  am  a  registered  Democrat. 

b.  Other  Organizations  (not  including  those  listed  in  response  to  Question  9) 

Moimt  Holyoke  College  Alumnae  Association 

New  York  University  School  of  Law  Alumni  Association 

Oliver  Ellsworth  Inn  of  Court 

Quinnipiac  Club,  New  Haven 

High  Lane  Club,  Hamden 

Swift's  Inn 

Church  of  St.  Mary(New  Haven) 

The  Board 

Jewish  Commimity  Center  of  Greater  New  Haven 

I  make  contributions  to  numerous  other  organizations,  and  it  is  possible 

that,  by  doing  so,  I  have  become  a  member. 


-6- 
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11.       Court  Admission;  Lbt  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information 
for  administrative  bodies  which  require  special  admission  to  practice. 


Date 


Court 


12/13/73  Supreme  Judicial  Court  of  Massachusetts  and  all  other  courts 

in  the  commonwealth  including  the  Superior  courts,  the 
highest  court  of  original  jurisdiction.  (Other  courts  include 
Probate  Court  and  District  Court.) 


2/4/74 


U.S.  District  Court  for  the  District  of  Massachusetts 


8/19/76 


District  of  Columbia  Court  of  Appeals 


10/4/79 


U.S.  Court  of  y'^>peals  for  the  FourA  Circuit 


4/14/80 


U.S.  District  Court  for  the  District  of  Coimecticut 


10/28/80  Connecticut  Sq)reme  Court  and  Superior  Court  and  all  other 

(temporary  license)   courts  (.^ipellate  and  Probate  Court) 
10/27/81 
(permanent  license) 


8/20/87 


U.S.  Court  of  Appeals  for  Ae  Second  Circuit 


6/10/91 


U.S.  Supreme  Court 


5/26/93 


U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
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12.      Published  Writings.  List  the  titles,  publishers,  and  dates  of  books,  articles, 

reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 


"Securities  Litigation,"  64  Conn.  Bar  Journal  S.I.  50  -  68  (May  1990). 


"Constitutional  Law:  Electoral  Process,"  1971/72  Annual  Survey  of  American 
Uw.  237  -  257. 


I  spoke  at  the  swearing  in  of  Alvin  W.  Thompson  as  a  United  States  District  Court 
Judge. 


I  worked  on  a  report  on  Milk  Marketing  while  at  the  Department  of  Justice, 
Antitrust  Division  in  the  1970's.  I  have  submitted  copies  of  the  front  pages  and 
index.  The  report  is  several  hundred  pages  long.  Please  let  me  know  if  further 
portions  are  needed  by  the  Committee. 


13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Excellent.  My  last  complete  physical  examination  by  my  personal  physician  was 
on  June  16,  1995. 

14.  Judicial  OflBce;  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court 

I  have  never  held  judicial  office. 
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15.       Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate 
court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 


16.       Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 


I  have  never  held  public  office  nor  nm  for  elective  public  office. 

17.      Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the 
period  you  were  a  clerk; 

I  did  not  serve  as  a  cleik  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

I  have  never  practiced  law  alone. 
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3.        the  dates,  names  and  addresses  of  law  firms  or 

offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

i)         September  1993  -  Semember  1995 

Hale  &  Dorr 
28  State  Street 
Boston,  MA  02109 

I  was  an  associate  in  the  trial  department  of  this 
general  practice  firm. 

ii)        October  1975  -  December  1979 

United  States  Department  of  Justice,  Antitrust  Division 
950  Pennsylvania  Avenue,  N.W. 
Washington,  DC.  20530 

I  was  first  an  attorney  in  the  Regulated  Industries 
Section  and  then  a  trial  attorney  in  the  Transportation 
Section  of  the  Division. 

iii)       September  1979  -  December  1979 

Office  of  United  States  Attorney 

for  the  Eastern  District  of  Virginia 
2100  Jamison  Avenue 
Alexandria,  VA  223 14 

I  served  as  a  Special  Assistant  United  States  Attorney 
on  assignment  fi^om  the  Department  of 
Justice/ Antitrust  Division. 
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iv)       January  1980  -  present 

Robinson  &  Cole 

(as  of  4/21/97,  Robinson  &  Cole  LLP) 

One  Commercial  Plaza 

Hartford,  CT  06103-3597 

I  joined  die  firm  as  an  associate  in  January  1980  and 
have  been  a  partner  since  January  1982. 

1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if  its 
character  has  changed  over  the  years? 

2.  Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

(i)        September  1973  -  September  1975 

1 .        During  fliis  period,  I  was  associated  with  the  law  firm 
of  Hale  &  Dorr  in  Boston,  Massachusetts  as  a  member 
of  the  trial  department.  My  practice  was  almost 
exclusively  civil.  The  nature  of  the  matters  1  worked 
on  were  fairly  broad  ranging.  My  cases  included 
antitrust  and  trade  practices  actions,  contract  actions 
and  professional  malpractice.  I  appeared  in  both  state 
courts  and  agencies  and  in  the  federal  district  and 
bankruptcy  courts.  I  appeared  regularly  in  court, 
primarily  on  motions  practice.  I  had  primary 
responsibility  on  small  files,  with  only  general 
supervision,  while  on  larger  matters  I  worked  with  and 
assisted  partners. 
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2.        I  represented  individuals  and  small  and  large 
corporations. 

(i)       October  1975  -  October  1976 

1 .  During  this  period  1  was  employed  in  the  Antitrust 
Division  Regulated  Industries  Section  assisting  in  the 
research  and  writing  of  a  report  on  the  regulation  of  the 
dairy  industry. 

2.  During  this  period  1  represented  the  U.S.  government. 
My  area  of  specialization  was  regulation  of  the  dairy 
industry. 

(ii)       October  1976  -  August  1979 

1 .  1  was  assigned  to  be  the  lead  trial  attorney  in  a  grand 
jury  investigation  involving  ocean  shipping.  The 
investigation  lead  to  the  return  of  indictments  on 
June  1,  1979,  naming  thirteen  individuals  and  seven 
corporations  for  violation  of  federal  antitrust  laws.  All 
defendants  entered  pleas. 

2.  I  represented  the  U.S.  government.  My  area  of 
specialization  was  criminal  antitrust  law  and  the 
regulation  of  the  ocean  shipping  industry. 

(ill)     September  1979  -  December  1979 


During  this  period,  I  was  on  special  assignment  to  the 
U.S.  Attorney's  Office  for  the  Eastern  District  of 
Virginia  in  Alexandria.  My  duties  included 
representing  the  government  in  Magistrate's  Court  on 
the  calendar  concerning  minor  criminal  matters, 
generally  one  day  a  week.  My  other  responsibilities 
included  handling  felony  criminal  cases.  Some  of 
these  cases  I  handled  on  my  own  with  general 
supervision,  and  on  others  1  assisted  another  attorney 
in  the  office.  In  connection  with  those  duties,  I  was 
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involved  in  grand  jury  presentments,  arraignments, 
hearings,  and  the  presentment  of  pleas  in  district  court. 

2.         I  represented  the  U.S.  goverrunent  and  my  area  of 
speciali2ation  was  federal  criminal  law. 

(iv)      January  1980  -  Present 

1.  My  practice  with  Robinson  &  Cole  has  been  almost  all 
civil  litigation  before  the  state  and  federal  courts  on  a 
wide  variety  of  cases.  I  have  handled  securities  cases, 
including  regulatory  matters,  civil  actions,  and  criminal 
investigations;  antitrust  and  imfair  trade  practice  cases; 
breach  of  contract  actions;  employment  cases,  and 
disputes  involving  closely-held  corporations  and 
fiduciary  duties  related  thereto. 

2.  My  typical  clients  cannot  be  placed  in  one  category.  I 
represent  large  national  corporations,  both  public  and 
closely-held,  local  companies,  and  individuals. 

My  primary  area  of  specialization  can  best  be 
characterized  as  business  disputes,  including  antitrust 
and  unfair  and  fi^udulent  trade  practices,  securities, 
breach  of  contract,  and  breach  of  fiduciary  duty. 

1.        Did  you  appear  in  court  frequently,  occasionally,  or 
not  at  all?  If  the  frequency  of  your  appearances  in 
court  varied,  describe  each  such  variance,  giving 
dates. 

While  at  my  present  firm,  my  appearances  in  court 
have  been  fairly  regular.  When  on  trial,  my 
appearances  are  much  more  regular,  typically  4-5 
days/week.  My  appearances  in  court  were  more 
fit^quent  in  the  period  approximately  1980  -  1985  for 
two  reasons:  I  appeared  in  court  more  fi-equently  on 
routine  motions,  and  I  tried  a  case  for  almost  twelve 
months  during  this  period,  when  I  generally  appeared 
in  court  four  days  a  week. 

While  on  assignment  to  the  U.S.  Attorney's  Office  in 
1979,  my  appearances  in  court  were  very  frequent, 
typically  two  to  tiiree  times  per  week. 
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My  appearances  in  court  from  1976  to  mid- 1979  were 
less  frequent  and  all  related  to  grand  jury  matters. 

I  had  no  appearances  in  court  during  the  period 
October  1975  -  September  1976. 

My  appearances  in  court  during  my  first  two  years  of 
private  practice,  1973  -  1975,  were  frequent. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

In  private  practice,  25% 

In  government  practice,  100% 

(b)  state  courts  of  record; 
In  private  practice,  75% 

In  government  practice,  0% 

(c)  other  courts. 

Less  than  1%  in  private  practice. 

The  above  percentages  reflect  numbers  of  appearances. 
In  recent  years,  I  have  spent  more  than  50%  of  my  time 
on  federal  cases  in  my  private  practice  in  Connecticut. 
However,  my  state  cases  have  required  more 
appearances  and  trial  days  than  did  my  federal  cases. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

99%  in  private  practice 
0%  in  government  practice 

(b)  criminal. 

1%  private  practice 

100%  in  government  practice 
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State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Of  my  cases  tried  to  verdict  or  judgment,  I  was  chief 
counsel  in  three  of  the  jury  trials  and  two  of  the  non- 
jury trials.  I  was  sole  counsel  in  one  non-jury  trial. 
Further,  I  was  co-counsel  in  one  jury  and  one  non-jury 
trial  and  associate  counsel  in  one  non-jury  trial. 

What  percentage  of  these  trials  was: 

(a)  jury; 

45% 

(b)  non-jury. 

55% 


18.       Litigation;  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

1.         In  Re  Grand  Jury  Proceedings  (D.C.D.C);  United  States  v. 
ACL.  D.C.D.C.  #79-271  and  United  States  v.  Bates,  et  al.  D.C.D.C.  #79- 
272  (June  1,  1979)  (Grand  Jury  78-4). 

As  lead  attorney  representing  the  United  States  in  this  grand  jury 
investigation  into  anti-competitive  practices  in  the  ocean  shipping  industry, 
1  was  responsible  for  a  staff  of  two  to  three  attorneys  and  numerous 
paralegals.  During  the  period  of  October  1976  through  December  1977,  we 
were  engaged  in  a  review  and  analysis  of  documents  which  had  been 
produced  pursuant  to  Grand  Jury  subpoena.  In  December  1977,  a  new 
grand  jury  was  convened  and  regular  sessions  of  that  jury  were  held 
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throughout  1978.  In  those  sessions,  I  examined  numerous  witnesses  and 
supervised  the  examination  of  odier  witnesses  by  the  attorneys  working 
with  me.  I  also  appeared  before  die  federal  district  court  on  motions  to 
grant  immunity  to  wimesses  claiming  privilege. 

In  1979, 1  had  primary  responsibility  for  the  drafting  and 
presentment  of  indictments  naming  13  individuals  and  7  corporations  for 
violation  of  the  federal  antitrust  laws,  the  first  such  indictments  returned 
against  persons  or  companies  involved  in  a  regulated  industry.  These 
indictments  were  returned  on  June  1,  1979.  Subsequent  to  their  return,  I 
represented  the  government  before  the  federal  district  court  in  connection 
with  the  arraignment  of  the  defendants,  preparation  of  plea  agreements  and 
sentencing  of  the  twenty  defendants  involved. 

a.  My  involvement  covered  the  period  October  1976  -  June  1979. 

b.  United  States  EHstrict  Court  for  the  District  of  Columbia 

Judge  William  B.  Bryant  (I  appeared  in  fi^ont  of  Judge  Bryant  on 
several  occasions  in  connection  widi  applications  for  grant  of 
immunity.) 

Judge  June  Green  (I  appeared  in  fi'ont  of  Judge  Green  in  coimection 
with  the  presentation  of  the  plea  agreement  and  the  entry  of  the 
pleas.) 

c.  (i)  Principal  associate  coimsel: 

Craig  W.  Conratfa 

Chief,  Merger  Task  Force 

Department  of  Justice,  Antitrust 

Division 

1401  H  St.  N.W. 

Washington,  DC.  20530 

(202)  307-5779 
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Roger  Fones 

Chief,  Transportation  Section 

Department  of  Justice,  Antitrust 

Division 

325  7th  St.  N.W.,  Suite  500 

Washington,  DC.  20530 

(202)307-6351 

(ii)    Counsel  for  some  of  the  corporate  defendants: 

John  Nannes  (counsel  for  Sea-Land) 

Skaddin,  Arps 

1440  New  York  Ave.  N.W. 

Washington,  DC.  20005 

(202)  393-5760 

William  Karas  (counsel  for  A.C.L.) 
Steptoe  &  Johnson  LLP 
1330  Connecticut  Ave.  N.W. 
Washington,  DC.  20036 
(202)  429-3000 

John  Vardaman  (coimsel  for  Sea  Train) 
Williams  &  Connolly 
725  12th  St.  N.W. 
Washington,  DC.  20005 

(202)  434-5000 

Stanley  Sher  (counsel  for  Hapag-Lloyd) 
Sher  &.  Blackwell 
200  L  St.  N.W. 
Washington,  DC.  20001 

(203)  463-2500 

Sanford  Litvack  (counsel  for  U.S.  Lines) 

Senior  Executive  Vice-President 

Walt  Disney  Co. 

500  South  Buena  Vista 

Burbank,CA  91521 

(818)560-1000 
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2.        The  Travelers  Insurance  Co.  v.  Bethlehem  Steel  Corp..  et  al.  and 
City  of  Hartford  v.  Bethlehem  Steel  Corp  ■  et  al.  No.  221 1261  and  No.  2240020, 
Connecticut  Superior  Court,  Judicial  District  of  Hartford/New  Britain  at  Hartford 
(subsequently  tried  in  New  Britain). 

These  cases  were  brought  by  the  City  of  Hartford  and  by  my  chent.  The 
Travelers  Insurance  Company,  arising  out  of  the  collapse  of  the  Hartford  Civic 
Center  roof  My  chent  insured  the  City  and  paid  on  the  policy  shortly  after  the 
collapse.  The  City  sued,  based  upon  its  uninsured  losses,  and  Travelers  sued 
based  upon  its  subrogated  right  to  recover  the  payment  it  had  made  to  the  City. 
The  defendants  included  the  architect,  the  principal  and  local  engineers,  the 
general  contractor,  the  project  manager,  and  the  builder  and  erector  of  the  roof 
frame  structure,  Bethlehem  Steel. 

When  I  began  work  on  the  case,  it  was  in  the  early  stages  of  discovery.  I 
participated  in  the  taking  of  discovery,  arguing  of  motions,  jury  selection,  and  the 
conduct  of  the  trial.  I  was  an  associate,  and  later  junior  partner,  through  the  course 
of  my  representation  of  Travelers  in  this  case.  There  was  a  senior  partner 
responsible  for  the  case. 

Jury  selection  took  several  months,  and  the  plaintiffs'  case  was  tried  for 
approximately  seven  to  eight  months,  at  which  point  the  case  was  settled. 

a.  January  1980-  April  1984. 

b.  Superior  Court  for  Ae  Judicial  District  of  Hartford/New  Britain  at 
New  Britain; 

Judge  Alfred  V.  Covello  (now  United  States  District  Court  Judge 
(D.Conn.))  (pre-trial  matters). 

Judge  Donald  T.  Dorsey  (retired;  currently  serving  as  a  State  Trial 
Referee  in  New  Haven  Superior  Court)  (trial). 

Connecticut  Supreme  Court  Justice  Angelo  Santaniello  (retired) 
(currently  serving  as  a  State  Trial  Referee  in  New  London) 
(settlement). 
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c.  (i)  Co-counsel: 


Edward  F.  Hennessey  III  (chief  counsel  for  Travelers) 
Robinson  &.  Cole  LLP 
One  Commercial  Plaza 
Hartford,  CT  06103 
(860) 275-8200 

Andrew  Groher  (counsel  for  the  City  of  Hartford) 
RisCassi  &  Davis 
75  Lafayette  Street 
Hartford,  CT  06106 

(ii)       Counsel  for  defendants: 

Vincent  J.  Dowling  (attorney  for  Vincent  Kling  &.  Associates, 

the  architect) 
Cooney,  Scully  &  Dowling 
10  Columbus  Blvd. 
Hartford,  CT  06106 
(860)527-1141 

Vincent  DeAngelo  (associated  counsel  for  Vincent  Kling  & 

Associates,  the  architect) 
44  Inwood  Lane 
Bristol,  CT  06010 
(860)  583-6240 

Judge  William  T.  Rush  (attorney  for  Harry  Danos) 
Superior  Court 
1061  Main  Street 
Bridgeport,  CT  06604 
(203)  579-6540 

Thomas  Shortell  (counsel  for 
Fraioli,  Blum  &  Yesselman) 
Updike  Kelly  &  Spellacy,  PC. 
1  State  Street 
Hartford,  CT  06103 
(860)  548-2600 
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Andrew  J.  O'Keefe  (attorney  for 
William  Crow  Construction  Co.) 
Jackson,  O'Keefe  &  Phelan 
36  Russ  Street 
Hartford,  CT  06106 
(860)  278-4040 

Peter  Schwartz,  (attorney  for 
Gilbane  Construction  Co.) 
Gordon,  Muir  &  Foley 
10  Columbus  Blvd. 
Hartford,  CT  06103 
(860)  525-5361 

Leslye  Hynes  (counsel  for  Bethlehem  Steel  Co.) 
I  cannot  locate  him;  he  may  no  longer  be  in  practice. 


3.        Carabetta  Enterprises.  Inc.  v.  St.  Christopher  Apartments,  et  aL  Civil 
Action  No.  287694,  Superior  Court,  Judicial  District  of  Hartford/New  Britain  at 
Hartford,  Jury  Verdict,  January  26,  1987,  on  q)peal  to  Connecticut  Appellate 
Court. 

This  action  involved  claims  by  my  client,  Carabetta  Enterprises,  against 
several  defendants  arising  out  of  the  sale  of  a  not-for-profit  apartment  complex  to 
The  Finch  Group,  a  Boston  real  estate  firm.  The  essence  of  die  complaint  was  that 
The  Finch  Group  and  its  ofBcers  had  engaged  in  finudulent  and  unfair  and 
deceptive  practices  to  persuade  the  owner  of  the  apartments  to  transfer  ownership 
to  The  Finch  Group  and  not  to  Carabetta  Enterprises.  I  was  sole  counsel  for 
Carabetta  Enterprises.  At  die  trial,  a  first  year  associate  assisted  me  in  taking 
notes,  researching  thai  issues  and  drafting  jury  instructions.  1  tried  the  entire  case. 
The  case  resulted  in  a  verdict  for  the  plaintiff  against  all  defendants.  Before  the 
appeal  was  briefed,  the  qxpeal  was  stayed  by  the  commencement  of  a  bankruptcy 
action  by  my  client.  At  that  point,  my  representation  of  Carabetta  Enterprises 
ceased. 

a.  Approximately  1982  •  1988. 

b.  Connecticut  Superior  Court  for  the  Judicial  District  of  Hartford/New 
Britain  at  Hartford 

Judge  Richard  Noren  (deceased) 
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c.         Eric  Daniels  (assisted  me  at  trial) 
Robinson  &  Cole  LLP 
One  Commercial  Plaza 
Hartford,  CT  06103 
(860)  275-8200 

Gary  A.  MacMillan  (counsel  for  defendant  The  Finch  Group) 
MacMillan  &  Lucas 
970  Summer  Street 
Stamford,  CT  06905 
(203)  406-4050 

Chase  Rogers  (associate  counsel  for  defendant  The  Finch  Group) 

Cummings  &  Lockwood 

4  Stamford  Plaza 

Stamford,  CT  06905 

(203)327-1700 

Deborah  Bradley  (counsel  for  defendants  Frank  Francis  and 

St.  Christopher's  Apartments 
Law  Offices  of  Larry  Lewis 
639  Research  Pkwy. 
Meriden,CT  06450 
(203)  630-3367 

4.         Rosenfield  v.  Metals  Selling  Corp..  Roseitfield  v.  Metalmast  Marine. 
Inc..  Rosenfield  v.  Rosenfield.  et  al.  Rosenfield  v.  Rosenfield.  et  al.  229  Conn. 
771,  643  A.2d  1253  (1994). 

These  cases  grew  out  of  a  dispute  between  two  brothers.  I  represented 
Raymond  Rosenfield,  who  was  plaintiff  in  all  four  actions.  Two  cases  sought 
dissolution  of  companies  which  the  brothers  owned  jointly  and  two  cases  were 
actions  against  my  chent's  co-owner/brother,  who  was  then  in  control.  Included  in 
the  derivative  actions  were  numerous  claims  of  mismanagement  by  my  client's 
brother  over  a  five-year  period.  My  client's  brother  asserted  counterclaims  of 
mismanagement  and  misuse  of  corporate  assets  reaching  back  over  20  years.  The 
cases  were  tried  together  over  22  trial  days  before  the  court.  The  court  ordered  the 
companies  dissolved.  The  court  rejected  the  claims  of  each  brother  against  the 
other  for  mismanagement.  The  other  side  appealed  the  decision  and  my  client 
cross-appealed.  The  trial  court's  decision  was  upheld  on  appeal.  I  was  chief 
counsel  and  was  assisted  by  an  associate. 
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a.  Approximately  1989  -  1994. 

b.  Connecticut  Superior  Court  for  the  Judicial  District  of  Windham  at  Putnam 
and  Willimantic 

Judge  Russell  Potter 

c.  Daniel  Sullivan  (associate  plaintiffs  counsel) 
Robinson  &  Cole  LLP 

One  Commercial  Plaza 
Hartford,  CT  06103 
(860)  275-8200 

Matthew  J.  Forstadt  (counsel  for  defendants) 
Wofsey,  Rosen,  Kweskin  &  Kuriansky 
600  Summer  Street 
Stamford,  CT 
(203)  327-2300 

Lewis  G.  Schwartz  (co-counsel  for  defendants) 

Shipman  &  Goodwin  LLP 

One  Landmark  Square 

Stamford,  CT  06901 

(203)324-8106 

5.         Schreiber  v.  Society  for  Savings,  et  al.  Civ.  #90-48  (WWE),  United 
States  District  Court  (D.Coim.). 

This  is  a  class  action  for  violation  of  the  federal  securities  laws.  The 
plaintijff  claims  fraudulent  misrepresentation  by  the  management  of  this  bank 
during  1989  and  1990,  primarily  based  on  inadequate  loan  loss  reserves.  This  case 
has  been  through  exhaustive  discovery  and  a  motion  for  sunmiary  judgment  was 
recently  denied.  lamchief  counsel  for  all  defendants:  Society  for  Savings 
(merged  with  and  now  called  Bank  of  Boston  Connecticut);  the  former  president 
of  the  bank,  the  former  chief  financial  officer,  and  the  former  controller.  The 
deposition  of  certain  expert  witnesses  will  now  be  taken,  after  which  a  trial  is 
expected. 

a.         1990  -  present 
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b.  United  States  District  Court  for  the  District  of  Connecticut.  The  case  has 
been  assigned  to  five  District  Court  Judges  since  its  fihng. 

The  motions  to  dismiss  were  briefed  and  decided  when  the  case  was 
pending  before  now  Chief  Judge  Peter  C.  Dorsey.  Judge  Dorsey  also 
conducted  a  day-long  settlement  conference. 

The  Motion  for  Summary  Judgment  was  briefed  and  argued  when  the  case 
was  pending  before  Judge  Squatrito.  The  case  has  now  been  transferred  to 
Judge  Warren  Eginton. 

c.  Craig  Raabe  (associate  counsel  for  defendants) 
Robinson  &  Cole  LLP 

One  Commercial  Plaza 
Hartford,  CT  06103-3597 
(860)  275-8200 

Irving  Bizar  (co-counsel  for  plaintiff) 
Bizar,  Martm  &  Taub,  LLP 
1350  Avenue  of  the  Americas 
New  York,  NY  10019 
(212)265-8600 

J.  Daniel  Sagarin  (co-counsel  for  plaintiff) 
Harris,  Beach  &  Wilcox 
147  North  Broad  Street 
Milford,  CT  06460 
(203)  877-8000 

6.         In  Re  O'Sullivan's  Fuel  Oil  Co..  Debtor  (Chapter  7),  Case  No.  84- 
00038  (RLK):  Germain.  Trustee  v.  The  Connecticut  National  Bank.  Adversary 
Proceeding  No.  2-87-0078,  U.  S.  Bkcy.  C.  (D.  Conn). 

In  this  Adversary  Proceeding  in  Bankruptcy  Court,  1  represented  the 
defendant  bank  which  was  sued  by  the  plaintiff  debtor,  a  bankrupt  oil  supply 
company,  on  various  theories  of  "lender  liability." 

The  Bank  filed  a  Motion  to  Strike  the  jury  demand,  contending  that  the 
trustee  had  neither  a  statutory  nor  Seventh  Amendment  right  to  a  jury  trial.  The 
Bankruptcy  Court  denied  the  defendant's  motion  to  strike  and  an  appeal  of  this 
ruling  was  taken  to  the  District  Court.  In  Re  O'Sullivan's  Fuel  Oil  Co..  103  BR. 
388  (Bankr.  D.Conn.  1989).  The  District  Court  (Judge  Peter  C.  Dorsey)  affirmed. 
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Germain  v.  CNB.  1 12  BR.  57  (D.Conn.  1990).  That  decision  was  appealed  by 
the  Bank  to  the  Second  Circuit  Court  of  Appeals.  The  Court  of  Appeals  dismissed 
one  appeal  sua  sponte  for  lack  of  jurisdiction  under  28  U.S.C.  §  1292(b).  Germain 
V.  CNB.  926  F.2d  191  (2nd  Cir.  1991).  (Another  appeal,  taken  pursuant  to  the 
collateral  order  doctrine,  was  dismissed  after  argument.  Germain  v.  CNB.  930 
F.2d.  1038  (2nd  Cir.  1991). 

A  Petition  for  Certiorari  of  the  §  1292(b)  decision  was  filed  and  granted  by 
the  United  States  Supreme  Court.  Germain  v.  CNB.  502  U.S.  905  (1991).  The 
decision  of  the  Second  Circuit  was  reversed  upon  a  9-0  ruling  by  the  Supreme 
Court  that  there  was  jurisdiction  to  hear  appeals  in  bankruptcy  cases  under  Section 
1292(b).  CNB  V.  Germain.  503  U.S.  249  (1992).  On  remand,  the  Second  Circuit 
ruled  that  tfie  plaintiff  was  entided  to  a  jury  trial  in  the  District  Court.  Germain  v. 
CNB.  988  F.2d  1323  (2nd  Cir.  1993).  Subsequent  to  die  remand  of  the  case  to  die 
Bankruptcy  Court,  the  parties  settled. 

Throughout  the  case,  I  was  chief  counsel,  and  at  some  points,  sole  counsel, 
for  the  defendant,  Connecticut  National  Bank.  At  other  times,  I  was  assisted  by 
various  associates  in  my  firm. 

a.  Approximately  1987  -  1994. 

b.  Judge  Robert  Krechevsky, 
United  States  Bankruptcy  Court 
(D.  Conn.) 

Chief  Judge  Peter  C.  Dorsey, 
United  States  District  Court 
(D.  Conn.) 

Judges  Winter,  Mahoney  and  Walker  and  United  States  Court 
of  Appeals  (2nd  Cir.)  (926  F.2d  191) 

Judges  Oakes,  Kearse  and  McLaughlin,  United  States 
Court  of  Appeals  (2nd  Cir.)  (930  F.2d  1038) 

Judge  Meskill,  Oakes  and  McLaughlin,  United  States 
Court  of  Appeals  (2nd  Cir.)  (988  F.2d  1323) 

Chief  Justice  Rehnquist,  Justices  White,  Blackman, 
Stevens,  O'Connor,  Scalia,  Kennedy,  Souter  and  Thomas, 
United  States  Supreme  Court  (503  U.S.  249) 
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c.  (i)  Associates  who  worked  on  the  file  with  me  at  various  times: 

Robert  A.  Izard 
Robinson  &  Cole  LLP 
One  Commercial  Plaza 
Hartford,  CT  06103-3597 
(860)275-8215 

Linda  Morkan 
Robinson  &  Cole  LLP 
One  Commercial  Plaza 
Hartford,  CT  06103-3597 
(860) 275-8200 

G.  Eric  Bnmstad,  Jr. 
Hebb  &  Gitlin 
One  State  Street 
Hartford,  CT  06103 
(860)  240-2700 

(ii)       Thomas  Germain,  Trustee.  (Attorney  Germain  represented 

himself  as  trustee.  I  do  not  know  the  current  location  of  Mr.  Germain.  He 
has  resigned  fi^om  the  bar  due  to  his  conviction  for  theft  of  monies  from 
bankruptcy  estates.)  An  attorney  who  was  associated  with  Mr.  Germain 
and  who  did  some  work  on  the  matter  in  its  early  stages,  as  well  as 
subsequent  to  Mr.  Germain's  replacement,  was: 

Edward  Taiman 
Chorches  &  Novak 
1260  Silas  Deane  Highway 
Wethersfield,CT  06109 
(860)  257-1980 

Anthony  Novak,  substitute  Trustee 

Chorches  &  Novak 

1260  Silas  Deane  Highway 

Wethersfield,  CT  C6109 

(860)257-1980 
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7.         Southinpton  Savines  Bank  v.  Geladino.  et  al.  40  Conn.  App.  23,  668  A.  2d 
733,  cert,  den.,  236  Conn.  908,  670  A.2d  1307  (1995). 

These  eighteen  cases  were  originally  filed  as  foreclosure  actions  against 
Joseph  Geladino  and  various  family  members  and  business  associates  (collectively 
"Geladino  parties"),  who  were  obligors  on  notes  given  to  Southington  Savings 
Bank.  The  notes  were  all  in  default.  Mr.  Geladino  had  been  a  developer  in  the 
Southington  area  whose  business  was  adversely  affected  by  the  decline  in  the  real 
estate  market  in  the  late  '80's  and  early  '90's.  In  fourteen  of  the  eighteen  cases,  the 
Geladino  parties  asserted  counterclaims  against  the  Bank,  alleging  various  legal 
theories  of  "lender  Uabihty."  At  Ae  heart  of  the  Geladino  parties'  counterclaims 
was  the  allegation  that  an  officer  of  the  bank  had  improperly  induced  them  to  enter 
into  various  transactions  they  would  not  otherwise  have  and  that  these  transactions 
led  to  their  financial  ruin. 

I  was  chief  counsel  for  the  Bank  and  its  officers  and  directors  in  this  and 
related  litigation  and  was  assisted  by  an  associate  in  my  office.  The  cases  were 
tried  to  judgment  before  the  court.  The  court  issued  a  100-page  decision,  ruling 
for  the  Bank  in  seventeen  of  the  actions  and  for  the  debtors  on  their  counterclaim 
in  one  of  the  cases.  The  Geladino  parties  and  the  Bank,  respectively,  appealed 
these  judgments  to  the  Coimecticut  Appellate  Court.  The  seventeen  judgments  of 
the  Superior  Court  in  favor  of  the  Bank  were  affirmed,  and  the  one  judgment 
against  the  Bank  was  reversed.  After  several  filings  in  bankruptcy  court  by  some 
of  the  Geladino  parties,  tiie  parties  entered  into  an  agreement  to  settle  these 
eighteen  cases  and  all  related  claims. 

a.  1991  -  1995. 

b.  Connecticut  Superior  Court  for  the  Judicial  Distiict  of  Hartford/New 
Britain  at  New  Britain,  Judge  (Ret.)  Joseph  Goldberg,  sitting  as  a  State 
Trial  Referee. 

Connecticut  Appellate  Court,  Judges  Connolly,  Lavery  and  Hennessey. 

c.  Christopher  J.  Hug  (principal  associate  counsel) 
Robinson  &  Cole  LLP 

One  Commercial  Plaza 
Hartford,  CT  06103-3597 
(860)  275-8294 
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Thomas  Lonardo  and 

Sebastian  Guiliano  (co-counsel  for 

the  Geladino  parties) 

8  Research  Parkway 

Wallingford,  CT  06492 

(203) 265-2554 

8.         Chang,  et  al  v.  North  American  Holdings  Corp..  etal.  Civ.  No.  2-88-122, 
(U.S.D.C,  D.  Conn.). 

This  was  a  class  action  for  securities  fraud  against  a  brokerage  firm.  I  was 
chief  counsel  for  a  law  firm  which  did  legal  work  for  the  brokerage  firm.  One  of 
the  firm's  partners  sat  on  the  board  of  the  brokerage  firm.  Other  defendants 
included  officers  and  directors  of  the  brokerage  firm  and  an  accounting  firm. 

After  a  Motion  to  Dismiss  was  denied,  some  discovery  was  done  and  then 
serious  efforts  were  undertaken  to  settle  the  case.  After  nearly  a  year  of  mediation 
before  a  Magistrate  Judge,  the  litigation  was  settled. 

a.  Approximately  1989  to  1993. 

b.  U.S.  District  Court  (D.  Conn.) 

The  case  was  assigned  to  now  Chief  Judge  Peter  C.  Dorsey. 

The  case  was  mediated  by  then  Magistrate  Judge  F.  Owen  Eagan,  now 

retired  and  serving  as  a  private  mediator  at: 

Mediation  Consultants,  Inc. 

1013  Farmington  Ave. 

West  Hartford,  CT  061 17 

(860)521-9322 

c.  Attorney  Robert  A.  Izard  (associate  counsel) 
Robinson  &  Cole  LLP 

One  Commercial  Plaza 
Hartford,  CT  06103 
(860)275-8215 
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Eliot  B.  Gersten  (counsel  for  plaintiffs) 
Gersten  &  Clifford 
214  Main  Street 
Hartford  CT  06106 
(860)  527-7044 

Andrew  M.  Schatz  (counsel  for  North  American) 
Schatz &  Nobel,  PC. 
216  Main  Street 
Hartford,  CT  06106 
(860)  493-6292 

Stephen  L.  Ratner  (counsel  for  Pershing  Div.,  Donaldson,  Lufkin  & 

Jenrette  Securities  Corp.) 
Rosenman  &  Colin 
575  Madison  Avenue 
New  York,  NY  10022 
(212)940-8800 

Allan  B.  Taylor  (counsel  for  Pershing  Div.) 

Day,  Berry  &  Howard 

CityPlace  1 

Hartford,  CT  06103-3499 

(860)  275-0255 

Neal  Schwarzfeld  (counsel  for  Gene  Morgan  Financial) 

Schwarzfeld,  Ganfer  &  Shore 

360  Lexington  Avenue 

New  York,  NY  10017 

(212)922-9250 

Gerald  R.  Swirsky  (co-counsel  for  Gene  Morgan  Financial) 

Gordon,  Muir  &  Foley 

Hartford  Square  North 

10  Columbus  Boulevard 

Hartford,  CT  06106-1944 

(860)  525-5361 

(The  above  are  the  principal  counsel  involved.) 
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9.        Quarles  v.  Remin|gton  Anns,  et  al.  Civ.  No.  B-89-568,  (U.S.D.C.  (D. 
Conn.). 

This  action  was  a  race  discrimination  employment  case  brought  gro  se  by 
Mr.  Quarles  against  his  former  employer,  Remington  Arms,  and  against  his  union 
for  breach  of  its  duty  to  represent  him.  1  became  involved  in  the  case  when  I 
accepted  a  pro-bono  assignment  from  the  District  Court  (Eginton,  Jr.)  several  years 
after  Mr.  Quarles  had  filed  his  complaint  pro  se. 

Mr.  Quarles  claimed  that  he  had  been  fired  from  his  job  for  unsafe  practices 
when  other  employees  engaged  in  unsafe  practices  were  not  fired.  He  denied  he 
had  engaged  in  unsafe  practices.  The  case  was  tried  to  a  jury  for  six  days.  The 
legal  basis  for  Mr.  Quarles'  claims  were  sustained  in  a  ruling  denying  the  Union's 
Motion  for  Summary  Judgment,  which  Motion  was  primarily  briefed,  and  was 
argued,  by  my  associate.  848  F.  Supp.  328  (D.  Conn.  1994).  Ultimately,  the  case 
turned  on  the  fundamental  issue  of  whether  the  adverse  treatment  of  Mr.  Quarles 
by  the  company  had  been  motivated  by  race.  The  jury  found  for  the  defendants  on 
this  issue.  Mr.  Quarles  has  taken  a  pro  se  appeal  of  this  verdict. 

a.  Late  1989  to  September  1995. 

b.  United  States  District  Court  for  the  District  of  Connecticut 
Judge  Warren  W.  Eginton  (pretrial) 

Judge  Gerhard  Goettel  (trial) 

c.  Duncan  MacKay  (associate  counsel) 
Legal  Department 

Northeast  Utilities  Service  Co. 
P.  O.  Box  270 
Hartford,  CT  06141 
(860)665-3495 

Robert  Danaher  (counsel  for  Remington  Arms) 
Sturm  Ruger  &  Co.,  Inc. 
One  Lacey  Place 
Southport,CT  06490 
(203)  259-7843 
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Richard  M.  Greenspan  (counsel  for  Union) 
22  Heatherdell  Road 
Ardsley.NY  10502 
(914)674-1975 

10.       Thames  River  Recycling.  Inc.  v.  Anthony  J.  Gallo.  et  al.  Civ.  No. 
94-0073408S.  Jury  verdict,  November  1,  1996,  on  appeal  to  Coimecticut 
Appellate  Court,  No.  AC  16742. 

This  action  was  commenced  on  behalf  of  my  client,  Thames  River 
Recycling,  and  three  of  its  shareholders,  against  a  fourth  shareholder  and  two  of 
his  companies  alleging  various  theories  arising  out  of  the  defendants'  failure  to 
comply  with  the  terms  of  a  twenty-year,  exclusive  supply  contract.  The  individual 
plaintiffs  and  defendants  all  own  or  control  beer  distribution  companies  in 
Connecticut.  The  three  plaintiffs,  among  others,  had  formed  the  plaintiff 
corporation  in  1980  in  order  to  perform  the  recycling  func*  on  mandated  by  the 
Connecticut  Bottle  Bill.  In  1992,  the  defendants  entered  i  to  a  series  of 
agreements  with  the  plaintififs  which  provided  for  the  defendants  to  supply  all  of 
their  recyclable  materials  to  the  plaintiff  company.  In  199^ ,  the  plaintiffs  learned 
that  the  defendants  had  failed  to  live  up  to  this  promise  anc  sued  them  for 
enforcement  of  the  remainder  of  the  20-year  supply  agreer  ent  and  for  past 
damages. 

I  was  chief  counsel  for  the  plaintiffs  and  was  assists  d  by  an  associate  in  my 
firm.  The  case  was  tried  to  a  jury  in  October  of  1996  and  i  verdict  for  the 
plaintiffs  was  returned  on  November  1,  1996,  awarding  th  ,  plaintiff  Thames  River 
over  $500,000  in  past  damages.  Piu-suant  to  a  stipulation,  the  findings  of  the  jiuy 
also  resulted  in  the  entry  of  an  order  by  the  court  enforcing  compliance  by  the 
defendants  with  the  supply  contract  for  the  remaining  sixteen  years  of  the  contract. 
The  defendants  have  appealed  the  judgment.  The  appeal  is  presently  pending  in 
the  Appellate  Court. 

a.  May  1995  -  present. 

b.  Connecticut  Superior  Court  for  the  Judicial  District  of  Middlesex  at 
Middletown,  Judge  Salvatore  F.  Arena 

c.  Bradford  S.  Babbitt  (associate  counsel) 
Robinson  &  Cole  LLP 

One  Commercial  Plaza 
Hartford,  CT  06103-3597 
(860)  275-8200 
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Ira  Grudberg  (counsel  for  the  defendants) 
Jacobs,  Grudberg,  Belt  &  Dow 
350  Orange  Street 
New  Haven,  CT  06503 
(203)772-3100 

19.       Legal  Activities;  Describe  the  most  significant  legal  activities  you  have 

pursued,  including  significant  litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been  waived.) 

In  addition  to  my  trial  experience,  I  believe  there  are  other  aspects  to  my  practice 
which  are  of  significance.  A  growing  part  of  my  practice  includes  advising  clients, 
who  have  pre-litigation  disputes,  about  the  risks  and  benefits  of  litigation,  and 
working  with  clients  to  find  resolutions  to  their  disputes  short  of  litigation  and 
trial.  This  aspect  of  my  practice  borrows  heavily  fi-om  my  trial  experience, 
because  the  clients  need  an  experienced  assessment  of  their  position  and  likely 
outcome  at  trial.  It  also  requires  a  searching  analysis  of  what  the  cUent  and  his 
adversary  really  need  to  settle  their  differences.  In  addition,  I  have  had  large  cases 
with  substantial  discovery  of  witnesses  and  documents. 

I  devote  a  substantial  amount  of  time  to  professional  responsibility  and  ethics 
issues  at  my  firm,  an  area  for  which  I  am  administratively  responsible.  In  that 
capacity,  I  have  become  informed  of  current  and  difficult  ethics  issues  and 
provided  on  countless  occasions  advice  and  direction  to  partners  and  associates  on 
these  issues.  I  have  made  presentations  on  issues  raising  ethical  consideration  to 
young  lawyers  in  and  out  of  my  firm. 

I  have  been  privileged  to  serve  on  three  merit  selection  committees  in  the  last  five 
years,  one  for  a  new  bankruptcy  judgeship  and  two  for  magistrate  judgeships.  I 
served  as  chair  of  one  of  the  magistrate  judge  committees.  The  work  of  these 
committees  has  a  direct  bearing  on  die  quality  of  the  person  chosen  to  serve  in 
these  non- Article  injudicial  positions.  In  each  instance,  the  committee  sought  to 
publicize  the  vacancy  widely,  reviewed  all  applications  received,  and  then 
interviewed  approximately  20  candidates  each  time.  This  process  provided  me  an 
opportunity  to  focus  on  what  qualities  are  most  important  to  a  judicial  fiinction. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stocks,  options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

There  is  no  buy-out  by  my  firm  of  a  departing  partner.  At  the  beginning  of  each 
year,  every  partner  in  my  law  firm  is  assigned  a  percentage  interest  in  the  profits  of 
the  firm  for  that  year.  That  percentage  is  adjusted  on  a  eto  rata  basis  if  a  partner 
leaves  the  partnership  prior  to  the  end  of  the  calendar  year.  During  the  year,  each 
partner  receives  a  draw  based  on  his  percentage  of  the  projected  budgeted  income. 
At  the  end  of  the  calendar  year,  there  is  a  final  distribution  in  accordance  with  the 
respective  interests  of  each  person  who  was  a  partner  in  the  firm  during  that  year 
and  the  total  income  of  the  firm.  All  payments  to  be  made  to  me  by  my  law  firm 
would  be  completed  by  the  end  of  the  year  during  which  1  leave  the  frnn.  The 
amount  of  the  payment  is  determined  by  my  fixed  percentage  times  net  income, 
pro  rated  for  the  portion  of  the  year  I  was  a  member  of  the  firm. 

The  firm  owns  some  of  the  floors  in  the  building  in  which  it  practices  in  Hartford. 
Each  year,  each  partner's  interest  is  calculated  by  multiplying  a  partner's 
cumulative  participation  percentage  as  a  percentage  of  the  total  participation 
percentages  awarded  since  the  space  was  purchased,  times  the  value  appraised  as 
of  year-end  less  the  debt  at  year-end.  As  of  December  3 1,  1996,  my  account  was 
negative.  The  value  of  a  withdrawing  partner's  share  is  determined  as  of  the  end  of 
the  calendar  year  in  which  he/she  withdraws.  If  a  withdrawing  partner's  share  has 
value,  payment  is  made  in  the  form  of  an  interest-bearing  note. 

1  have  a  retirement  account  with  Scudder  (formerly  with  Fleet  Bank)  through  my 
firm's  retirement  plans.  All  contributions  are  made  by  me,  and  my  firm  has  no 
control  over  my  account.  I  v«ll  "roll  over"  my  retirement  fund  assets  into  an 
independently  held  account  when  I  leave  the  firm. 
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2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  Financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

I  will  be  guided  by  the  Code  of  Judicial  Conduct  in  detennining  areas  of  concern. 
There  are  currently  no  categories  of  litigation  that  are  likely  to  represent  potential 
conflicts  of  interest  for  me.  The  only  areas  where  financial  arrangements  may 
present  a  potential  conflict  of  interest  relate  to  financial  interests  disclosed  in  my 
Net  Worth  Statement. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the 
court?  If  so,  explain. 


Yes.  1  am  the  president-elect  of  the  Alumnae  Association  of  Mount  Holyoke 
College  for  a  term  of  three  years  commencing  July  1,  1997.  As  president,  I  would 
also  serve  as  a  Trustee  of  Mount  Holyoke  College  for  three  years.  Both  positions 
would  be  without  compensation. 


4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  SSOO  or  more  (If  you  prefer  to  do  so,  copies  of  the 
financial  disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

See  attached  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

See  attached  Net  WorA  Statement. 
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Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  no, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 


No. 


971 

ni.  GENERAL  (PUBLIC) 

An  ethical,  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  a  every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 


At  the  district  court's  request,  I  undertook  the  representation  of  a  plaintiff  in  a  race 
discrimination  action  he  had  filed  qto  se  against  his  former  employer  and  union. 
With  the  assistance  of  an  associate,  we  worked  on  this  case  from  1989  through 
trial  before  a  jury,  which  took  place  in  September  1995.  1  personally  spent  over 
225  hours  in  this  representation. 


Again  at  the  request  of  the  district  court,  1  am  currently  representing  a  gro  se 
defendant  in  a  tradename  case.  To  date,  I  have  personally  spent  approximately  15 
hours  in  this  still  continuing  representation. 


1  have  served  on  the  Board  of  the  Connecticut  Bar  Foundation  since  1993.  The 
Foundation,  inter  alia,  has  the  responsibility  to  administer  lOLTA  funds  which  are 
given  to  organizations  which  provide  legal  services  to  the  disadvantaged.  Among 
my  other  duties,  1  have  served  on  the  Grant  Making  Coirmiittee  for  two  years, 
reviewing  the  appUcations  of  legal  service  providers.  I  estimate  1  spend 
approximately  40  hours  a  year  on  average  on  my  duties  as  a  Board  Member. 


1  have  served  as  a  member  of  the  Clients'  Security  Fund  of  our  state  bar  association 
for  four  years.  This  conunittee  reviews  and  investigates  claims  made  by  client 
victims  of  defalcating  attorneys.  The  victims  are  typically  individuals  of  limited 
means  or  small  businesses.  The  time  spent  varies  depending  upon  the  claims  1  am 
assigned  to  investigate,  but  1  would  roughly  estimate  that  1  spend  35  hours  a  year 
on  the  work  of  this  committee. 


I  currently  serve  on  a  parent  advisory  committee  at  my  town  high  school,  Hamden 
High  School.  The  committee  is  addressing  issues  raised  by  the  U.S.  Office  of 
Civil  Rights.  The  committee  was  formed  last  fall,  and  I  have  spent  approximately 
15  hours  to  date  on  its  work. 


35 


972 


I  have  volunteered  in  my  town's  youth  basketball  league  for  several  years  co- 
coaching  girls'  and  boys'  teams.  Each  year  each  team  takes  approximately  30 
hours. 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any 
organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?  If  no,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

No. 

The  only  activity  that  may  be  responsive  to  this  question  is  a  group  of  women  who 
meet  once  a  month  for  lunch.  It  was  formed  in  the  1970's  and  is  called  "The 
Board."  1  was  asked  to  join  in  the  early  1980's.  It  is  not  an  organization:  it  has 
never  had  by-laws,  any  structure,  or  any  physical  location.  A  small  group 
continues  to  gather  for  lunch  monthly,  although  I  have  not  attended  in  years. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates 
for  nomination  to  the  federal  courts?  If  so,  did  it  recommend  your 
nomination?  Please  describe  your  experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated). 


There  is  no  such  selection  commission  in  my  jurisdiction.  I  was  first  contacted 
briefly  by  an  aide  to  Senator  Dodd.  I  subsequently  had  several  conversations  with 
Attorney  Diana  Huffman,  another  aide  to  Senator  Dodd.  I  spoke  with  Senators 
Dodd  and  Lieberman.  I  also  spoke  with  one  of  Senator  Lieberman's  aides.  I  was 
then  informed  that  Senators  Dodd  and  Lieberman  were  recommending  me  to  the 
President  for  his  consideration  of  me  for  nomination  to  the  United  States  District 
Court  for  the  District  of  Connecticut. 


Following  this  recommendation,  I  have  been  interviewed  by  representatives  of  the 
Department  of  Justice,  FBI,  and  the  ABA,  and  a  committee  of  the  Connecticut  Bar 
Association,  all  as  part  of  an  investigation  of  my  experience  and  qualifications. 
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Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  an  such  case, 
issue,  or  question?  if  so,  please  explain  fully. 


No. 


5.         Please  discuss  your  views  on  the  following  criticism  involving  "judicial 

activism."  The  role  of  the  Federal  judiciary  within  the  Federal  government, 
and  within  society  generally,  has  become  the  subject  of  increasing  controversy 
in  recent  years.  It  has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c         A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing 
oversight  responsibilities. 

The  principle  of  separation  of  powers  forms  the  very  foundation  of  our  system  of 
government.  The  federal  judiciary  plays  an  essential,  but  defined  role  in  that 
system.  It  has  been  assigned  by  the  Constitution  the  responsibility  to  decide  cases 
or  controversies  that  are  brought  before  it  and  are  within  its  jurisdiction. 
Principles  of  standing  and  ripeness,  as  defined  by  Supreme  Court  precedent,  must 
be  consistently  applied  to  insure  that  the  role  played  by  the  judiciary  is  the  one 
assigned  to  it  by  Ae  Constitution. 
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The  district  court's  disposition  of  any  one  case  must  be  determined  by  the  facts  and 
issues  presented  by  that  case.  It  is  not  the  role  of  the  judiciary  to  decide  issues  not 
properly  before  it  or  to  create  duties.  The  court  must  look  to  law  as  enacted  and 
the  constitution  as  the  source  of  litigants'  rights  or  duties.  Only  remedies 
necessary  to  resolve  the  case  before  the  court  should  be  considered. 


The  principles  of  separation  of  powers  must  be  vigilantly  maintained  if  our  society 
is  to  preserve  the  careful  balance  created  by  our  Constitution. 
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JANET  C  HALL 

FINANCIAL  STATEMENT 

NET  WORTH 

Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all  assets  (including 
back  accounts,  real  estate,  securities,  tnists,  investments,  and  other  financial  holdings)  all  liabilities  (including 
debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself  your  spouse,  and  other  immediate  members  of 
your  household. 

(All  entries  are  joint  with  my  husband  unless  otherwise  indicated  (S)  if 
solely  my  spouse's;  (I)  if  solely  mine;  (C)  if  solely  my  children's) 


ASSETS 

LIABILmES                                  1 

Cash  on  hand  and  in  banks 
(Schedule  1) 

J         17.600 

00 

Notes  payable  to  banks-secured 

J               0 

00 

U.S.  Government  Securities  - 
(Schedule  2) 

4.500 

00 

Notes  payable  to  banks- 
unsecured 

0 

00 

Listed  securities  — 
(Schedule  3) 

395.305 

62 

Notes  payable  to  relatives 

10.000 

00 

Unlisted  securities  -  (Schedule 

4) 

150.000 

00 

Notes  payable  to  others 

0 

00 

Accounts  and  notes  receivable: 

Accounts  and  bills  due 
(current) 

4.000 

00 

est 

Due  from  relatives  and  friends 

0 

00 

Unpaid  income  tax 

Due  from  others 

0 

00 

Other  unpaid  tax  and  interest 

0 

00 

Doubtfiil 

0 

00 

Real  estate  mortgage  payable 
(Schedule  8) 

209.404 

48 

(Schedules) 

375.000 

00 

Chattel  mortgages  and  other 
liens  payable 

0 

00 

Real  estate  mortgages  receivable 

60,000 

00 

Other  debts  -  itemize: 

Autos  and  other  personal 
property 

70,000 

00 

Robinson  &  Cole  capital 
account(12/3l/%) 

24.752 

00 

Cash  value  -  life  insurance  (H-S) 

45,000 

00 

est 

Other  assets  -  itemize: 

Pensions  (Schedule  6) 

1.047.278 

04 

Tax  Escrow 

3,140 

35 

Partnership  Interest 
(Schedule?) 

0 

00 

Total  Uabilities 

$    248,156 

48 

Net  Worth 

1.919.667 

53 

Total  Assets 

S   2.167.824 

01 

Total  Uabilities  and  net  worth 

S  2.167,824 

01 

CONTINGENT  UABIUnES 

GENERAL  INFORMATION 

As  endorser,  comaker  or 
guarantor 

NC»IE 

Are  any  assets  pledged?  (Add 
schedule.) 

NO 

On  leases  or  contracts 

NONE 

Are  you  defendant  in  any  suits 
or  lesal  actions? 

NOT 
INDIVID 

UA 

LLY 

Legal  Claims 

NONE 

Have  you  ever  taken 
bankruptcy? 

NO 

Provision  for  Federal  Income 
Tax 

NCH4E 

Other  special  debt 

1.613.133 

1$ 
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SCHEDULE  - 1  CASH  ON  HAND  AND  IN  BANKS 

FLEET  CHECKING  $  4.000.00 

SAVINGS     (JT)(C)  $12,400.00 

FIRST  UNION  (C)  i    1.200.00 

$17,600.00 


SCHEDULE  -  2  U.  S.  GOVERNMENT  SECURITIES 

VARIOUS  U.  S.  SAVINGS  BONDS  (C)  $4.500.00  (approx.) 


SCHEDULE  -  3  LISTED  SECURITIES  (INCLUDING  MUTUAL  FUNDS) 

SHARES       PRICE  VALUE 

$  1.031.11 

$  4.671.39 

$  1.585.00 

$  43,859.76 

$  63.970.57 

$  75.676.40 

$  57.079.15 

$  16.008.82 

$  84.259.51 

$  11.880.03 

$  13.784.70 

$  8.280.80 

$  13,218.36 


Pepco 

44.8310 

23.000 

Keystone  and  Global  Oppor.  CI.B 

214.2840 

21.800 

Smith  Barney  Muni.  Money  Mkt 

1585.0000 

1.000 

Lindner  Growth  Fund 

1729.4860 

25.360 

Nicholas  II 

1807.5890 

35.390 

Vanguard  Windsor 

4042.5430 

18.720 

Vanguard  Windsor  II 

2137.7960 

26.700 

Templeton  Growth 

740.8060 

21.610 

Templeton  Small  Cos 

9414.4700 

8.950 

Templeton  World 

641.1240 

18.530 

CT  College  Sgvs  Bd 

15000.0000 

0.919 

CT  College  Sgvs  Bd 

10000  0000 

0.828 

Mutual  Discovery  Fund  CL.2 

(C)       698.2760 

18.930 

TOTAL  $395.305.62 

SCHEDULE-  4  UNUSTED  SECURITIES 

David  R.  Sclwefer,  PC.  (S)  $150.000.00 
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SCHEDULE  -  5  REAL  ESTATE  OWNED 

Pereonal  ReskJenoee 

39  BTOMlfiekl  Rd.  Hamden.  CT  $  375.000.00 

One  Commercial  Plaza 

Ftoore 27^  & 29 Haftfofd,  CT  00 

As  a  partner  In  my  fimi,  t  own  a 

share  of  this  real  estate  IntefBSt.  As 

of  year  end,  my  share  has  a 

negative  value.  (The  note  Is  non-recourse) 


TOTAL  REAL  ESTATE  $  375,000.00 


SCHEDULE  •  6  OTHER  ASSETS  -  PENSION 

SUMMARY 

JANETC.HALL 

Scudder401(k)  $  171.943.02 

ScudderHRIO  $  393,924.92 

Smith  Barney  IRA  S  9.729.93 

Van  E<*  GlotMl  S  2.155.10 

1)  TOTAL  JfNET  C.  HALL  (See  Schedule  6  a)  S    577,752.97 


DAVID  R.  SCHAEFER  (S) 

Brenner,  Saltzman  &  Wallnuin  %  267,014.35 

Paine  Webber  $  22,382.72 

Prudential  $  35.736.00 

Smith  Barney  $  49.188.79 

Paine  Webber  IRA  $  92,382.47 

2)  TOTAL  DAVID  R.  SCHAEFER  (See  Schedule  6  b)  $  466.704.33 


BENJAMIN  HALL  SCHAEFER  (C) 

Smith  Bamey  IRA  $        2.820.74 

3)  TOTAL  BENJAMIN  HALL  SCHAEFER(See  Schedule  6  c)  S        2.820.74 

GRAND  TOTAL  ALL  PENSION  ACCOUNTS  $1,047.278.04 
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SCHEDULE  -  6a 


JANET  C.  HALL(I) 


Scudder  -  Robinson  &  Cole  Emotovee  Savings  Plan  401  ft)   (4> 
ASSET  UNITS        PRICE 

Scudder  Stable  Value  Fund 
Scudder  Manager's  Special  Equity  Fund 
Scudder  Growth  and  Inconrie  Fund 


VALUE 

1.221.63 
86.487.02 
84,234.37 


SCUDDER  401  (k)  TOTAL 


$     171.843.02 


Scudder- Trustee  U/A  Robinson  &  Cole  (HR  10)   (St 

ASSET  UNITS        PRICE 

FHLMC  REMIC  1161-H  8%  11/15/20 
GNMAIM01290  9%  11/20/19 
Healthsouth  Corp  9.50%  04/01/19 

Templeton  FdslncWorld  Fd  Class  I  1 195.49        18.530 

Templeton  Smaller  CosGrowthFdCI  I  1587.65         8.950 

Scudder  Manager's  Special  Equity  Fund 
Scudder  Growth  and  Income  Fund 
Scudder  Stable  Value  Fund 


VALUE 

10,143.00 

5.828.84 

10,500.00 

22.176.27 

14.257.00 

167.421 .63 

163,051.18 

547.00 


SCUDDER  (HR  10)  TOTALS 


$    393.924.92 


SCHEDULE  -  6a  JANET  C.  HALL(I) 


Smith  Barney  IRA ) 
ASSET 
SB  Money  FDS  Retire  Port.CI.A 
Ford  Holding  Inc.  Notes($6.000.00  at 
9.25%) 
SB  Concert  Series  Growth  Portfolio  CLC 


UNITS       PRICE 
2680.670  1.000 


52.942        12.610 


VALUE 
$        2.680.67 
$ 

$        6.381.66 
S  667.60 


Smith  Barney  IRA  TOTAL 


9,729.93 


Van  Eck  Global 

ASSET 
Van  Eck  Global 


UNITS        PRICE 
204.08  10.56 


VALUE 
S        2,155.10 


Van  Eck  Global  JOJM. 


2,155.10 


JANET  C.  HALL  PENSION  TOTAL 


$    577.752.96 
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SCHEDULE  6  b  DAVID  R.  SCHAEFER  (S) 

Brenner  Saltznum  &  Walhruin  Pension  Ptan  for  Benefit  of  David  R.  Schaefer  (S) 


ASSETS 
Fleet  Bank 

Arenhall  MTG 

Israel  Bonds 

Chartlinks  Common  Stock 
Mutual  Qualified  Mutual  Fund 
Nicholas  II  Mutual  Fund 
Twentieth  Century  Select  Mutual  Fund 
Brenner,  Saltzman  &  Wallman  TOTALS 


UNITS        PRICE 


3635.260 

1372.147 

968.378 


VALUE 
$35,537.11 

$   30.000.00 

%   25.000.00 
$    10,000.00 

$  10,000.00 
17.88  $  64.998.45 
35.39  $  48.560.28 
44.32   $  42.918.51 

$267,014.35 


Paine  Webber  (S) 
ASSETS 

Tempi.  Dragon  Fund 
Templ.Global  Sm.Cos.Gr.Fd 
Paine  Webber  Cash  Fund 


Paine  Webber  TOTAL 


UNITS        PRICE 


1000.00 
624.46 


VALUE 


16.125   $16,125,000 

8.970   $   5.601.406 

$      656.310 


$  22,382.72 


Pnidential  (S) 

ASSETS 

Prudential  Money  Market  Assets 

Prudential  TOTAL 


UNITS        PRICE  VALUE 

$  35,73600 
$   35,736.00 
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Smith  Bamev  (S)  MOi 

ASSETS 
Money  Market 

Strips-TPRN  Pmt.  On  10.625  2015T/Bon-«/15/15 
Strips-TINT  U  S  T  - 1 1/15/20 


UNITS        PRICE  VALUE 

$  41,098.04 
$  4,221.15 
$     3,869.60 


Smith  Barney  TOTAL 


$   49,188.79 


Paine  Webt)er  IRA  (S) 

ASSETS 
Money  Market  Fund 


UNITS        PRICE  VALUE 

$   92,382.47 


Paine  Webber  IRA  TOTAL 


$   92,382.47 


GRAND  TOTAL  DAVID  R.  SCHAEFER  (S) 


$466,704.33 


SCHEDULE  -  6  c         BENJAMIN  HALL  SCHAEFER  (C) 


ASSETS 
Smith  Barney  Money  Fund 


UNITS        PRICE         VALUE 
$2,820.74 


TOTAL  BENJAMIN  HALL  SCHAEFER 


$2,820.74 


SCHEDULE    7 


OTHER  ASSESTS 


PARTNERSHIP  INTEREST 


Robinson  &  Cole  (I) 

Whitney-Humphrey  Associates  (S) 
(My  hust)and  is  a  partner  in  a  general 
partnership  that  owns  the  real  estate  in  which 
his  firm  practices.  A  recent  bank  appraisal  of 
the  real  estate  (the  partnership's  only  asset ) 
indicates  that  the  property  is  worth  slightly  less  than 
the  mortgage  on  the  property.) 


0.0 
0.0 
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SCHEDULE    8  REAL  ESTATE  MORTGAGE  PAYABLE 

The  Milford  Bank  $208.404.48 

(First  Morgage  on  Personal  Residence) 


SCHEDULE  9  CONTINGENT  LIABILITITES 

My  spouse  is  a  partner  in  the  general  partnership  (Whitney-Humphrey  Associates) 
which  owns  the  txjitding  in  which  his  law  finn  practices  (See  Schedule  7). 
As  such  a  partner  he  Is  contingently  liat)le  for  the  partnership  detil  which 
consists  of  a  Unf  mortgage  on  that  building,  which  nrwrtgage  has  a  current 
outstanding  tMlance  of  $1 ,61 3, 1 33. 1 5. 
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FINANCIAL  DISCLOSURE  REPORT 


(5  US  C    App,   6.   101-112) 


1    Person  Reporting  (Last  name,  first,  middle  initial) 

2    Court  or  Organization 

3    Date  of  Report 
oe/06/9-7 

4.  Title    (Article  III  judges  indicate  active  QC    ^ 
senior  status:  Magi strate  judges  indicate 

6.  Report  Type  (check  appropriate  type) 
X    Nomination.   Date  06/06/97 
Initial     Annual     Final 

6.  Reporting  Period 
01/01/%  -  06/02/97 

7    Chambers  or  Office  Address 

Rok7l.n0on     &     Cole     r^r.p 
OnA     ConunairciaX      plaza 
HajTCfford.       CTonxiwct  Icut      06103 

8.  On  the  basis  of  the  information  contained  .in  this  Report  and 
any  liCdiTications^pertaining  thereto,   it  is,   in  my  dpinion. 
in  conp nance  with  appTi cable  laws  and  regulations 

Reviewing  Officer                                                          Date 

IMPORTANT  NOTES:  The  instnKtions  acco^wnying  this  fonii  liiust  be  followed         Complete  all  parts. 
checking  the  NONE  box  for  each  section  vliere  you  have  no  reportable  infonnation         Sign  on  last  page 

I.       POSITIONS.  (Reporting  individual  only:  see  pp.  9-13  of  Instructions  ) 

POSITION  NAME   OF   ORGANIZATION/ENTITY 

NONB      (No  reportable  positions) 


House     or 

Rol»±ngor»     &     goU.     LLE 


p-etJejraJ.     Bar     Covmcl-J. 


Connect  J- cvic 


JV»»ool.ae±ort 


II.       AGREEMENTS.  (Reporting  individual  only:   see  pp     14-17  of  Instructions  ) 

DATE  PARTIES   AND   TERMS 


D 


NONE      (No  reportable  agreements) 


A 

Fl.oE>l.r>aon 

P.n_l.on       («014S) 

III.       NON-INVESTMENT  INCOME.  (Reporting  individual  and  spouse:  see  pp    18-25  of  Instructions  ) 

DATE  SOqRCB  AND  TYPS  (y'^i^?Sai^gtg.9^ 

NONB       (No  reportable  non- investment  income) 


xa9s  -  9-7 


■; 

S 

s 

o 

oo 

s 

983 


Name  of  Person  Reporting 


Date  of  Report 


IV.       REIMBURSEMENTS  and  GIFTS  -  transportation    lodging    food.  enterUinment 

(Includes  those  to  spouse  and  dependent  children,  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
re  I  i*urseraents  and  gifts  received  by  spouse  and  dependent  children,   respectively    See  pp    26-29  of  Instructions  ) 
SOURCE  DESCRIPTION 

NONE       (No  such  reportable  reiiAursements  or  gifts) 


aatmmaS— 


n 


OTHER  GIFTS.  (includes  those  to  spouse  and  dependent  children:  use  the  parentheticals  "(S)"  and  "(DC)"  to 

indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively      See  pp    30-33  of  Instructions  ) 
SOURCE  DESCRIPTION  MLUB 


NONE       (No  such  reportable  gifts) 


VI.       LIABILITIES.  (includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible 

for  liability  by  using  the  parenthetical  *(S)"  for  separate  liability  of  the  spouse.  "(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  Sec  pp.  34-36  of  Instructions.) 
CREDITOR  DESCRIPTION  VALUE    CODE* 


D 


NONE      (No  reportable  liabilities) 


^J-  — c     s.>ru«:      (J) l.J.n«     og     eir«<»l.t: 


rCC     Maea.on<.],      B»rtlc       (J) VI3A 


Rot»J.n»on      e.     Com      LLg pajrcr^niral^na     g»p3.cj>l. &s 


*  ^*L"E  COOES:    ^ :  ij^ogg^or  JU5  „^^    g :  5MJr-'l?:888.ooo    t :  SoV?Aan  li°y°8oo    "  •  ''''■'>''■ '°  "''■°°' 


43-594    97-32 
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Name  of  Person  Reporting 


Date  of  Report 


VII.    Page    1  INVESTMENTS  and  TRUSTS  --  incaie.  value,  transactions    (Includes  those  of  spouse 
and  dependent  children.  See  pp    37-54  of  Instructions  ) 


,Description  of .Assets  , 
(including  trust  assets) 

Indicate  where  applicable,  owner  of, 

'?S)«^fsAi;io"!'irl?!h?|«iE!! 

ing  indiviauaT  and  spouse.     (SI"  fpr 

#S2Slr?tSB^S5'8eB&aiSl!^!f,ii^^ 

Place  "tX)'  after  each,asset 
exempt  froiti  prior  disclosure. 

0 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

(1) 
Buy^sell. 

If  not  exenpt  from  disclosure            | 

ifh. 
Day 

(3) 

(4) 

m 

transact ion) 

MOMB      (No  reportable 
_  income.,  assets,  or 
transactions) 

1      Galaxy  Money  Market  Fund 

c 

Interest 

exenpt 

2      {Ijiy^'l/lgi"'':  1161-H  8  001 

B 

Interest 

J 

T 

exenpt 

3      GMIA  II  #001290  9.001  11/20/19 

A 

Interest 

J 

T 

exempt 

*      S^EirMl'o?"^''^*'''"'  ^°^ 

A 

Interest 

J 

T 

exempt 

5      Blackstone  North  Amen  Govt  Inc 

A 

Dividend 

exenpt 

6      fentral  European  Equity  Mutual 

B 

Dividend 

exeirpt 

7      f'<l§UtX  Equity  Income  Mutual 

B 

Dividend 

exenpt 

^  fii?sli^)'jir"="  ^"""""^  "^1 

B 

Dividend 

exenpt 

'  te'i^rar^' f*"'"^ 

B 

Dividend 

exenpt 

10    Slobal  Health  Sciences  Mutual 

A 

Dividend 

exenpt 

"  ^??^^"M8lut,^KS^ 

A 

Dividend 

exenpt 

''  Sut8?f  rKJ^ih^ga^^  "^ 

B 

Dividend 

exenpt 

"    ifSimu^ffif  FJr"§  ^^'^  f'"'^ 

B 

Dividend 

K 

T 

exenpt 

1"  f?^in°flu??§i'fiiS''^  "^"^^ 

B 

Dividend 

J 

T 

exenpt 

^^    Stl!(SV  P^^tunity  F«id  Inc 

A 

Dividend 

exenpt 

"  i^aSd^Ki'Pii^a^o"*"'' 

A 

Dividend 

exenpt 

"  !^5elS;Si^t^FEs?^"  **' 

A 

Dividend 

exenpt 

'"    BSS'^i*uKn'f^Ui^frISt 

A 

Dividend 

exenpt 

'  l^^f^'m)    ^|}5°88i°[o  !§a.ooo     PzlWAi'^o'Jirooo    £:{?oS«Jof°t5S!%o.ooo   te^-'thiR  HWooo 

'  \^Sf^h  &  D3)    tl:lM8i°[o'!iSo.ooo   6:IMJi'?o'S?;888.ooo  W§?e''?iiaS°«}'88o''88o     ^"'"'•'""  '°  ''''■"" 

'    y^ie^cS?"'?^)^^      mC'il^ie                        ^:m'r^''  "'^'^  "'>"  i:^!!SfeS                             T^ash/Market 
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Name  of  Person  Reporting 


Date  of  Report 


VII.    Page   2  IhfVESTMENTS  and  TRUSTS  -■  income,  value,  transactions    (Includes  those  of  spouse 
and  dependent  children    See  pp    37-S4  of  Instructions  ) 


Ascription  of, Assets  , 
(including  trust  assets) 

Indicate. v*ere  applicable,  owner  of, 

J^)J^fSj^g.f'8p?!hfgMi^r?! 

separate  oynersRio  By  spouse,  .(.DC) 
for  ot«nersnip  by  oep^dent  child. 

Place.'CX)"  after  each,asset 
exempt  from  prior  disclosure 

,  B 

Income 
during 

D 
Transactions  during  reporting  period 

(I) 

(2) 

(1) 

(2) 

* 

r    (1) 

i'sel, 

If  not  exempt  from  disclosure            | 

|!h. 

Day 

(3) 

(4) 

m 

buyer/SBller 
transaction) 

MOKK       (No  reportable 
.  income.,  assets    or 
transactions) 

19    Simon  Dcbartolg  (jroup  Inc  Reit 

A 

Dividend 

exenpt 

^  f?2??F?eS^?ty  ^^"^ -^ '^^* 

A 

Dividend 

exenpt 

^^    §ormon''??oci'  Midland  Company 

A 

Dividend 

exempt 

^    i58^Si?^^ii9?^S£S'?tock 

A 

Dividend 

exeinjt 

23    |l*erly  Clark  Corp  Comnon 

A 

Dividend 

exempt 

24    Merck  i  Co  Inc  Comnon  Stock 

A 

Dividend 

exexpt 

25    Neurogen  Corp  Comnon  Stock 

A 

Dividend 

exempt 

26    Pepsico  Inc  Coimon  Stock 

A 

Dividend 

exempt 

27    Sony  Corp  Adr  Comnon  Stock 

A 

Dividend 

exempt 

28    Cisco  Sys  Inc  Comnon  Stock 

A 

Dividend 

exempt 

29    H|wl|tt  Packard  Co  Comnon 

A 

Dividend 

exempt 

30    Motorola  Inc  Comnon  Stock 

A 

Dividend 

exenpt 

31    Wng.  Labs  Inc  New  Wts  Cnrannn 

A 

Dividend 

exenpt 

32    6|neral  Electric  Co  Comnon 

A 

Dividend 

exenpt 

^  teR  ^iy^""^"^^"  *^^ 

A 

Dividend 

exempt 

34    US     Industries  Inc  Comnon 

A 

Dividend 

exenpt 

36    Millenniim  Chemicals  Inc 
Comnon  Stock 

A 

Dividend 

exempt 

36    Occidental  Pete  Coro  Comnon 

A 

Dividend 

exempt 

'     l^^^'im^)      f:|}5°88l°fo'!§S.QOQ         P:ii0°8JI^*^l»00       S-1WJo{°tS^?%0,000      feS^ri^ihiS  HWooo 

'  li^Sf^h  &  03,    il:IM8i°Ec1§Jo.ooo   5:iMi.V5?:888.ooo  lH5o^re%S°«!'88o°88o     "■»'"'°'»  '°  ''''■'""> 

'    y&*c5?"^)'^°*^      8:688C'JI?ie                      ^MV'''  "'^^  °"'''  mi^l^ek                           T-Cash/Market 
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of  Person  Reporting 


Date  of  Report 
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VII.    Page   3  irfVESTMENTS  and  TRUSTS  --  incow.  value,  transactions    (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


(including  trust  assets) 
Indicate. where  applicable,  owner  of. 

'te)«=fs'rlXi9"rK!h?|^snijis! 

inq  indiviOijaT  and  spouse.     (S)     for 

#ssir?ff?rg»agsf!hii^^ 

Pl3ce."CX)-  after  each.asset 
exempt  from  prior  disclosure. 

B 

D. 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

tiofl 

If  not  exenpt  from  disclosure            | 

Day 

(3) 

(4) 

m 

buyer}sll?er 
transaction) 

Mom      (No  reportable 
.  income.,  assets,  or 
transactions) 

37    Central  Sees  Corp  Cannon  Stock 

A 

Dividend 

e»iVt 

38    Spdr  Tr  Coniron  Stock 

A 

Dividend 

exempt 

39    GTE  Corp  Comnon  Stock 

A 

Dividend 

exempt 

40    Eperoy  Group  PLC  M)R  Comnon 

A 

Dividend 

exeapt 

''  tes'gt^s'^" '^'^'"^ 

A 

Dividend 

exempt 

42    Anthony  Industries    _ 
Tncorpftrated  ComiiDn  Stock 

B 

Dividend 

exeapt 

^  egSR'USfk'""^"'"" 

A 

Dividend 

exempt 

^  i^f  E^"^?S?C  ^""^^^  f'"" 

A 

Dividend 

exempt 

45    Cegstal  Corporation  Common 

B 

Dividend 

exempt 

*^  e&!:^5EJ8l"^'"P°''"'°" 

B 

Dividend 

exempt 

47    KjMart  Corporation  Comnon 

A 

Dividend 

exenpt 

48    Learpnal  Incorporated  Comnon 

A 

Dividend 

exempt 

49    McDonalds  Corporation  Comnon 

A 

Dividend 

exempt 

50    NewJ'  Incorporated  Common 

A 

Dividend 

exenpt 

61    Valence  Technology    , 
Incorporated  CoSmon  Stock 

A 

Dividend 

exempt 

52    United  Technologies  Comnon 

A 

Dividend 

exempt 

53    fidglity  Asset  Manager  Mutual 

C 

Dividend 

exenpt 

54    Si^j'^yA^set  Manager  Growth 

C 

Dividend 

exenpt 

'  {§i?T^'f^'iiW)    f:{l5°88i°Eo  118.000      r.\miVliWm     S:l?o§«iot°t5M%o.ooo    BA^rg-iuSS  llWooo 

'  \&Si^h » D3)    »l:fM8i°Eo'?§ao.ooo   6:!M4iVt?:m.ooo  t-ifeVKaSOif^SSoW     ^"'"'•'"'' '° '''°-""' 

M?^"^c8f"^^)'^*^      8:688[^ilfle                      5:8?^^^'  "'^^  ""^' S:fl!T^eS                            T<ash/Market 
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Name  of  Person  Reporting 


Date  of  Report 
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VII.    Page   4  INVESTMENTS  and  TRUSTS  --  income,  value,  transactions    (Includes  those  of  spouse 
and  dependent  children    See  pp    37-54  of  Instructions  ) 


(?^i?[;i?^islt*iiiib) 

Indicate. »4iere  apglicable    owner  of, 
^?S,^^«in"!'ai|Pfh?gTOip! 

^gga^Sfe^'iSglStif^use'^^f 
for  oMiersRip  by  oependlnt  cftild 

Place.'U)"  after  each, asset 
exempt  from  prior  disclosure 

,  B. 
Income 

D 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

in 

5uy^  sell. 

If  not  exempt  from  disclosure            | 

ilh 
Day 

(3) 

(4) 

m 

9f}|?|r 
transaction) 

MOMK      (Mo  reportable 
.  income.,  assets,  or 
transactions) 

55    ^^  Small  Cap  Value  Mutual 

C 

Dividend 

exenpt 

56    galaxy  Growth  and  Inco«e 

B 

Dividend 

exenpt 

57     SB  Money  FDS  Retir  Port.  CI     A 

A 

Dividend 

J 

T 

exeopt 

58    Memry  Corp.  New  Coiimon  Stock 

A 

Dividend 

exeirpt 

^«  \%%mriM)  **='" 

A 

Interest 

J 

T 

exempt 

60    GT  Global  Telecom    Mutual  Find 

B 

Dividend 

exeapt 

"    ^r^??S'cS""  "^-^ 

A 

Dividend 

J 

T 

exenpt 

62    Van  Eck  Global 

A 

Dividend 

J 

T 

exempt 

63    Fleet  Bank  Money  Market  (S) 

B 

Interest 

K 

T 

exenpt 

64    Arenhall  Mortage  (S) 

C 

Interest 

K 

T 

exenpt 

''    Ut  tr\m\lle\l}l^  Bond  (S, 

B 

Interest 

J 

T 

exenpt 

*«  fasi  r8i^&')i^um^h^ 

B 

Interest 

K 

T 

exempt 

67    Paine  Webber  Money  Find  (S) 

A 

Dividend 

L 

T 

exenpt 

68    Micron  Technology  Inc  Conmon 

A 

Dividend 

exenpt 

•*'  M?'Pli8^?§^"  f'"'*  '"' 

A 

Dividend 

K 

T 

exenpt 

'"  jfseiK^pg  ^i°f  Au^rf[rS°h, 

A 

Dividend 

J 

T 

exenpt 

71    IJrtual  Qualified  Mutual  Fund 

D 

Dividend 

L 

T 

exempt 

72    Nicholas  II  Mutual   Fund  (S) 

C 

Dividend 

K 

T 

exempt 

'     }§i??^^'il^ni)      f:|l5°88l''Eo'i^.OOO         r.\mh%'ilW000        mA^tM'U.OOO      ^rl\^ihW000 

'  li^Si^h » D3,    ii:lM8i°fo'!5ao.ooo    5:liSo°8i.VS?:888.ooo  l*^re%S''s}^88o°88o     '^"'"'■'""  '° ''""""' 

'    y&^cS?'^,'^"*^^    ti88C^ii?le                      TM'r^''  "'^'^  °"'''  mi'^IT^                           T-Cash/Market 
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Name  of  Person  Reporting 


Date  of  Report 
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VII.    Page   5  INVESTMENTS  and  TRUSTS  --  1nco«e.  value,  transactions    (Inclu<tes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions  ) 


.Description  of ^Assets  . 
(including  trust  assets) 

Indicate  where  applicable,  owier  of, 

%)«^|SAXin^!'EI?!h?fMp'- 
ing  indiviDuaT  and  spouse.     (S)"  for 

#s3sir?Kvr^5'BeE&iagsf!h,ir^ 

Place^'CX)"  after  each, asset 
exempt  from  prior  disclosure 

.  B. 
Income 

0. 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

(bf 

T          (1) 

Mv^  sell. 

If  not  exenpt  from  disclosure            | 

ilh. 
Day 

(3) 

(4) 

m 

transaction) 

MORS      (No  reportable 
.  income.,  assets,  or 
transactions) 

"    SSIBaH^HlnS^iy^^  ^'^' 

C 

Dividend 

n 

T 

exempt 

74    Chartlinks  Coomon  Stock  (S) 

A 

Dividend 

J 

u 

exempt 

''  ej&i^s^pHr^  ""^  '"^ 

A 

Dividend 

exenpt 

76    Breed  Technologies  Inc  (iniiiDn 

A 

Dividend 

exempt 

"    £te"sKE^if  °^'^^ 

A 

Dividend 

exempt 

78    Dexter  Corp  Common  Stock  (S) 

A 

Dividend 

exempt 

"  w^%imsf°"'  '"^ 

A 

Dividend 

exempt 

80    Prudential  MoneyMart  Assets 

A 

Dividend 

K 

T 

exempt 

81    Bellsouth  Corp  Cormon  Stock 

A 

Dividend 

exempt 

82    Browning  Ferris  Ind  Conmon 

A 

Dividend 

exempt 

''  te^'sJSi^i?!"'  ^-^  '^ 

A 

Dividend 

exerpt 

84    Home  Depot  Inc  Common  Stock 

A 

Dividend 

exenpt 

''    ^n°??a^f°!§)'^™*'   '"^ 

A 

Dividend 

exegpt 

''  m  aj'&,g?fy"^i:iKiga^Niei(??' 

A 

Dividend 

exenpt 

''    ^^CrJTrJfgr^gfflEoJk^l^ 

A 

Dividend 

exempt 

»«  ^^iiRliS^IS/Ms^s)"^^^ '''' 

A 

Interest 

J 

T 

exenpt 

«'  MKJi^Ji"'-"^  "-'''"'-' 

A 

Interest 

J 

T 

exempt 

">  mn^pms'  "^^ '' " « 

A 

Dividend 

exenpt 

'  l^^i^^'m    f:llB°88i°Eo'!l3.ooo     r.ik%i%'hWooo    £:lfoS«iof°t5^jf8oa.ooo    RnS^r^oiha'S  !l^o88%oo 

'  l&c^h  & 03,    il:UW8i°Eo'!§3o.ooo    5:IMJ.'?on?:888.ooo h:ig?e''ffiaS'',!'88o°88o      "■»°°°°^ '°  '''°'">'' 

'    yOe^^cSf"^)"^^      tgggC^ilfie                      5:8?^^^^'  "'^'^  "">"  fcfl!?ISreS                            T-Cash/Market 
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of  Person  Reporting 


Date  of  Report 


VII.    Page    6  INVESTMENTS  and  TRUSTS    -  tncone    value    transactions    (Includes  those  of  spouse 
and  dependent  children    See  pp    37-54  of  Instructions  ) 


.Description  of  Assets 
(incTudlnq  trust  assets) 

Indicate. where  applicable,  owner  of, 

l^'mpllS^V^'I'^^lfi'^sfe^S 

for  ownersmp  by  oeperainrchild 

Place.-CX)-  after  each,asset 
exempt  from  prior  disclosure. 

,  B 
incoae 

0 
Transactions  during  reporting  period 

(1) 

(2) 
rent  or 

(1) 

(2) 

(1) 
IP- sell. 
1^^ 

If  not  exenpt  from  disclosure            | 

^1 

(3) 

(4) 

m 

Buyer/selTer 
transaction) 

Mran      (No  reportable 
.  income,  assets,  or 
transactions) 

"  ?i,§^?VlkYH!;?ia?*fSiS^§) 

Dividend 

exenpt 

'^    )ffilWlE?t1i!;ilt^Trgf?S) 

Dividend 

exeinjt 

»^  ^afei^itSirli^ '^""^'^ 

Dividend 

exenpt 

»*  ^i^c^^h**^'  ^'"'^  ^'^ 

Dividend 

K 

T 

exenpt 

95    MFS  Emerging  Growth  Fund  CI  B 

Dividend 

exenpt 

""  ?R^A!!!Ca'f'Ptei  §6nS,» 

Dividend 

exegpt 

97    3  Cob.  (i)rp  CoMon  Stock  (S) 

Dividend 

exe^it 

98    Gillette  Coaon  Stock  (S) 

Dividend 

exenpt 

99    HCI  (^.  Corp  Canon  Stock  (S) 

Dividend 

exei^t 

'~  bIk^  U'\^r ''  ^' " 

A 

Divide™ 

exenpt 

101  pirrs  tflf.Inai    Fd    #31  Mutual 

A 

Dividere 

exeopt 

102    Lin*er  Growth  Mutual  Find  (J) 

D 

Divider 

exenpt 

103    Nicholas  II  Mutual  Fml  (J) 

0 

Oividen 

exeapt 

104    Vanguard  Windsor  Mutual  Fund 

D 

Oividera 

exenpt 

105  pVagQMrd  Windsor  11  Mutual 

0 

Dividera 

exenpt 

106    Tpspleton  Growth  Mutual  Fund 

B 

Divide™ 

exeapt 

""  MifSl^fSRd^!'  "^"'^ 

E 

Dividem 

exenpt 

10«    T^leton  World  Mutual  Fird 

D 

Divide™ 

exeat>t 

'  f5i?^^*ii'^)    f:ll6°88i°t,il8.ooo      P:lio»lliiV?i88''ooo     8:i?oS°ioi"to'^i?%o.ooo    fcJgf^'lhSS  HWooo 

'    y?^*Co^l  »  D3>      li:}J§0°88l'>to'll3o.OOO      li:|iS0°8ia'«:8il8.000  Wg^e'^an^f^SSo^         '^"~«'l  '^  '^  ■»" 

Mlie^cS?"^)^^     mt'Jille                     ?«Si^^'  ""'^  ""^' S:H!?S!a                         T<ash/mrket 
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VII.    Page   7  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions    (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions  ) 


, Description  of.Assets  . 
(incTudTng  trust  assets) 

Indicate  »*ere  applicable,  owner. of, 

^fe)^^|g'r\ln"!'5y?lh?fS!%fep! 
ing  indiviaual   andspousfe.     CSj"joc 
separate  oMiershig  by  spouse,  , (DC) 
tor  ownership  by  Bependent  child. 

Place^'CX)"  after  each, asset 
exempt  from  prior  disclosure. 

income 

Gross  value 
at  end  of 

D. 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

(2) 

in 

%    sell. 

If  not  exempt  from  disclosure            | 

% 

(3) 

(4) 

m 

Identic, of 
buyer/siller 

transaction) 

transactions) 

109    Mutual  Discovery  Find  CL2  (DC) 

B 

Dividen( 

J 

T 

exempt 

110    Pepco  Comnon  Stock  (J) 

A 

Dividen( 

J 

T 

exempt 

111    Edison  International  Cannon 

A 

Dividenc 

exempt 

"^  Ma^iiS  Pssa^iSiTis!"^'  '*^^ 

A 

Dividen< 

J 

T 

exempt 

113    Fibreboard  Corp  New  Camon 

A 

Dividenc 

exempt 

114    (jentral  European  Equity  Fund 

A 

Dividem 

exempt 

'''  i^c'^niaf  PB^i  m''"^'' '' 

A 

Dividen( 

exeiipt 

'''  ^mj^m ''""' '"' 

A 

Dividenc 

exempt 

117  [Scudder  New  Europe  Mutual  Find 

A 

Dividenc 

exenpt 

"« D?3ais§^^f?  ?su°SKHr 

A 

Dividenc 

exerpt 

"'  p^"6^H'eTe'e/{g)is^j^'"^^ 

A 

Interest 

J 

T 

exenpt 

'"  sS§S"p^iS'?  ?^S  8f6  l/[m  (J, 

A 

Interest 

J 

T 

exempt 

'''  siigin^'ntr^^  fffid  (J) 

A 

Dividem 

exempt 

'^  MStla^'PSSi  jT'g^OT"'"''"-^ 

A 

Dividenc 

exempt 

'''  B^ailSSf  FfifS^Sr '  °^''  '' 

A 

Dividenc 

J 

T 

exempt 

'''  ^r^9"m.lii^y  mJi  '"*' 

A 

Dividenc 

exempt 

''''  cSSS'^yral^'""  '"^ 

A 

Dividenc 

exempt 

126    Louisiana  Pacific  Corp  Coonoo 

A 

Dividenc 

exempt 

'  l^^f'h'f^)    f:ll5°88i°Eo 

118.000      P:{WJiV?i38%oo     £:{WJoi''tJn?%o.ooo    B:;^r?°ihiniWooo    1 

'  \l^St^h » D3,    il:li§o°88i°Eo'!§ao.ooo    WiSoOSi.  VI?:  888.000  W^?e°?JaS°.{^88o°88o      "■"""•""^ '°  '^^""o 

'    \i^^'^,'^'      8:g88C'illie                      5:8?^^^''  "''^  °"'>"  mr.^^                            T-Cash/Market 
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Name  of  Person  Reporting 


VII.    Page    8  INVESTMENTS  and  TRUSTS -Jncone.  value,  transactions    (Includes  those  of  spouse 
and  dependent  children    See  pp    37-M  of  Instructions  ) 


,Oescriptioo  of. Assets  , 
(including  trust  assets) 

Indicate. where  applicable,  owner  of, 

ing  indiviaual  and  SPOuse,     (SJ'  foe 

for  ownership  By  Bependini  cfiild^ 

Place,-CX)-  after  each,asset 
exempt  from  prior  disclosure 

,  B 

income 

during 

Gross  value 
at  end  of 

D. 
Transactions  during  reporting  period 

(1) 

(2) 
rent  or 

(1) 

(2) 

6u^^  sell. 

If  not  exenpt  from  disclosure            | 

^-1 

(3) 

(4) 

m 

Buyer/seller 
transaction) 

MowB       (No  reportable 
.  income.,  assets,  or 
transactions) 

127    Northeast  Utilities  Owmnn 

A 

Dividen< 

exeiipt 

'^«  c§^*SfSik''?5^'^'"  '^^-'^' 

A 

Dividenc 

exeopt 

'=^  hEfuSfftsa^???  "^  '""^ '' 

A 

Dividen< 

exeopt 

^^  iSlJflSt^on^l^'^CISSl   F,„d  (J) 

A 

Dividenc 

exempt 

131     Fleet  Bank  (J) 

A 

Interest 

K 

T 

exempt 

132    First  Union  Bank  (DC) 

A 

Interest 

J 

T 

exeopt 

133    David  R.  Schaefer.  P.C.  <S) 

A 

Dividen< 

M 

W 

exempt 

l^oSf^^PlgzJ^Vrid^'cf*^' 

A 

Distribi 

J 

Q 

exempt 

'^  wfi?e??^^a!^jg5  iSsoc.   (S) 

A 

Distribi 

J 

Q 

exempt 

136    U.S.  Savings  Bonds  (DC) 

A 

Interest 

J 

7 

exerpt 

'^'  Rlc^Ulile'^ffi  ^^'^age 

0 

Interest 

K 

T 

exempt 

138  .^Sbiani  Mortgage  Receivable 

B 

Interest 

J 

T 

exempt 

139    Cash  Value  Life  Insurance 

A 

Interest 

K 

T 

exeinjt 

140    Cash  Value  Life  Insurance  (5) 

A 

Interest 

K 

T 

exempt 

141  f5jj,j2'"?j?^"''  ''^^'  E^*-^'^  ^** 

A 

Interest 

J 

T 

exempt 

142 

143    Scudder  Stable  Value  Fund 

A 

Oivideni 

J 

T 

exenpt 

1^  £a5??n^ua"?9f[^<,^P«'»' 

A 

Divident 

N 

T 

exempt 

'    l^^^?%'r^y     fllls^SSiOEo'f^.ooo       P:MJ.V?iSe%oo      ^MUMhnoo.m     KS^r^^lhS  llWooo 

'  y§^"^co^h  &  D3)    il:IM8i°[o'!^o.ooo   6:IMii'?o«l?:e88.ooo  l^ioVttaS^sf'SSo*     '^"""""^ '"  ''''■'""> 

M§ie"^Co^"^)^^     mt'JI^ie                     5^^^^^^'  «"'^  °"'^' S:fi!?S!?S                          T<ash/Harket 
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Name  of  Person  Reporting 


VII.    Page   9  INVESTMENTS  and  TRUSTS    -  kicok.  value,  transactions    (Includes  those  of  spouse 
and  dependent  children.  See  pp    37-54  of  Instructions.) 


.Descriptionof  Assets 
(including  trust  assets) 

Indicate, hliere  applicable,  owner  of, 

i^'?nM?^'i"^^ri'"^F' 
seoarate  ownersRio  bFspouse,  .(DC) 
for  ownership  by  Bepenoent  child. 

Place  -a)-  after  §ach,asset 
exeirpt  from  prior  disclosure. 

B. 

0 
Transactions  during  reporting  period 

(1) 

(2) 

(1) 

mi 

(2) 

(1) 
i|^sell. 

If  not  exenpt  from  disclosure            | 

%| 

(3) 

(4) 

m 

buyer/ seller 
transaction) 

noKK      (No  reportable 
,  income.,  assets    or 
transactions) 

145  pScyider  Growth  i  Income  Mutual 

A 

Dividem 

M 

T 

exenpt 

146  ^gjjjth  Barney  Cash  Mutual  Fimd 

A 

Dividere 

J 

T 

exempt 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

'  i^^^^w^)  msW[. 

113.000     P:lio°8ii'?o'?iS8%o    8:HoS«Jof°tJnf 800.000    KSIrl'thSS  ilWooo    1 

'  \&Sl^h  & 03)    ti:lM8i°Co'!l8o.ooo    fcliSo°8iiVK:8e8.ooo  lcfcV?JiaS°,}'88o°88o     '^"''°'""  '" •^^•'""' 

'    l^^^*^,"^'      mPiifie                        ?:8ffiif™"  ""'^  """"  5--fl!fS!?S                             T-Cash/Market 
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ZZJkZ.     DXaCLOSOMM     R^UPOWT 


Nane  of  Person  Reporting 


Date  of  Report 


VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS.        (indicate  part  of  Report  ) 


I.   POSITIONS     (Cont'd.) 
POSITION 


NAME  OF  ORGANIZATION/ENTITY 


Director 


Secretary 


Trustee 


Connecticut  Bar  Foundation 


David  R.Schaefer.  P.C. 


David  R.  Schaefer.  P.C.  Pension  Trust 
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FIHANCIAL  DISCLOSORE  REPORT 


laie  of  Persoa  leporting 
Hall,    Janet  C. 


Date  of  Report 
06/06/97 


DC.   CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
Icnowledge  at  the  time  after  reasoncible  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Ccuion  3C(3) (c) ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  cuiy)  is  accurate, 
true,  and  con^jlete  to  the  best  of  my  knowledge  and  belief,  eind  that  ciny 
information  not  reported  was  withheld  because  it  met  applicable  statutory    _ 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et .  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


y^^UcCC^ 


C  -f^^/ceu. 


Signature 

NOTE:  ANY  UTOIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIE 
THIS  REPORT-MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS 
SECTION  104) . 


^,'9f7 


)R  FAILS  TO  FILE 
(5  U.S.C.  APP.  6, 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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JANET  C.  HALL 

United  States  Senate  Committee  on  the  Judiciary  Questionnaire 
ATTACHMENTS 

QUESTION  LIO  -  Club  By-Laws 

1 .  The  Quinnipiack  Club 

2.  The  High  Lane  Club,  Incorporated 


THE 
QUINNIPIACK  CLUB 


CONSTITUTION  and  BYLAWS 
1992 
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THE  HIGH  LAME  CLUB,  IKCORPORATED 
ARTICLES  OF  ASSOCIATION 

ARTIdi;  I 

The  name  of  this  cotporation  shall  be  The  High  Lane  Club,  Incorporated. 

ARTICLE  n 

The  purposes  for  which  said  corporation  is  forved  are  to  organize  a  social 
and  comfflunlty  club,  to  encourage  and  aaintain  comunity  social  life,  and  to 
provide  means  of  antertainaent,  recreation,  and  athletic  exercise  for  it's 
■enbers. 

ARTICI£  HI 

Said  corporation  shall  be  located  in  the  Town  of  North  Haven,  County  of 
New  Haven,  and  State  of  Connecticut,  with  its  principal  place  of  business  at 
High  Lane,  North  Haven,  Connecticut. 

ARTICLE  IV 

The  person  upon  whoa  process  directed  against  the  corporation  aay  be 
served  shall  be  Carl  H.  Blanchard,  of  125  Spring  Glen  Terrace,  Handen, 
Connecticut,  until  such  timt   as  officers  of  said  corporation  are  elected,  and 
thereafter  upon  the  President,  Vice-President,  Treasurer,  or  Secretary  of  the 
corporation. 

ARTICLE  V 

The  neobers  of  the  corporation  shall  be  the  subscribers  and  such  other 
persons  as  may  from  time  to  time  be  constituted  members  under  by-laws  duly 
adopted  by  the  corporation,  of  which  menbers  there  shall  be  two  daiBsesi  (A) 
those  who  are  admitted  upon  payment  of  an  Initiation  fee,  the  amount  of  which 
shall  be  fixed  by  the  by-laws,  and  (B)  those  who  are  admitted  upon  the  basis  of 
a  subscription  to  the  financing  of  the  purchase  of  the  corporate  property  under 
the  plan  known  as  the  Columbian  National  Life  Insurance  Company  Refinancing 
Plan. 

ARTICU:  VI 

At  the  first  meeting  of  the  corporation  the  subscribers  shall  each  have  an 
equal  vote,  but  at  all  meetings  of  the  corporation  thereafter  each  Class  A 
member  shall  have  one  vote  and  each  Class  B  members  shall  have  one  vote  for 
each  full  One  Hundred  (100)  Dollars  subscribed  by  him  under  said  Refinancing 
Plan. 
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ARTICLC  Vn 

By-laws  for  the  govenwent  of  the  corporation  shall  be  adopted  by  a 
•ajorlty  vote  at  the  first  aeetlng  of  the  cotporatlon  and  shall  thereafter  be 
subject  to  anendnent  and  addition  In  the  follotflng  nannert  Such  changes  In  the 
by-laws  say  be  proposed  at  any  regular  aeetlng  of  the  Board  of  Governors  or 
other  governing  body  of  the  corporation  by  any  nember  thereof,  or  at  any 
special  Beetlng  the  call  for  which  shall  Include  notice  of  the  Intention  to 
Introduce  such  change,  and  final  action  thereon  shall  be  taken  at  the  next 
following  regular  aeetlng  of  such  governing  body  by  a  two-thirds  vote  of  the 
meobers  present  and  votlngi  provided,  however,  that  prior  to  such  final  action 
notice  In  writing  of  the  proposed  change  shall  be  given  at  least  (S)  days  In 
advance  of  such  final  action  by  Balling  to  each  Beaber  of  the  corporation  at 
his  last  known  address  a  copy  of  the  proposed  change  and  a  stateaent  of  the 
tine  and  place  at  which  such  final  action  Is  to  be  taken.  Any  such  proposed 
change  shall  be  submitted  to  such  governing  body  at  Its  next  regular  aeetlng 
upon  written  request  of  forty  (40)  aeabers  of  the  corporation,  which  request 
■ay  be  submitted  In  parts,  rinal  action  upon  such  changes  say  also  be  taken  by 
such  governing  body  at  any  regular  aeetlng,  or  at  any  special  seetlng  called 
for  the  purpose.  If  a  written  consent  to  such  final  action  has  been  signed  by 
■embers  representing  three-fourths  of  the  total  voting  power  of  the 
corporation,  which  consent  may  be  In  parts. 

KKtiaz  vm 

Ho  alcoholic  beverages  shall  be  sold  tvoo  property  owned  by  the 
corporation. 
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By-Laws 

Article  I 

Heobershlp  and  fees 

Section  1.  Menbershlp  of  the  corporation  shall  be  subdivided  Into  two 
elassesi  (A)  Senior  Couple;  or  (B)  Senior  Single.  HltMn  these  classes, 
■eabers  say  hold  aeabership  in  the  following  categories i 

Senior  Couple  with  Fanlly 

Senior  Single  with  Family 

Senior  Couple  15  years.  Youngest  Child  18  years  or  older 

Senior  Single  15  years.  Youngest  Child  18  years  or  older 

Senior  Couple  15  years.  Retired 

Senior  Single  15  years.  Retired 

Senior  Single 

The  category  Honorary  -  40  years  neabershlp  is  a  non-dues  paying 
■eabership  category. 

Definition  of  the  word  "retired'  as  applied  to  a  aeabership  category  is  ai 
follows I 

1.  Neither  spouse  shall  be  eaployed  or  engaged  in  a  business  or 
profession  on  a  full  or  part  tiae  basis ) 

2.  The  spouse  who  was  the  priaary  wage  earner  has  z«tlred  and, 

3.  Such  spouse  is  at  least  62  years  of  age. 

The  Board  of  Governors  shall  have  power  to  llait  total  aeabership. 

Section  2.  Senior  aeabers  shall  be  the  person,  or  persons,  over  21  years 
of  age  who  have  been  granted  one  of  the  categories  of  aeabership  listed  In 
Section  1  and  whose  naae  or  naaes,  appears  in  the  current  aeabership  files. 
Faally  Members  shall  be  the  unaarried  children  of  Senior  Heabers  living  in 
their  household.  A  Meabership  shall  consist  of  the  Senior  Meaber  or  Henbers, 
together  with  the  Faally  Heabers  who  collectively  fora  a  single  household. 

Section  3.  Only  Senior  Heabers  shall  have  voting  power. 

Section  4.  Each  Heaber  desiring  to  transfer  froa  one  category  of 
aembershlp  to  another  shall  makt  written  application  to  the  Boaunl  of  Governors 
stating  the  category  froa  which  and  the  category  to  which  he  or  she  desires 
transfer,  together  with  siich  other  inforaation  as  the  Board  of  Governors  aay 
require.  All  transfers  of  aeabership  shall  be  subject  to  the  approval  of  the 
Board  of  Governors  by  a  two-thirds  vote  of  those  present  and  voting,  and 
subject  to  such  teras  and  conditions  as  said  Board  aay  prescribe. 
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Section  5.  All  applications  for  ■eobezship  shall  be  aade  in  writing  to 
the  Board  of  Governors.  Each  application  nust  be  signed  by  at  least  three 
Senior  Members  fron  separate  aemberships  of  the  corporation  who  are  not  BCBbers 
of  the  Board  of  Governors,  and  sust  be  acconpanied  by  letters  of  recoanendation 
froa  the  proposer  and  seconders.  Each  application  aust  be  referred  to  the 
Meabership  Comnittee  and  shall  be  posted. on  the  bulletin  board  of  the  Club 
House  for  at  least  ten  days  before  being  acted  upon  by  the  Board  of  Governors. 
The  Secretary  shall  keep  a  list  of  the  applications  in  the  order  of  their 
approval  by  the  Board  of  Governors. 

Section  6.  The  adaission  fee  shall  be  payable  by  a  single  payaent  due 
upon  election  to  aeabership.  It  shall  be  the  policy  of  the  corporation  that 
all  adaission  fees  received  by  the  corporation  shall  be  set  aside  to  be  used 
only  for  iaproveaent  of  the  facilities.  Such  funds  shall  be  used  for  no  other 
purpose  except  upon  resolution  to  that  effect  by  a  2/3  aajority  of  the  aeabers 
of  the  Board  of  Governors. 

Section  7.  All  dues  to  the  corporation  shall  be  payable  within  thirty 
days  froa  the  date  of  the  Bailing  notice  froa  the  Treasurer.  In  the  event  of 
non-payaent,  upon  the  expiration  of  thirty  days,  the  Treasurer  shall  send  a 
second  notice.  Should  the  dues  be  still  unpaid  after  two  weeks  froa  the  date 
of  Bailing  the  second  notice,  the  naae  of  the  aeaber  in  arrears  with  the  amount 
of  his  or  her  indebtedness  shall  be  posted  on  the  bulletin  board  of  the  Club 
House,  and  his  or  her  aeabership  shall  be  thereupon  suspendedi  and  if  said 
dues  be  still  unpaid  at  the  end  of  two  weeks  further,  the  aeaber  shall  be 
liable  to  forfeit  his  or  her  aeabership  subject  to  the  decision  of  the  Board  of 
Governors.  In  addition  a  $  10.ee  per  aonth  service  charge  will  be  added  to 
accounts  that  are  not  paid  within  3e  days.  If  a  aeaber  is  late  in  paying  his 
or  her  dues  for  two  consecutive  quarters,  a  $50.00  fee  will  be  assessed. 

Section  8.  Candidates  for  aeabership,  who  have  been  elected  by  the  Board 
of  Governors,  shall  qualify  as  aeabers  by  the  payaent  of  the  admission  fee  and 
dues  within  one  aonth  froa  the  tiae  when  notice  of  such  election  is  aailed  to 
thea.  A  failure  to  so  qualify  shall  be  construed  as  a  refusal  to  becoae  a 
aeaber,  subject  to  the  power  of  the  Board  of  Governors  to  extend  the  tine. 

The  Board  aay  traive  the  adaission  fee  with  respect  to  the  application  for 
re-adfflisslon  of  any  person  \&io  was  formally  a  aeaber  provided  that  the  length 
of  the  periods  during  which  such  person  was  a  aeaber  exceeds  the  length  of  the 
period  between  the  teraination  of  the  previous  aeabership  and  the  application 
for  re-admission. 

Section  9.  Children  of  Senior  aeabers  tiho  aarry  shall  be  eligible  for 
immediate  aeabership  in  the  corporation  upon  due  application,  posting  of  the 
application  and  acceptance  by  the  Board  of  Governors,  notwithstanding  any 
limitation  on  total  number  of  aeabers. 
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Section  10.  Henbers  mist  notify  the  Secretaiy  In  writing,  of  their 
intention  to  resign  froa  the  corporation.  No  resignation  of  any  aeaber 
indebted  to  the  corporation  will  be  accepted.  If  dues  and  obligations  are  not 
pedd  or  settled  to  the  satisfaction  of  the  Board  of  Governors  by  the  resigning 
■eobers  tiithin  sixty  (60)  days  after  receipts  of  the  resignation,  such  aenber 
shall  be  dropped  froa  the  corporation  and  the  Treasurer  shall  talte  such  steps 
to  collect  the  aaount  due  as  the  Boaril  of  Governors  nay  direct. 

Article  n 
Board  of  Governors 

Section  1.  The  aanagesent  and  control  of  all  of  the  property  and  affairs 
of  the  corporation  shall  be  in  the  hands  of  a  Board  of  Governors,  consisting  of 
twelve  (12)  of  it's  aembers  chosen  in  accordance  with  this  Article,  plus  the 
immediate  past  President,  or  if  he  or  she  shall  fail  or  refuse  to  serve,  the 
immediate  past  First  Vice  President,  or  if  both  shall  fail  or  refuse  to  serve, 
the  immediate  Past  Second  Vice  President. 

Section  2.  Except  as  provided  in  section  4  below,  the  twelve  (12)  members 
of  the  Board  of  Governors  shall  be  elected  by  majority  vote  of  members  of  the 
corporation  at  an  annual  meeting,  with  four  (4)  members  of  the  Board  being 
elected  at  each  annual  meeting  of  the  corporation  for  a  term  of  three  (3)  years 
beginning  the  ensuing  October  1st.  and  until  they  have  been  succeeded. 

Section  3.  At  each  annual  meeting  members  of  the  Board  shall  be  elected 
to  fill  any  vacancies  which  have  occurred  during  the  year. 

Section  4.  The  Board  of  Governors  trill  elect  from  aaoog  its  o%ri  members, 
a  nominating  committee  which  will  nominate  at  least  one  senior  aember  for  each 
vacancy  on  the  Board  of  Governors.  Any  person  nominated  shall  ixnediately  be 
notified  by  the  Secretary.  The  names  of  the  persons  so  nominated  and  not 
withdrawn  shall  be  sent  to  each  senior  member  of  the  corporation.  Each  nominee 
who  is  a  candidate  to  fill  a  vacancy  for  an  unexpired  term  shall  be  Identified 
as  such  in  the  notice  to  the  senior  members.  Any  ten  senior  members  may 
nominate,  in  writing,  signed  by  them  and  delivered  to  the  Secretary  at  least 
tirenty  days  before  tiie  annual  meeting,  a  candidate  for  each  vacancy  on  the 
Board  of  Governors. 

If  the  number  of  candidates  nominated  for  a  full  term  or  for  each 
unexpired  term  does  not  exceed  the  number  of  vacancies  for  such  term,  then  the 
candidates  so  nominated  for  such  term  shall  be  declared  at  the  annual  meeting 
to  be  elected  without  any  further  ballot. 

3. 
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If  the  nunber  of  candidates  noolnated  for  a  full  ten  or  for  any  unexpired 
term  exceeds  the  number  of  vacancies  for  such  term,  a  printed  ballot  with  all 
the  nanes  so  nooinated  for  such  texa  and  not  withdrawn  shall  be  sent  to  each 
Senior  Benber  of  the  corporation,  with  notice  of  the  annual  aeeting  and  no  vote 
except  for  a  nane  so  printed  on  such  ballot  shall  be  counted.  Each  Senior 
■eaber  shall  vote  by  Baking  a  cross  opposite  the  name  for  which  such  aenber 
desires  to  vote,  but  no  such  aeaber  ^lall  vote  for  sore  than  one  candidate  for 
each  vacancy.  Any  Senior  Beober  Bay  send  or  deliver  a  ballot.  Barked  as  he  or 
she  desires  to  vote,  to  the  Inspectors  tiho  shall  vote  the  saae  in  the  naae  of 
the  aenber  so  sending  it  as  his  or  her  first  vote.  The  President,  or  upon  his 
or  her  failure  to  act,  the  Vice  President  shall  at  least  ten  days  before  each 
annual  election, '  appoint  two  Inspectors  of  Elections  f roa  the  seBbership  of  the 
corporation,  whose  nanes  shall  be  printed  on  the  ballot,  tfho  shall  have  charge 
of  the  ballot  box,  shall  count  the  votes  and  certify  the  result  to  the 
Secretary,  and  their  decision  shall  be  final  on  all  Batters  connected  with  the 
balloting.  All  ballots  shall  be  in  the  hands  of  the  Inspectors  at  least 
fifteen  Binutes  prior  to  the  announced  tiae  of  the  annual  aeeting  and  no  ballot 
filed  thereafter  shall  be  counted. 

Section  5.  A  Bajority  of  the  Board  of  Governors  shall  constitute  a 
<IuoniB. 

Section  6.  The  Board  of  Governors,  at  it's  first  regular  aeeting  after  an 
annual  aeeting  of  the  corporation,  shall  elect  officers  of  the  corporation  for 
a  tera  of  one  (1)  year  froa  the  ensuing  October  1st.  and  until  they  have  been 
succeeded.  Such  officers  shall  be  a  President,  a  First  Vice  President,  a 
Second  Vice  President,  a  Secretary  and  a  Treasurer.  The  President,  the  Vice 
Presidents  and  the  Secretary  shall  and  the  Treasurer  Bay  be  chosen  froa  the 
aenbership  of  the  Board,  including  newly  elected  aeabers.  The  office  of 
President  aay  also  be  held  by  a  board  aeaber  whose  3  year  elected  ten  to  the 
Board  has  expired.  The  office  of  Treasurer  aay  be  held  by  a  person  who  also 
holds  the  office  of  First  Vice  President,  or  of  Second  Vice  President,  or 
Secretary.  An  officer  Bay  be  elected  to  succeed  blnself . 

Section  7.  The  Board  of  Governors  shall  further  have  authority i 

(a)  To  appoint  such  sub-coaaittees  as  they  aay  froa  tiae  to  tiae  deea 
necessary. 

(b)  To  admit,  suspend,  or  expel  aeabers.  A  tinanlaous  vote  of  those 
present  and  voting  at  a  aeeting  of  the  Board  of  Governors  shall  be  required  to 
suspend  or  expel  a  aenber,  but  a  aeaber  shall  be  admitted  unless  one-third  of 
such  votes  are  adverse. 

(c)  To  prescribe  rules  for  the  adaission  of  guests. 

(d)  To  Bake  rules  for  the  use  of  the  corporation's  premises  by  aeabers, 
and  others,  aiul  for  their  conduct  on  saae. 

(e)  To  establish  and  enforce  penalties  for  violation  of  rules  not 
exceeding  the  statutory  Halts. 
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(f )  To  Mt  dues,  asscBBBentB  and  initiation  fees  and  to  notify  aeabers 
annu:.lly  of  the  respective  anounts. 

(g)  To  xeait  or  coaproaise  penalties,  dues,  or  any  other  obligation  to 
the  corporation. 

(h)  To  call  special  aeetings  of  the  corporatim. 

(i)  To  suspend  or  tiaive  admission  fees  and  annual  dues. 

(j)  To  solicit  subscriptions  for  such  purposes  as  they  deea  in  keeping 
with  the  general  objects  of  this  corporation. 

(k)  To  fill  any  vacancies  in  the  offices  or  coouaittees  of  the  corporation 
including  any  vacancies  in  the  Board  of  Governors,  and  the  person  thus  chosen 
shall  hold  office  until  the  October  1st.  following  the  next  annual  aeetlng  of 
the  corporation,  and  until  his  successor  is  elected. 

(1)  To  hold  regular  and  special  aeetings ^at  the  call  of  the  President  or 
by  it's  own  vote. 

Section  8.  At  the  annual  aeetlng  of  the  corporatim),  the  President  shall 
subnlt  a  general  report  of  the  affairs  of  the  corporation  and  the  Treasurer 
shall  Bubolt  an  accounting  of  the  financial  aatters  of  the  corporation. 

Section  9.  Any  Senior  aeaber  of  the  corporation  shall  be  eligible  for 
election  to  the  Board  of  Governors,  and  any  aeabers  of  the  corporation  shall  be 
eligible  for  aeabership  on  any  oonalttee  of  the  corporation. 

Article  m 

President 

The  President  shall  preside  at  aeetings  of  the  corporation  and  of  the 
Board  of  Governors,  shall  appoint  the  chairaen  of  all  standing  coonittees}  all 
coBBlttee  appolntaents  to  be  approved  by  the  Board  of  Governors,  shall  have 
general  oversight  and  aanageaent  of  the  affairs  of  the  corporation. 

Article  ZV 

Vice-Presidents 

The  First  Vice-President  shall.  In  the  absence  or  inability  of  the 
President,  assuae  the  duties  of  the  President. 

The  Second  Vice-President  shall  in  the  absence  or  inability  of  both  the 
President  and  the  First  Vice-President,  assuae  the  duties  of  the  President. 

5. 
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Article  V 

Secretary 

The  Secretary  shall  aaice  a  report  of  all  proceediiigs  of  the  corporation  at 
it's  neetings  and  shall  at  appropriate,  tises  read  a  report  of  sane;  he  or  she 
shall  also  keep  records  of  the  votes,  doings  and  proceedings  of  the  neetings  of 
the  Board  of  Governors,  and  of  the  Bembers  of  the  corporation}  he  or  she  shall 
have  general  charge  of  the  correspondence  of  the  the  corporation,  shall  send 
out  notices  of  the  regular  aeetings,  keep  a  list  of  the  aenbers  of  the 
corporation,  and  perfora  such  other  duties  properly  belonging  to  his  or  her 
office,  as  the  Board  of  Governors  aay  froa  tine  to  tiae  direct. 

Article  VI 

Treasurer 

The  Treasurer  shall  have  sole  charge  of  the  finances  of  the  corporation, 
subject  to  the  direction  of  the  Board  of  Governors.  He  or  she  shall  furnish  a 
bond,  the  aaount  to  be  determined  by  the  Board  of  Governors,  but  at  no  tiae 
shall  it  be  less  than  five  thousand  ($5,000.00)  dollars.  The  preaiua  on  this 
bond  shall  be  paid  by  the  corporation.  He  or  she  shall  collect  and  disburse 
all  the  monies  of  the  corporation,  and  shall  perfora  such  other  duties 
pertaining  to  his  or  her  office  as  the  Board  of  Governors  aay  froa  tiae  to  tiae 
direct. 

Article  vn 

Auditors 

An  Audit  CoBBittee,  appointed  by  the  board,  not  aeidiers  of  the  Board  of 
Governors,  shall  periodically  audit  the  Treasurer's  accounts  and  report  to  the 
corporation  at  it's  annual  aeeting. 

Article  vm 

Meetings 

Section  1.  The  annual  aeeting  of  the  Corporation  shall  be  held  at  the 
Club  House  on  the  second  Monday  in  June,  in  each  year,  or  on  such  other  date 
not  Bore  than  ten  days  after  said  date  as  the  Board  of  Governors  aay 
prescribe.  Notices  of  said  aeetings  shall  be  aailed  to  the  aeabers  of  the 
corporation  at  least  one  week  prior  thereto,  and  like  notice  shall  be  posted  on 
the  bulletin  board  at  the  headquarters  of  the  corporation  by  the  Secretary  at 
the  tine  of  such  Bailing. 


6. 
effi  ie/1/84 
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Section  2.  Special  Beetlngs  of  the  corporation  nay  be  called  by  the  Board 
of  GovemorB  and  shall  be  called.  If  requested  In  writing  by  not  leas  than 
sixty  Senior  aeabers  of  the  corporation.  Notice  of  the  calling  thereof  shall 
be  given  in  the  sane  Banner  as  the  notice  of  the  annual  seetlng,  and  these 
notices  shall  state  the  object  of  the  see ting. 

Section  3.  At  all  aeetings  of  the  corporation  after  the  organization 
seetlng  a  quoruB  shall  consist  of  not  less  than  sixty  Senior  seobers. 

Section  4.  At  the  annual  see  ting  the  reports  of  the  President  and  the 
Treeisurer  shall  be  presented. 

Article  IX 

Aaendnent  to  By-Laws 

(See  Article  VII  of  Articles  of  Association. ) 

ArUcle  Z 

Intoxicating  Liquors 

Use  of  alcoholic  beverages  shall  be  allowed  in  such  Banner  at  such  Senior 
social  affairs  and  aeabers'  sponsored  functions  as  stated  in  Standing  Rule  IZ. 
At  all  other  tiaes  alcoholic  beverages  shall  not  be  allowed  in  or  on  the  Club 
property. 


effi  ie/1/84  7. 
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RUIZ  I.   Henbers  shall  have  the  privilege  of  bringing  guests  vith  thea  to 
attend  social  functions  of  the  Corporation  or  to  use  the  facilities  of  the 
Corporation  property.  The  use  of  Club  facilities  and  appropriate  fees  shall  be 
regulated  by  the  respective  Comittees  in  charge.  In  counting  the  tises  a  non- 
■enber  is  a  guest,  it  shall  be  iKinaterial  that  the  sponsoring  aeaber  is  not  the 
saae  one  each  tiae.  Any  aeaber  who  is  in  doubt  as  to  the  eligibility  of  a 
guest  on  any  occasion  shcQl  be  guided  by  the  advice  of  the  appn^rlate 
Coonittee  Chairperson.  Mo  aeaber  unit  can  sponsor  sore  than  19   guests  on  any 
one  occasion. 

RUI£  n.  nie  President  shall  appoint  froa  the  Board  of  Governors  a 
chairperson  for  each  of  the  various  activities  of  the  Club,  and  such 
chedrperson  shall  have  the  authority,  if  desired,  to  appoint  froa  the 
■eabership  at  large  any  aeaber  or  aeabers  to  serve  on  a  Coaaittee. 

In  the  discretion  of  the  Boeurd  of  Governors,  any  such 
chairperson  aay  be  a  non-aeaber  of  the  Boaird,  but  in  such  case  a  aeaber  of  the 
Board  shall  be  designated  with  whoa  such  chairperson  shall  report  at  reasonable 
intervals. 

RUIZ  m.  No  subscription  paper  aay  be  circulated,  no  posters  or 
literature  advertising  other  than  this  Club's  functions  shall  be  posted  without 
peraission  of  the  Board  of  Governors. 

RUI£  IV.  Any  Injury  to  the  property  of  the  Club  shall  be  paid  for  by  the 
aeaber  or  aeabers  coMDlttlng  the  saae,  the  aaount  to  be  assessed  by  the  House 
Coaaittee.  The  expense  covering  injury  to  the  Club's  property  coaaitted  by  a 
non-aeaber  shall  be  assuaed  by  the  aeaber  responsible  for  the  non-aeaber. 
Senior  aeabers  will  be  held  responsible  for  all  injury  to  property  by,  and  for 
the  behavior  of  all  Junior  aeabers  of  their  faaily,  and  guests  of  such  Juniors. 

RUIZ  V.   Meabers  are  requested  to  aake  written  ooaplaint  to  the  President 
or  to  the  Secretary  of  any  aatter  in  the  adainlstratlon  of  the  Club  seeaing  to 
need  correction. 

KJIE  VI.  Equlpaent  belonging  to  the  corporation  shall  be  reaoved,  loaned, 
or  rented  for  use  outside  of  the  corporation  property  only  upon  vote  of  the 
Board  of  Governors. 

RUIZ  vn.  Non-aeaber  baby-sitters  are  pezaitted  to  use  the  snack  bar  and 
lavatory  facilities  and  aay  use  the  pool  with  aeabers  children  at  a  fee  of 
$1.00  per  day.  Non-aeaber  baby-sitters  aust  sign  in  %d.th  the  lifeguards  each 
tiae. 
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jaan  VUI.  Application  for  suner  guests  shall  be  Bade  through  the  office. 
A  sunaer  guest,  defined  as  an  individual  or  fanily  who  is  residing  irith  a 
■eaber  a  week  or  Bore,  is  allowed  pool  and  tennis  privileges  (for  a  weekly  or 
Bonthly  fee  to  be  set  annually  by  the  Board).  Guests  are  not  eligible  to 
participate  on  swi^dng  or  tennis  teaas  or  in  Beabers'  touznaaents,  but  they 
■ay  take  Bwiaalng  and  tennis  lessons.  • 

RULE  U.  The  use  of  alcoholic  beverages  shall  be  allowed  according  to  the 
following  rules I 

A.  No  alcoholic  beverages  shall  be  offered  for  sale  to  anyone  oo  the  preaises 
of  the  cozporatloo. 

B.  Alcoholic  beverages  aay  be  served  on  the  preaises  of  the  corporation  to 
Beabers  and  their  guests  who  are  of  legal  age. 

C.  For  events  at  which  only  Senior  aeabers  are  present,  the  Senior  aeaber 
and/or  the  chairperson  and  the  aeabers  of  the  comlttee  sponsoring  an  event, 
activity  or  function  shall  supervise  the  consuaption  of  alcoholic  beverages  at 
the  event,  activity,  or  function  and  shall  take  the  necessary  steps  to  Insure 
that  the  alcoholic  beverages  are  not  served  in  any  Illegal  Banner  and  to 
prevent  any  excess  cons\iiq>tion;  however,  they  shall  not  incur  any  legal 
liability  for  any  excesses  or  Infractions  of  any  statutes,  ordinance,  rules,  or 
regulations.  For  events  at  which  Senior  and  Junior  aeabers  are  present,  the 
coBs&lttee  or  Senior  aeaber  in  charge  of  the  event  aust  petition  the  Board  of 
Governors  for  peralssion  to  serve  alcoholic  beverages  and  aust  receive  prior 
approval  by  a  aajority  vote  of  the  Board. 

D.  All  alcoholic  beverages  shall  be  reaoved  froa  the  preaises  of  the 
corporation  iaBediately  after  the  conclusion  of  the  event,  activity,  or 
function. 

E.  Failure  to  coaply  with  any  rule  or  part  thereof  pertaining  to  use,  service, 
and/or  consuaption  of  alcoholic  beverages  on  the  preaises  of  the  corporation  or 
of  any  of  the  above  rules,  aay  result  in  disciplincury  action  by  the  Board  of 
Governors,  in  accordance  with  the  appropriate  sections  of  By-Laws. 


2. 
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POOL  AMD  TEMHIS  GUEST  RULES 

The  Board  of  Goveznors  would  like  to  clarify  Club  policy  oa  the  use  of  the 
Hi{^  I-nnA  facilities  by  ■obezs  and  their  guests. 

1.  Tennis  courts  and  pool  aze  for  the  use  of  aeabers  only.  Guests  Bust  be 
aoco^tanied  by  a  aeaber  of  the  Hif^  Lane  Club. 

2.  Each  p— h<»r  who  sponsors  a  guest  aust  register  the  guest  before  using 
the  pool  or  tennis  courts. 

3.  Meabers  are  re<iuired  to  register  guests  at  all  tiaes  throughout  the 
entire  year. 

4.  Pool  guests  aust  be  registered  with  the  lifeguard. 

5.  Tennis  guests  aust  be  registered  at  the  Pro-shop.  Please  notify  the 
High  Lane  office  if  pool  and  tennis  personnel  are  unavailable.  Your 
cooperation  in  honoring  this  requireaent  is  appreciated. 

6.  The  saae  guest  aay  not  use  the  pool  or  tennis  courts  Bore  than  twice 
per  Bonth.  ~  In  counting  the  tiaes  a  non-aeaber  is  a  guest,  it  shall  be 
iaaaterial  that  the  sponsoring  aeaber  is  not  the  saae  one  each  tiae. 

7.  Mo  aeaber  unit  aay  ^onsor  aore  than  10  guests  on  any  on  occasion. 

8.  Guests  are  not  eligible  to  participate  on  swianing  or  tennis  teaas  or 
in  aeabers'  touznaaents,  but  "seasonal  guests  aay  take  swiaaing  and  tennis 
lessons. 

9.  Lounge  chairs  are  for  the  use  of  aeabers  and  their  registered  guests 
when  swiaaing  or  relaxing  in  the  pool  area. 

10.  There  will  be  a  charge  of  $25.00  levied  against  any  aeaber  who  does 
not  register  his/her  guest. 

11.  Applieatioo  for  a  su^er  guest  aay  be  aade  through  the  office. 

1993-GueBt  Fee  Rates 
Pool 


Guest  at  $5.00  each  per  day,  Faaily  (3  or  aore)  at  $12.00  per  faaily  per  day. 
Baby-sitter  $1.00  per  day. 

Tennis 

Senior  Guest  at  $5.00  eadi  per  day.  Junior  Guest  at  $4.00  each  per  day. 

Pool  &  Tennis  Coabination 

Junior  Guest  at  $6.00  eadi  per  day. 

House  Guests  -  Pool  &  Tennis 

Meekly  $20.00  per  person,  Neekly  $50.00  per  faaily  (3  or  aore),  Monthly  $65.00 
per  person. 

(rev.  5/93) 
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HIGH  lANE  CLUB 
POOL  RULES  AND  RfiGUIATIONS 


HEALTH  RUUS 

To  coaply  with  the  xules  of  the  Club  and  State  Health  Departaent  requlreaenta, 
each  bather  wuffti 

A.  Shower  with  soap  and  hot  water  ianediately  prior  to  each  entry  of  the  pool 
enclosure.  Tennis  players  please  note. 

B.  Shower  again  if  oil  or  ointaent  has  been  used. 

C.  Refrain  froa  using  pool  if  afflicted  with  fever,  cold,  cough,  inflaaed  eyes 
skin  diseases,  or  any  coomnicable  disease,  or  if  wearing  a  bandage.  In 
absence  of  a  doctor's  certificate  lifeguard's  judgement  shall  be  final. 

D.  Refrain  froa  expectorating  or  blowing  nose  in  the  pool. 

E.  Do  Hot  take  food,  beverages,  pets  or  anything  else  that  can  contaainate  the 
water  inside  the  pool  area. 

F.  Any  person  with  shoulder  length  (or  longer)  hair  will  be  required  to  wear  a 
bathing  cap. 

G.  Children  who  are  untrained  mst  wear  a  clean  diaper  covered  by  waterproof 
plastic  pants  in  the  wading  pool.  (To  insure  sanitary  swianing  conditions 
and  protect  the  health  of  all  our  children,  this  will  be  stxictly  enforced) 

A.  Children  unable  to  swia  will  not  be  peraitted  in  the  big  pool  at  any  tiae 
unless  taking  swiaaing  lessons  or  accompanied  in  the  water  by  a  parent  or 
other  responsible  adult.  The  lifeguard  shall  be  the  sole  judge  of  the 
child's  ability  to  swia.  No  flotation  gear  is  permitted  in  the  pool. 

B.  Children  under  4  years  of  age  will  be  peraitted  in  the  big  pool  if  the 
child  is  trained  and  accoopanied  by  an  adult.  Children  in  diapers  mist 
tfear  waterproof  plastic  pants  at  all  tiaes  in  either  tiading  pool  or  sain 
pool 

C.  Children  over  6  years  of  age  are  not  peraitted  in  the  wading  pool. 

D.  Parent  or  other  responsible  individual  aust  aocoiq>any  and  assiiae 
all  care  and  req;>onsibllity  for  children  in  the  wading  pool. 

E.  Parents  aay  bring  a  saall  private  pool  into  the  wadlitg  pool  grass  area  and 
fill  it  with  the  hose  for  children  who  are  untrained. 

PROHIBITED 

1.  Running,  horseplay,  and  ball  playing  in  the  locker  looas  and  pool  area. 

2.  Wheeled  vehicles,  snorkels  or  fins  in  the  pool  area. 

3.  Kickboards  in  the  wading  pool. 
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5.  Bating  of  lunches  in  the  locker  zooas. 

6.  Bating  food  in  the  pool  area. 

7.  Use  of  starting  blocks,  except  during  swia  teas  practice. 

8.  Diving  in  the  shallow  end  of  the  pool. 

REPEATED  ZMFRACnOM  OF  ABOVE  RULES  NHL  RESULT  Dl  TBtPORARY  SUSPEWSIOH  OF  POOL 
PRIVILEGES. 

HOURS 

A.  A  lifeguard  will  be  on  duty  every  day  of  the  week  when  the  pool  is  open. 

B.  Mo  one  shall  use  the  pool  unless  a  lifeguard  is  on  duty. 

C.  Children  who  are  not  13  years  old  or  older,  aust  leave  the  pool  by  SiWFM 
unless  a  parent  (only)  is  on  the  Club  property  and  personally  checks  their 
child  in  with  the  life  guard  on  duty.  After  5  FM  children  under  the  age 
of  13  can  only  use  the  pool  If  a  parent  is  present  on  the  grounds. 

D.  Parents  will  leave  pool  area  during  lessons. 

E.  The  lifeguards  and  pool  director  are  responsible  for  aalntainlng  safety 
and  discipline  in  the  pool  area.  They  shall  have  the  right  to  ask  anyone 
to  leave  the  pool  or  pool  area  if  rules  are  ignored.  Senior  aeabers  should 
feel  free  to  report  any  serious  infraction  of  the  rules  to  any  lifeguard. 

F.  The  pool  director  and  pool  coanlttee  chalraan  shall  have  the  prerogative  to 
close  the  pool  earlier  than  the  scheduled  tlae  based  on  weather  conditions 
and/or  level  of  use. 

G.  Wading  pool  will  be  opened  between  SiW  AH  and  opening  of  the  big  pool 
under  individual  parent  supervision  only. 

GUESTS 

A.  Guests  of  aenbers  will  be  adaltted  at  $5.00  each  per  day  or  $12. M  per 
faally  (3  or  aore)  per  day. 

B.  Out  of  town  guests  will  be  adaltted  at  $20.00  per  person  per  week  or  $50.00 
per  faally  (3  or  aore)  per  week  or  at  $65.00  per  person  per  atMith,  upon 
application  through  the  office. 

C.  Child  guest  aust  deaonstrate  ability  to  swia. 

D.  There  will  be  a  $25.00  penalty  fee  for  unregistered  guests.  Please 
register  guests  with  lifeguard  on  duty. 

The  Club  will  not  be  responsible  for  any  accidents  or  injuries  which  aight  be 
attributed  to  the  use  of  the  pool  nor  does  the  Club  assuae  responsibility  for 
the  loss  of  valuables,  clothing,  or  other  property. 
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fiFNfFRAI.Rin.F-S 

(a)  The  tennis  couits  are  open  as  soon  as  weather  permits  in  the  spring  (generally  in  midApril),  and  remain 
open  as  long  as  the  weather  permits  (generally  until  midNovember). 

(b)  The  tennis  courts  will  normally  be  available  for  play  whenever  there  is  sufllcient  sunlight.  However,  one 
or  itwre  tennis  couits  may  not  be  available  for  play  if  it  has  become  uiq>layable.  A  teimis  court  will  be  considered 
ui9>layable  when  diere  are  puddles  on  it,  when  it  has  softened  from  rainfall,  when  it  is  in  a  condition  rendenng  ii 
unsafe  for  play,  or  when  it  is  in  a  condition  rendering  it  susceptible  to  damage  from  play.  If  present,  the  Teiuiis 
Professional  and/or  die  Tennis  Assistants  will  determine  when  the  teiuiis  courts  are  unplayable.  A  red  flag  flying  on 
the  flagpole  adjacent  to  court  1  will  mdicate  that  the  couits  are  unplayable.  In  the  absence  of  the  Tennis 
Professional  and  die  Tennis  Assistants,  members  shall  use  their  best  judgment  in  determining  whether  the  courts  are 
unplayable. 

(c)  Court  play  is  limited  to  45  minutes.  Players  imist  sign  in  in  accordance  with  the  procedures  described 
below  in  Section  2  Signin  Procedures.  At  die  end  of  play,  all  players  shall  leave  the  court  If  they  wish,  they  may 
once  again  sign  in  for  a  court  in  accordance  widi  the  aforementioned  signin  procedures. 

(d)  When  play  is  interrupted  for  midday  watering  and/or  other  court  maintenance,  players  shall  be  entitled  to 
complete  their  43  minutes  of  play  after  court  maintenance. 

(e)  All  guests  imist  be  registered  prior  to  play  by  completing  a  Guest  Charge  Slip.  A  S2S.0O  fme  will  be  levied 
against  those  that  fail  to  properly  register  dieir  guests.  A  person  may  not  play  as  a  guest  more  than  two  times  during 
any  calendar  month. 

(0    The  practice  board  may  not  be  used  before  8:00  am  or  after  8:30  pm.  Use  of  die  practice  board  shall  be 
limited  to  five  minutes  when  people  are  waiting. 

(g)   The  Teimis  Committee  may  suspend  die  playing  privileges  of  any  Member  or  guests  for  violating  any  of 
the  Tennis  Rules. 

(h)   The  Teimis  rules  may  be  enforced  by  die  Tennis  Professional,  die  Tennis  Assistants,  and  any  Senior 
Member. 

Sir,NTNPRorRnimF.s 

(a)  If  a  court  is  available,  sign  in  by  writing  the  name  of  at  least  one  player  and  the  starting  time  on  the  space 
provided  on  the  marker  board  between  the  gate  on  court  1  and  the  gate  on  court  4. 

(b)  If  no  court  is  immediately  available,  and  at  least  two  people  from  your  group  are  on  the  premises,  add  the 
name  of  one  person  from  your  group  to  the  waiting  list  When  a  coun  becomes  available,  and  you  have  reached  the 
top  of  the  waiting  list,  erase  your  name  from  the  waiting  list  and  sign  in  for  die  couit  that  has  become  available. 
You  may  not  add  your  name  to  the  waiting  list  unless  at  least  two  people  from  your  group  are  on  the  premises.  At 
times  when  there  are  different  priorities  established  for  Senior  Grotips  and  Junior  Groups  (as  those  terms  are 
hereinafter  defmed),  indicate  on  the  waiting  list  whether  your  group  is  a  Senior  Group  or  a  Junior  Group. 

(c)  Players  who  have  entered  a  tennis  court  without  prtiperly  signing  in  may  be  asked  to  give  way.  Players 
whose  time  has  expired  may  also  be  asked  to  give  way. 

COIIRT  USAnF  AND  PRinRTTTFi; 

(a)  Club  Events.  Tournaments,  Junior  and  Senior  Interclub  matches,  Junior  Interclub  Practices,  Junior  Social 
Doubles,  Jumor  Tennis  Camp,  and  other  events  sponsored  by  the  Chib  ("Club  Events")  shall  have  priority  over 
other  play  to  the  extent  determined  to  be  ^ipropriate  in  the  discretion  of  the  Tennis  Committee  and/or  the  Teimis 
Professional. 

(b)  General  Rules  of  Priority   Subject  to  priorities  esttblisbed  for  Club  Events  and  subject  to  usage  of  the 
tennis  couits  for  instnictional  purposes  as  described  below  in  Section  4  Court  Utilization  for  Instruction,  priorities 
for  court  usage  shall  be  as  follows: 

(1)  Sundays  8:00  am  to  10:00  am,  all  courts  shall  be  exchisively  reserved  for  men's  social  doubles; 
Simdays  from  10:00  am  to  10:30  am,  men  participating  in  men's  social  doubles  will  have  priority  on  alT^ 
courts,  and  may  ask  other  players  to  give  way. 

(2)  Mondays  9:30  am  to  1 1 :30  am,  women  participating  in  women's  social  doubles  will  have  priority 
on  all  couits,  and  may  ask  other  players  to  give  way. 

(3)  Fridays  6:00  n*  until  daric,  senior  members  panicqiating  in  mixed  social  doubles  will  have  priority 
on  all  courts  and  may  ask  other  players  to  give  way. 
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(4)  Saturdays  8:00  am  to  10:30  am,  women  paiticq>ating  ia  women's  social  doubles  will  have  priority 
on  all  courts,  and  may  ask  other  players  to  give  way. 

(5)  Weekdays  after  4:00  m,  groups  which  include  at  least  one  voting  member  of  the  High  Lane  Club 
("Senior  Groups")  will  have  priority  over  groups  which  do  not  include  at  least  one  voting  member  of  the 
High  Lane  Club  ("Junior  Grouf)s")  on  all  courts,  and  may  ask  Junior  Groups  to  give  way. 

(6)  Weekdays  from  8:00  am  to  4:00  pm,  Senior  Groups  will  have  priority  over  Junior  Groups  on  Court 
6  when  at  least  two  courts  are  being  used  for  junior  clinics  and/or  junior  interclub  practice,  and  may  ask 
Junior  Groups  to  give  way. 

(7)  Weekends  and  holidays,  Senior  Groiqss  will  have  priority  over  Junior  Groups  on  courts  IS,  and 
may  ask  junior  Groups  to  give  way. 

(8)  Weekends  and  holidays.  Junior  Groups  will  have  priority  over  senior  Gtoi^k  on  Court  6.  Junior 
Groups  may  ask  Senior  Groups  on  Court  6  to  give  way  if  there  is  another  court  available  or  when  the 
Senior  Group  has  completed  its  45  minutes  of  pby. 

Except  as  indicated  above,  no  group  has  priority  over  ano&er  group  with  respect  to  usage  of  die  Tennis  Courts.  A 
group  with  priority  over  another  group  will  be  entitled  to  use  an  available  court  in  preference  to  the  other  group 
without  regard  to  time  of  arrival  or  position  on  the  waiting  list  However,  unless  explicitly  indicated  above,  a  group 
with  priority  over  another  group  is  not  entitled  to  ask  die  other  group  to  give  way  if  the  other  group  has  already 
commenced  play. 

CoiTBT  T  J-rn.iZA-noN  for  TN.sTRiimoN 

The  Tennis  Professional  and  the  Tennis  Assistants  shall  have  die  right  to  use  the  tennis  courts  for  instruction  of 
members  as  follows: 

( 1 )  Court  3.  Use  of  Court  3  for  instructional  pinposes  by  the  Tennis  Professional  and  the  Tennis 
Assistants  shall  have  priority  over  all  other  play  with  the  exception  of  Sunday  morning  men's  social 
doubles  and  during  High  Lane  Oub  events  requiring  the  use  of  all  courts. 

(2)  Second  Court  The  Tennis  Professional  and  die  Teimis  Assistants  shall  have  the  right  to  use  Court 
3  and  a  second  court  for  clinics  except  during  Sunday  morning  men's  social  doubles,  during  Saturday 
morning  women's  social  doubles,  during  High  Lane  Oub  events  requiring  the  use  of  all  courts,  Saturday 
morning  before  10:30  am,  on  die  Fourth  of  July,  and  on  Labor  Day. 

(3)  TTiird  Court  At  any  time  when  the  Tennis  Professional  and  the  Tennis  Assistants  are  otherwise 
entitled  to  the  use  of  Court  3  and  a  second  court,  they  may  use  a  third  tennis  court  for  clinics  if  there  are  no 
members  waiting  t6  play;  if,  while  using  a  third  court,  a  member  arrives  at  the  Club  to  play  tennis  and  there 
are  no  other  courts  available,  die  Tennis  Professional  and  the  Tennis  Assistants  shall  promptly  remove 
themselves  and  the  clinic  participants  from  die  third  court  and  complete  the  clinic  on  two  courts. 

Dres.s  Codk 

Tennis  players  must  wear  proper  footwear  and  proper  teimis  attire. 

( 1 )  Proper  footwear  means  sneakers  with  smoodi,  even  soles.  Anyone  not  wearing  proper  footwear 
may  be  asked  to  leave  the  tennis  courts. 

(2)  Proper  tennis  attire  includes  tennis  shorts,  tennis  skirts,  collared  shirts,  and  tennis  tee  shirts. 
Proper  tennis  does  not  include  bathing  suits,  tank  tops,  long  dress  pants,  or  any  attire  rendering  it 
dangerous  to  play  tennis. 

Conduct 

(a)  Players  shall  conduct  themselves  in  a  courteous  manner  at  all  times  and  shall  refrain  fiY>m  making  any  loud 
noises. 

(b)  There  shall  be  no  use  of  profanity  on  or  around  die  tennis  courts  at  any  time. 

(c)  Upon  entering  or  leaving  the  tennis  courts,  players  shall  wait  until  the  ball  is  no  longer  in  play  on  any  court 
they  must  cross.  Players  shall  cross  courts  along  fence  behind  the  baseline. 

(d)  If  a  tennis  ball  from  another  coun  comes  onto  a  court,  the  player  should  return  it  to  the  originating  court 
when  the  ball  is  no  longer  in  play  on  that  court. 

Apnl30,  1997 
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THE  HIGH  lANE  CUIB 
BONLING  RULES 

1.  The  season  yill  be  divided  into  two  halves. 

2.  Bowling  will  start  prooptly  at  7i30.  Anyone  entering  after  7i45  will  not 
be  allowed  to  bowl  the  first  string.  Anyone  entering  after  the  first  t»#o  boxes 
of  either  the  second  or  the  third  strings  will  not  be  permitted  to  bowl  that 
respective  string.  Teas  captains  are  expected  to  enforce  this  rule.  At  the  end 
of  the  evening  a  bowler  and  one  scorer  say  stay  to  bowl  the  late  string  for 
his/her  own  average. 

3.  The  handicap  svBteB  to  be  used  will  be  as  followsi  The  scratch  teas  will 
be  the  teas  tihose  individual  averages,  including  'byes'  add  up  to  the  highest 
number.  The  difference  between  the  sua  of  other  teaas'  average  and  that  of  the 
scratch  teaa  is  then  figured.  The  handicap  of  each  teaa  on  each  bowling  night 
is  9&\   of  that  difference,   (eg.  -  scratch  teaa  totals  800.  Competing  teaa 
totals  700.  Difference  is  100.  Teaa  handicap  would  therefore  be  90). 

a)  All  teaas,  other  than  scratch  teaa,  will  therefore  have  a  handicap. 

b)  Team  handicap  is  to  be  recorded  at  the  top  of  eacfa  score  sheet. 

c)  Hew  handicaps  are  posted  each  Monday  and  will  include  all  rollings 
up  through  the  previous  Friday  evening. 

4.  In  the  case  of  a  tie,  whether  for  a  single  game  of  for  total  pinfall,  each 
teaa  will  receive  one-half  point  in  the  standings. 

5.  To  be  eligible  for  any  prize  a  teaa  must  have  bowled  75^  of  all  games.  An 
Individual  must  have  bowled  75t  of  all  games  to  be  eligible  for  high  average. 
This  will  not  be  the  case  for  Individual  high  single  or  individual  high  three 
games. 

6.  After  3  consecutive  absences  the  bowling  Chairman  reserves  the  right  to 
replace  that  bowler. 

7.  Postponements  will  be  made  only  in  the  case  of  unavoidable  or 
uncontemplated  causes  (lack  of  heat  or  li^t  or  extreme  weather  c<uulitions  or  a 
conflict  with  a  aajor  club  function).  The  Bowling  Chairman  will  then  arrange  a 
new  date. 
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8.  If  Mt-tip  button  Is  pushed  before  3  balls  are  rolled;  player  gets  only 
those  pins  already  down. 

9.  *Bve"  scores  say  be  requested  by  the  captain  for  any  person  leaving  the 
teas.  Acceptance  of  a  bye  score  will  aean  that  person  say  not  return  to  the 
teas  that  half.  "Bye'  scores  will  also  be  used  to  fill  teaas  that  lack  a  full 
roster  of  players. 

le.  Scores  -  Teaa  handicaps  will  be  based  on  the  full  'bye'  scores.  However, 
individual  'bye'  scores  will  be  listed  on  the  bowling  sheet  each  week.  *Bye 
scores  are  the  average  carry  over  score  of  all  returning  bowlers  froa  the 
preceding  season,  (aens'  bye  score  and  wonens'  bye  score  are  figured 
separately). 

11.  A  forfeit  occurs  when  less  than  half  the  nuaber  of  bowlers  on  a  teas 
(excluding  Byes)  are  present.  Bowlers  froa  a  forfeiting  teaa  who  are  present 
will  bowl  for  individual  averages. 

If  less  than  half  the  bowlers  are  present  for  each  teaa,  each  teaa  forfeits 
and  loses  points  in  the  standings.  However,  in  order  to  win  points,  the 
nonforfeitlng  teaa  aust  beat  the  sua  of  the  forfeiting  teaa's  hanHjtrap  and 
average  less  30  pins.  The  outcoae  of  each  gaae  and  the  total  plnfall  will  be 
deterained  accordingly. 


rev.  9/88 
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THE  HIGH  LANE  CLUB 
TADIES  TUESDAY  B0WLTT«  TJ!Af3lR  RllTJ!g 


1.  Starting  Tiaet  Bowling  will  start  proaptly  at  12i30.  Those  not 
present  at  that  tiJK  will  join  in  as  they  arrive.  However,  anyone 
arriving  after  12i30  FM  will  not  be  allowed  to  bowl  the  first  game. 
This  rule  will  be  enforced  by  the  captains,  using  the  clock  in  the 
alleys  to  determine  the  correct  tJjie.  A  late  bowler  say  bowl  the 
second  gaae,  if  she  enters  the  alleys  before  the  first  two  boxes  of 
the  second  gaae  have  been  coBpleted. 

2.  Absences  I  Please  notify  your  captain  (or  another  teas  or  league 
■eober)  if  you  are  unable  to  bowl.  The  score  used  for  an  absent 
■eaber  will  be  that  msaber'a  average  less  ten  (10)  percent. 

3.  Scoring  Accuracvt  Each  bowler  is  required  to  turn  around  and 
announce  to  the  scorelceeper  her  score  for  each  box  bowled. 

4.  Scoring  Systewt  A  ninety  (90)  percent  handicapping  systeB  will 
be  used.  All  teams  will  have  a  handicap.  The  handicap  for  each 
team  shall  be  recorded  at  the  top  of  the  bowling  sheet.  Team 
handicaps  and  individual  averages  are  posted  at  the  beginning  of 
each  week  and  reflect  all  gases  through  the  previous  tieek. 

In  the  case  of  a  tie  for  a  single  game  each  team  will  receive  one 
half  of  one  point  in  the  standings.  No  points  will  be  airarded  for 
high  series. 

If  a  bowler  pushes  the  reset  button  before  bowling  three  (3)  balls, 
that  bowler  gets  credit  for  those  pins  already  down  for  that  box. 

5.  Bye  Secret  A  lady's  bye  score  will  be  the  mean  of  all  averages 
froB  the  previous  season.  The  bye  score  will  be  used  when  the 
roster  for  a  team  can  not  be  filled.  A  team  captain  may  request  a 
bye  score  for  a  bowler  who  will  not  be  bowling  for  the  remainder  of 
the  season. 

6.  Bowlers  Onlvt  The  league  is  for  the  enjoyment  of  High  Lane 
women  only.  Children  are  not  allowed  in  accordance  with  our  rules. 

7.  Standings!  League  standings  will  be  posted  weekly  and  published 
periodically. 

8.  Postponements t  In  the  case  of  unavoidable  causes  (lack  of  heat 
or  power  at  the  club,  extreme  weather  conditions,  or  conflict  with  a 
major  club  function),  the  chairperson  of  the  league  will  postpone 
bowling  for  that  day  and  arrange  for  a  make-up  date  with  the  BouUng 
Chairman. 
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9.  Awards  I  Individuals  Bust  bovl  seventy-five  (75)  pexoent  of  the 
total  gases  to  be  eligible  for  individual  awards,  and  no  individual 
■ay  win  sore  than  one  individual  award.  Awards  will  be  presented  to 
teas  Tahrnr  who  coaplete  the  season.  The  following  will  be  awarded 
at  the  end  of  the  seasoni 

Individtial  Teaa 

High  Single  High  Single 

High  Series  High  Series 
High  Average 

10.  Feesi  Ibe  fee  for  the  season  will  be  set  by  the  Bowling 
ClialnMn  and  the  Board  of  Goveznors  prior  to  the  start  of  the  season 
in  Septeaber. 


10/91 
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CHILDREN'S  BOVn.ING  PARW 
BOWLIKG  ALLEY  RULES 


1.  There  is  to  be  no  food  or  beverages  at  any  time  in  the  bowling  alley.  Food 
and  beverage,  with  Bupervision,  is  confined  to  the  bowling  alley  lounge, 
upstairs  kitchen,  or  ballroom  area. 

2.  Clean  dry  sneakers  nust  be  worn  in  place  of  bowling  shoes. 

3.  Bowling  activity  is  to  be  supervised.  .  ,.  r. 

a.  There  is  to  be  one  adult  for  every  4  to  6  children. 

b.  There  is  to  be  one  bowler  on  a  lane  at  a  tine. 

c.  A  ball  is  not  to  be  thrown  until  the  previous  ball  has  gone  from 
Eight,   (into  the  pit) 

d.  A  ball  is  never  to  be  thrown  if  a  red  light  is  on.  The  red  light 
means  the  pin  setter  is  in  cycle.  The  pin  setter  must  complete  it's 
cycle  or  damage  to  the  machine  can  be  incurred. 

4.  The  number  of  bowling  lanes  used  will  be  determined  by  the  size  of  the 
group.  There  is  to  be  a  minimum  of  4  bowlers  per  lane.  All  lanes  will 
not  be  used  if  the  size  of  the  group  does  not  merit  it. 

Please  understand  that  the  constant  Ccire  and  maintenance  of  the  bowling  lanes 
is  expensive.  To  Insure  their  good  working  order  for  the  enjoyment  of  the 
membership  they  cannot  be  abused. 

A  mechanic  will  be  on  duty  to  correct  and  fix  machine  problems  as  required.  He 
is  authorized  to  shutdown  the  machines  if  in  his  judgement  the  present  activity 
is  detrimental  and  or  can  cause  damage  to  the  machines  or  lanes. 

Bowling  Chairman 

1/91 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.    Full  name  (include  any  former  names  used.) 
Christina  Ann  Snyder 


2.    Address:   List  current  place  of  residence  and  office 
address (es) . 

Office  Address: 

3700  Wilshire  Blvd.,  Suite  820 

Los  Angeles,  CA   90010-3085 


Home  Address : 

1022  Ridgedale  Drive 

Beverly  Hills,  CA   90210 


3.  Date  and  place  of  birth. 

I  was  bom  on  May  27,  1947,  at  Los  Angeles,  California. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

I  am  married  to  Marc  M.  Seltzer.   He  is  an  attorney  employed 

by  Corinblit  &  Seltzer,  A  Professional  Corporation,  located 

at  3700  Wilshire  Blvd.,  Suite  820,  Los  Angeles,  CA  90010- 
3085. 

5.  Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
cuid  dates  degrees  were  granted. 

Colleges  &  Law  Schools  Attended: 

School  Year         Decree 

U.C.L.A.  1965-66  None  (transferred  to  Pomona) 

Pomona  College  1966-69  B.A.  (June  1969) 

Stanford  Law  1969-72  J.D.  (June  1972) 
School 
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Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 


Employment  Record: 

Employer 

Wyman  Bautzer 

Kuchel  &  Silbert 


Position 

Summer 
Associate 


City 

Los 
Angeles 


From 

6/71 
1977 


la. 

9/71 
1991 


Wyman  Bautzer 

Kuchel  &  Silbert 


Associate 
Partner 


Los 
Angeles 


1972 
1977 


1977 
1991 


Katten  Muchin 

Zavis  &  Weitzman 


Partner 


Los 
Angeles 


1991 


1994 


Corinblit 
St   Seltzer 


Partner 


Los 
Angeles 


1994 


Present 


Pviblic   Counsel 


Western  Center  on 
Law  and  Public 
Interest 


Director 


Director 


Los 
Angeles 

Los 
Angeles 


1976 


1992 


1984 


1993 


Ninth  Judicial 
Circuit  Historical 
Society 


Director 


Pasadena   1992 


Present 


7.  Military  Service:  Have  you  had  any  military  service?   If  so, 
give  particulars,  including  the  dates,  bramch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

I  have  not  served  in  the  military. 

8.  Honors  and  Awards :   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

I  was  named  a  Pomona  Scholar  while  attending  Pomona  College, 
While  at  Pomona,  I  was  also  elected  to  Mortar  Board,  a 
national  honorary  society.   In  1994,  I  was  elected  to  the 
membership  of  the  American  Law  Institute. 


2. 
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9.    Bar  Associations:   List  all  bar  associations,  legal  or 

judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

I  am  a  member  of  the  following  bar  associations  and 
professional  societies:   State  Bar  of  California  (1973  to 
present) ,  Los  Angeles  County  Bar  Association  (1973  to 
present) ,  California  Women  Lawyers  (1994  to  present) ,  the 
Women  Lawyers  of  Los  Angeles  (1995  to  present) ,  and  the 
Beverly  Hills  Bar  Association  (1973  to  present) .   I  am  also 
a  member  of  the  American  Bar  Association  (and  its  Business, 
Antitrust  and  Litigation  Sections)  (1970's  to  present).   In 
or  about  1990,  I  was  elected  to  the  membership  of  the  Board 
of  Directors  of  the  Ninth  Judicial  Circuit  Historical 
Society.   From  1977  until  1984,  I  served  on  the  Board  of 
Directors  of  Public  Counsel,  the  p\iblic  interest  law  firm 
sponsored  by  the  Los  Angeles  and  Beverly  Hills  Bar 
Associations.   From  1983  to  1984,  I  served  as  its  President. 
From  approximately  1988  to  1994,  I  served  two  consecutive 
terms  on  the  Board  of  Visitors  of  the  Stanford  Law  School. 
From  approximately  1991  to  1993,  I  served  as  one  of  the 
California  State  Bar  nominees  on  the  Board  of  Directors  of 
the  Western  Center  for  Law  and  Poverty.   I  am  a  member  of 
the  Selden  Society. 

10.  Other  Memberships :   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  p\iblic  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

I  have  made  contributions  to  AIPAC  and  the  Women' s  Legal 
Defense  Fund.   The  AIPAC  contribution  is  at  the  Capital  Club 
level  for  AIPAC.   The  contribution  to  the  Women's  Legal 
Defense  Fund  was  at  the  President's  Circle  level  for  the 
Women's  Legal  Defense  Fund.   I  have  made  contributions  to 
the  NOW  Legal  Defense  Fund.   I  am  not  involved  in  policy 
making  or  legal  work,  nor  do  I  attend  any  meetings  of  any  of 
the  foregoing  groups .   I  am  a  member  of  the  Los  Angeles 
Women's  Foundation  Major  Gifts  Committee. 

11.  Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

California  state  courts  1973;  United  States  District  Court 
for  the  Central  District  of  California  1973;  United  States 
District  Court  for  the  Northern  District  of  California  1974; 
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United  States  District  Court  for  the  Southern  District  of 
California  1974;  United  States  District  Court  for  the 
Eastern  District  of  California  1986;  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  1975;  United  States  Supreme 
Court  1982. 

I  have  also  been  specially  admitted  to  practice  pro  hac  vice 
in  the  following  courts : 

United  States  District  Court  for  the  District  of  Nevada, 
United  States  District  Court  for  the  District  of  South 
Dakota,  United  States  District  Court  for  the  District  of 
Columbia,  United  States  District  Court  for  the  Northern 
District  of  Illinois,  United  States  District  Court  for  the 
Middle  District  of  Florida  and  Delaware  Chancery  Court. 

Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  availc±)le  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
availcJale  to  you,  please  supply  them. 

1.  Snyder,  Williams  and  Baskett  "Bank  Closings  and 
Challenge  Actions:   The  Plaintiff's  View,"  Current 
Developments  in  Banking  Litigation.  Prentice  Hall  Law 

&  Business  1991.   I  spoke  on  this  subject  at  the  Prentice 
Hall  Law  &  Business  program  referred  to  in  my  article  in 
March  1991.   The  basis  for  the  speech  was  the  article 
described  aOaove . 

2.  I  spoke  at  the  Practising  Law  Institute's  program  held 
on  the  subject  of  "Litigating  Copyright,  Trademark  and 
Unfair  Competition  Cases,"  held  in  November-December  1993. 

3.  I  will  be  working  as  a  co-author  on  a  Michie  Butterworth 
publication  set  for  release  in  1997,  tentatively  entitled 
Local  Federal  Court  Procedure  -  California.   My  responsi- 
bility will  be  to  author  the  section  dealing  with  the  Local 
Rules  of  the  Central  District  of  California.   As  of  yet,  no 
portion  of  the  proposed  publication  has  been  prepared. 

I  have  given  no  speeches  on  constitutional  law  or  legal 
policy. 
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13.   Health:   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

I  believe  that  I  am  in  good  health.  My  most  recent  physical 
examination  was  in  February  1996. 


14.  Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court . 

I  have  never  held  judicial  office,  other  than  my  service  as 
a  Beverly  Hills  Bar  Association  volunteer  judge  pro  tem  in 
the  Beverly  Hills  Small  Claims  Court. 

15.  Citations:   If  you  are  or  have  been  a  judge,  provide; 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

Not  Applicable. 

16.  Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  have  not  held  public  or  elective  office.   I  have  never 
been  a  candidate  for  elective  pxxblic  office. 


17.   Legal  Career : 


Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including : 
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1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

I  did  not  serve  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates ; 

I  have  not  practiced  law  alone. 

3 .  the  dates ,  names  and  address  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of 
your  connection  with  each; 


Employment  Record: 

Employer  Position 

Wyman  Bautzer       Associate 

Kuchel  &  Silbert   Partner 
204  9  Century  Park  East 
Los  Angeles,  CA   90067 

Katten  Muchin       Partner 

Zavis  &  Weitzman 
1999  Avenue  of  the  Stars 
Los  Angeles,  CA  90067 


City 


From 


Los        1972 
Angeles    1977 


Los        1991 
Angeles 


TO. 

1977 
1991 


1994 


Corinblit  Partner 

&  Seltzer 
3700  Wilshire  Blvd., 

Suite  820 
Los  Angeles,  CA  90010 


Los       1994    Present 
Angeles 


b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  i£  its  character  has  changed  over  the 
years? 


2.    Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 
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Throughout  the  entirety  of  my  legal  career,  my 
practice  has  been  devoted  to  representing 
plaintiffs  and  mostly  defendants  in  complex  civil 
litigation,  including  cases  arising  under  the  RICO 
statute,  the  antitrust  laws,  the  federal 
securities  laws,  the  Lanham  Act  and  other  fields 
of  federal  and  state  law.   From  the  beginning  of 
my  legal  career  through  the  time  I  left  the  Katten 
Muchin  law  firm  in  1994,  I  typically  represented 
corporations  in  litigation  matters.   A  majority  of 
the  lawsuits  I  was  involved  in  handling  were  filed 
in  federal  court .   I  have  represented  entertain- 
ment industry  firms  with  some  frequency  and  have 
from  time-to-time  represented  parties  (usually 
corporate  executives)  in  complex  domestic 
relations  matters.   After  joining  Corinblit  i 
Seltzer  in  mid-1994,  I  have  continued  to  represent 
corporate  defendants  in  intellectual  property 
cases  and  also  have  worked  on  antitrust  cases. 
Since  joining  Corinblit  &  Seltzer,  I  have 
principally  been  responsible  for  efforts  to 
develop  new  areas  of  business  for  the  firm. 

1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates . 

I  appear  in  court  frequently. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

(a)  60-70% 

(b)  30-40% 

(c)  None. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

(a)  100% 

(b)  None . 
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state  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  tried  ten  cases  to  verdict .   I  served  as 
associate  counsel  as  to  four  of  these  cases, 
and  chief  counsel  as  to  six  of  these  cases. 


5.    What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

(a)  20% 

(b)  80% 

Two  of  the  ten  cases  were  jury  trials.   I  was 
the  chief  counsel  in  each.   Each  lasted  for 
more  than  two  weeks.   In  addition,  I  tried  a 
third  jury  trial  that  settled  after 
approximately  four  trial  days . 

18.   Litigation.   Describe  the  ten  most  significant 
litigated  matters  which  you  personally  hsmdled. 
Give  the  citations,  if  the  cases  were  reported, 
and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  summary  of  the  substance  of  each 
case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each 
case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  names,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

(1)   Von  Brimer  v.  Whirlpool  Corporation.  536  F.2d  838  {9th 
Cir.  1976) .   This  was  an  action  originally  brought  in  1969 
by  predecessor  counsel  on  behalf  of  a  well-known  inventor, 
Joseph  W.  Von  Brimer,  against  the  Whirlpool  Corporation  for 
alleged  misappropriation  of  Von  Brimer' s  rights  to  a 
patented  invention,  namely,  an  electrical  linear  induction 
motor  intended  for  use  in  washing  machines .   The  complaint 
asserted  two  related  claims  for  malicious  prosecution  and 
tortious  interference  with  Von  Brimer' s  rights.   The  trial 

8. 
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court  granted  summary  judgment  as  to  the  first  claim  on 
statute  of  limitations  grounds  and  dismissed  the  remaining 
two  counts  for  failure  to  state  a  claim  upon  which  relief 
could  be  granted.   The  trial  court's  decision  is  reported  as 
Von  Brimer  v.  Whirlpool  Corp..  367  F.Supp.  740  (N.D.  Cal. 
1973).   Prior  to  the  trial  court's  decision,  the  plaintiff 
died  and  the  representatives  of  his  estate  were  substituted 
as  parties  plaintiff.   Soon  after  the  trial  court's  decision 
was  handed  down,  the  plaintiffs  retained  my  then  law  firm  to 
represent  them  on  appeal.   I  was  assigned  to  the  case  after 
the  opening  briefs  on  appeal  had  been  filed  and  argued  the 
matter  before  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit.   The  Ninth  Circuit  sustained  the  trial 
court's  decision  as  to  two  counts  of  the  plaintiffs' 
complaint,  but  held  that  plaintiffs  should  be  allowed  to 
proceed  on  their  claim  for  malicious  prosecution.   The 
principal  issue  decided  by  the  Ninth  Circuit  with  respect  to 
the  malicious  prosecution  claim  was  whether  the  inventor  was 
required  to  have  a  proprietary  interest  in  the  invention  to 
have  the  right  to  proceed  on  the  claim.   The  Ninth  Circuit 
resolved  this  question  in  my  clients'  favor.   On  remand  from 
the  Ninth  Circuit,  I  was  the  sole  counsel  who  tried  the 
matter  for  the  remaining  executor  of  Von  Brimer' s  estate. 
After  a  three-week  jury  trial,  the  jury  awarded  plaintiff  a 
verdict  of  $2.1  million.   The  trial  court  then  granted  a 
motion  for  judgment  N.O.V.  in  favor  of  defendant.   My  firm 
and  the  plaintiff  could  not  reach  agreement  on  compensation 
to  represent  the  plaintiff  at  the  retrial.   Plaintiffs 
thereafter  substituted  new  counsel  to  retry  the  case.   I  am 
informed  that  the  matter  subsequently  settled  for  $1.8 
million.   (a)   The  representation  occurred  between  1973  and 
1977.   (b)   The  trial  court  was  the  United  States  District 
Court  for  the  Northern  District  of  California.   The  trial 
judge  was  the  Hon.  Charles  B.  Renfrew,  LeBoeuf,  Lamb,  Greene 
&  MacRae,  One  Embarcadero  Center,  San  Francisco,  CA  94111, 
telephone:  (415)  951-1100.   The  judges  who  heard  the  appeal 
in  the  Ninth  Circuit  were  the  Hon.  M.  Oliver  Koelsch,  the 
Hon.  Ozell  M.  Trask  and  the  Hon.  Edmund  L.  Pamieri.   (c)   I 
had  no  co-counsel.   Principal  opposing  counsel:  Michael  A. 
Stiegel,  Amstein  &  Lehr,  120  South  Riverside  Plaza,  Suite 
1200,  Chicago,  XL  60606-3913,  telephone:  (312)  876-7100. 

(2)   Financial  Federation.  Inc.  v.  Severvn  Ashkenazv. 
et  al. .  Case  No.  CV  82-0885  WPG.   This  was  a  contested 
takeover  case  instituted  in  the  United  States  District  Court 
for  the  Central  District  of  California  by  Financial 
Federation,  Inc.,  a  savings  and  loan  holding  company, 
against  the  defendants  for  alleged  violations  of  the  federal 
securities  laws  and  the  Racketeer  Influenced  and  Corrupt 
Organizations  Act  ("RICO"),  and  for  various  state  law 
claims.   My  firm  represented  an  individual  and  his  corporate 
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affiliate  who  were  claimed  to  have  entered  into  an  illegal 
scheme  to  take  over  the  plaintiff  corporation.   Other 
defendants  who  allegedly  participated  in  the  scheme  were 
represented  by  other  counsel .   I  was  one  of  the  principal 
attorneys  representing  my  firm's  clients.   The  case  was 
tried  for  one  month,  during  which  time  I  ser-ved  as  second 
chair.   The  case  resulted  in  a  judgment  in  our  clients' 
favor.   The  trial  court  further  awarded  damages  in  the 
amount  of  $500,000  against  the  plaintiff  and  in  my  clients' 
favor  for  having  sued  my  clients  in  bad  faith  and  on  other 
grounds.   (The  trial  court's  decision  was  published  as 
Financial  Federation.  Inc.  v.  Ashkenazv.  [1984  Transfer 
Binder],  Fed. Sec. L. Rep.  (CCH)  91,489  (CD.  Cal .  1984)).   The 
plaintiffs'  appeal  from  the  trial  court's  judgment  was 
unsuccessful.   I  presented  the  oral  argument  on  my  clients' 
behalf  in  the  Court  of  Appeals  for  the  Ninth  Circuit.   (a) 
The  representation  occurred  from  1982  to  1984.   (b)   The 
case  was  tried  before  the  Hon.  William  P.  Gray.   (c) 
Opposing  counsel:   Wesley  G.  Howell  and  Aulana  Peters  of 
Gibson,  Dunn  &  Crutcher,  333  So.  Grand  Ave.,  Los  Angeles,  CA 
90071,  telephone:  (213)  229-7000;  Michael  Diamond,  then  of 
Skadden  Arps  Slate  Meagher  &  Flom,  now  of  New  World  Coram. 
Group,  Inc.,  1440  So.  Sepulveda  Blvd.,  Los  Angeles,  CA 
90025,  telephone:  (310)  444-8266  and  James  E.  Lyons,  Skadden 
Arps  Slate  Meagher  &  Flom,  Four  Embarcadero  Center,  Seui 
Francisco,  CA  94111,  telephone:  (415)  984-6400.   Co-counsel: 
Terry  Christensen,  Christensen  White  Miller  Fink  Jacobs 
Glaser  &  Shapiro,  2222  Avenue  of  the  Stars,  Los  Angeles,  CA 
90067,  telephone:  (310)  553-3000;  Jack  Corinblit  and  Marc  M. 
Seltzer  of  Corinblit,  Shapero  &  Seltzer,  3700  Wilshire 
Blvd.,  Los  Angeles,  CA  90010,  telephone:  (213)  380-4200;  and 
Joseph  A.  Ball,  Jr.,  Carlsmith  Ball,  et  al . ,  301  E.  Ocean 
Ave.,  Long  Beach,  CA,  telephone:  (310)  435-5631,  and  Howard 
Soloway,  then  of  Ball,  Hunt,  e£.  al. ,  Donovan,  Leisure,  333 
So.  Grand  Ave.,  Suite  4100,  Los  Angeles,  CA   90071, 
telephone:  (213)  253-4000. 

(3)   Jedwab  v.  MGM  Grand  Hotels.  Inc..  509  A. 2d  584  (Del. 
Ch.  1986) .   In  this  case  the  plaintiffs  challenged  the 
fairness  of  a  merger  to  preferred  shareholders  of  the 
acquired  corporation.   The  case  arose  when  my  law  firm's 
clients.  Kirk  Kerkorian  and  his  company,  Tracinda 
Corporation,  announced  their  intention  to  sell  MGM  Grand 
Hotels,  Inc.  ("Grand")  (also  a  client  of  my  firm)  to  Bally' s 
Corporation.   Mr.  Kerkorian  held  a  majority  of  the  common 
and  preferred  stock  of  Grand  and  proposed  a  sale  on  terms 
whereby  holders  of  common  stock  would  receive  $4  more  per 
share  for  their  stock  than  would  holders  of  preferred  stock. 
A  preferred  stockholder  brought  suit  in  the  Delaware 
Chancery  Court  on  behalf  of  a  putative  class  seeking  to 
enjoin  the  merger  on  the  alleged  ground  that  the  transaction 
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was  unfair  from  a  financial  point  of  view  to  holders  of 
preferred  stock.   I  was  in  overall  charge  of  the  litigation 
for  my  firm's  clients.   Prior  to  the  hearing  on  the  prelimi- 
nary injunction,  expedited  discovery  took  place  and  I 
appeared  at  virtually  every  deposition  as  lead  counsel  for 
my  firm's  clients  and  supervised  the  preparation  of  the 
briefs  filed  in  the  case.   After  a  lengthy  hearing  argued  by 
my  co-counsel,  Henry  N.  Herndon  of  the  Delaware  firm  of 
Morris  James  Hitchens  &  Williams,  the  court  denied  the 
preliminary  injunction  and  the  merger  proceeded.   The 
court's  decision  was  published  as  noted  cibove.   I  continued 
as  defense  counsel  for  Bally' s  Grand,  the  new  company 
created  by  virtue  of  the  merger,  until  1995,  when  the  case 
was  settled.   (a)   My  representation  in  this  matter  begam  in 
1985  and  continued  through  1994.   (b)   The  case  was  pending 
in  the  Delaware  Chancery  Court  before  the  Hon.  William  B. 
Allen.   (c)   The  opposition  to  the  preliminary  injunction 
motion  was  argued  by  Delaware  co-counsel,  Henry  N.  Herndon, 
Jr.  of  Morris,  James  Hitchens  &  Williams,  222  Delaware 
Avenue,  Wilmington,  DE  19899,  telephone:  (302)  888-6800. 
Opposing  counsel:   Ronald  Litowitz,  Bernstein,  Litowitz, 
Berger  &  Grossman,  1285  Avenue  of  the  Americas,  33rd  Floor, 
New  York,  NY  10019,  telephone:  (212)  554-1400,  and  Jules 
Brody  of  Stull,  Stull  &  Brody,  6  East  45th  Street,  New  York, 
NY  10017,  telephone:  (202)  687-7230.   (The  matter  was  argued 
for  plaintiffs  by  their  Delaware  counsel,  William  Prickett, 
Prickett,  Jones,  Elliott,  Kristol  &  Shnee,  1310  King  Street, 
Wilmington,  DE  19899-1328,  telephone:  (302)  688-6500.) 

(4)   Western  Federal  Savings  &  Loan  Assn.  v.  Goldrich  Trust 
No  1 .  et  al .   This  case  was  brought  by  a  corporation  to 
block  a  potential  takeover.   My  client,  Jona  Goldrich, 
acquired  a  9.9V  interest  in  Western  Federal  Savings  &  Loan 
Association  ("the  Association").   The  Association  thereafter 
brought  suit  in  the  United  States  District  Court  for  the 
Central  District  of  California  against  Mr.  Goldrich  and  one 
of  his  relatives  contending  that  he  and  his  affiliates  had 
violated  sections  13 (d)  and  14 (a)  of  the  Securities  Exchange 
Act  of  1934 .   I  was  principally  responsible  for  the  defense 
of  this  case  on  behalf  of  my  clients.   The  court  granted 
summary  judgment  in  favor  of  my  clients.   The  matter 
thereafter  settled.   (a)   My  representation  in  the  matter 
commenced  in  or  about  1984  and  continued  through  the  latter 
part  of  that  year  or  into  early  1985.   (b)  The  case  was 
pending  before  the  Hon.  Alice  Marie  Stotler  in  the  United 
States  District  Court  for  the  Central  District  of  Cali- 
fornia,  (c)   I  argued  all  matters  in  the  case.   The 
opposing  counsel  was  Bertrand  Cooper  of  O'Melveny  &  Myers, 
400  So.  Hope  St.,  Los  Angeles,  CA  90071,  telephone:  (213) 
669-6000. 
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(5)   Raauel  Welch  v.  MGM/UA  Entertainment  Co..  Inc..   This 
was  a  wrongful  termination  and  defamation  action  brought  by 
Ms.  Welch  following  her  termination  as  an  actress  in  the 
remake  of  the  motion  picture  "Cannery  Row. "   I  was  the  lead 
trial  counsel  for  the  defendant,  MGM/UA  Entertainment,  Co., 
Inc.   Ms.  Welch  sued  for  damages  based  upon  her  claim  that 
in  terminating  her  services,  MGM  had  refused  to  honor  the 
"pay-or-play"  clause  in  her  contract.   Ms.  Welch  was  seeking 
contract  damages  of  approximately  $250,000,  plus  damages  for 
alleged  defamation  and  punitive  damages  on  that  claim  when 
the  trial  commenced.   In  the  middle  of  trial,  the  Court 
greuited  Ms .  Welch  leave  to  amend  her  pleadings  to  add  a  new 
count  for  alleged  bad  faith  breach  of  contract,  which  was  a 
species  of  tort  then  recognized  under  California  law.   The 
signif icouice  of  this  amendment  was  to  increase  the 
possibility  of  massive  punitive  damages  in  plaintiffs' 
favor.   (Years  later,  in  a  different  case,  the  California 
Supreme  Court  held  that  the  tort  should  not  have  been 
recognized  to  exist  at  all.)   The  trial  was  held  before  a 
do%«ntown  Los  Angeles  Superior  Court  jury  which  lasted  for 
approximately  four  weeks.   The  jury  rendered  a  verdict  in 
favor  of  Ms.  Welch  in  the  approximate  amount  of  $10  million, 
consisting  mostly  of  punitive  damages.   New  counsel  were 
substituted  in  place  of  my  firm  for  the  appeal.   I  am 
informed  that  the  case  settled  after  the  Supreme  Court 
vacated  the  Court  of  Appeal's  decision  affirming  the  judg- 
ment.  See  Welch  v.  MGM.  264  Cal.Rptr.  353  (1989) .   The 
Court  of  Appeal's  decision  is  reported  at  254  Cal.Rptr.  645. 
(a)   The  trial  occurred  in  the  summer  of  1986 .   Following 
post-trial  motions,  MGM  was  acquired  by  Turner  Entertain- 
ment, whose  counsel  thereafter  took  over  the  case  and 
litigated  it  until  the  matter  was  ultimately  settled.   (b) 
The  trial  occurred  in  the  Los  Angeles  Superior  Court  before 
the  Hon.  Earl  Riley,  Retired,  2856  Westbrook  Ave.,  Los 
Angeles,  CA  90046,  telephone:  (213)  876-1831.   (c)   Opposing 
counsel  was  Edward  Mosk,  deceased. 

(6)   Paula  Weinstein  v.  United  Artists  Corporation.   In 
this  case,  I  successfully  defended  United  Artists  Corpora- 
tion ("UA")  in  a  suit  brought  by  Ms.  Weinstein  for  alleged 
vrrongful  termination  of  her  employment  contract.   Ms. 
Weinstein  was  the  President  of  UA.   In  or  about  1983,  she 
left  her  employment,  claiming  that  she  had  been  wrongfully 
terminated  by  my  client,  UA.   Because  her  employment 
contract  required  that  disputes  be  litigated  under  her 
contract,  Ms.  Weinstein  filed  a  complaint  with  the  American 
Arbitration  Association  alleging  that  UA  had  breached  its 
contract  with  her  by  allegedly  demoting  her  and  stripping 
her  of  her  authority  as  head  of  production  for  UA,  thereby 
forcing  her  to  resign.   The  trial  was  conducted  in  accor- 
dance with  the  rules  of  evidence  applicaible  at  a  court 
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trial.   The  trial  lasted  for  approximately  thirty  days,  and 
resulted  in  a  decision  in  favor  of  UA  to  the  effect  that  UA 
had  not  breached  its  contract  with  her.   (a)   My  representa- 
tion in  this  matter  occurred  in  1983.   (b)   The  case  was 
tried  before  Herbert  Ansell,  4929  Wilshire  Blvd.,  Los 
Angeles,  CA  90010,  telephone:  (213)  938-4151.   (b)   I  was 
the  sole  counsel  for  UA  in  the  case.   The  opposing  counsel 
was  John  H.  Lavely,  Lavely  &  Singer,  2049  Century  Park  East, 
Suite  2400,  Los  Angeles,  CA  90067,  telephone:   (310)  556- 
3501. 


(7)   McMahon  v.  Weiner.  et  al  Civ.  884065.   This  was  a  suit 
instituted  for  alleged  insider  trading  in  securities.   I 
defended  a  former  officer  of  Pennsylvania  Life  Insurance 
Compcuiy  who  had  allegedly  engaged  in  the  violation  at  issue 
in  the  case.   The  court  granted  summary  judgment  in  favor  of 
the  defendants  based  upon  my  argument  that  the  so-called 
"contemporaneous  trading  rule"  requiring  the  plaintiff  to 
prove  that  purchases  and  sales  of  the  securities  in  question 
took  place  within  a  relatively  close  time  period  precluded 
plaintiff  from  making  out  a  vieible  claim  for  relief.   (a) 
My  representation  was  in  1988  and  1989.   (b)   The  trial 
judge  was  the  Hon.  John  B.  Jones  of  the  United  States 
District  Court  for  the  District  of  South  Dakota.   (c)   My 
co-counsel  was  the  Hon.  Larry  Piersall,  now  United  States 
District  Judge  for  the  District  of  South  Dakota.   Opposing 
counsel:   Robert  A.  Christenson,  601  South  Phillips  Avenue, 
Sioux  Falls,  South  Dakota   57104;  Co-counsel:   Gordon 
Davenport,  III,  Foley  &  Lardner,  One  South  Pinckney  Street, 
Madison,  South  Dakota  53701,  telephone:  (608)  257-5035. 

(8)   Medallion  Television  Enterprises.  Inc.  v.  SelecTV  of 
California.  Inc..  833  F.2d  1360  (9th  Cir.  1987) .   This  was  a 
case  arising  under  the  Racketeer  Influenced  and  Corrupt 
Organization's  Act  ("RICO).   The  issue  posed  by  the  case  was 
whether  a  single,  closed-ended  business  transaction  could 
constitute  a  "pattern  of  racketeering"  under  the  RICO 
statute.   I  obtained  an  affirmamce  for  the  defendant  in  the 
Ninth  Circuit  Court  of  Appeals  in  a  reported  opinion,  as 
noted  above.   (a)   I  worked  on  this  case  in  1987  and 
presented  the  oral  argument  on  behalf  of  the  defendsmt  in 
the  Court  of  Appeals.   (b)   The  Ninth  Circuit  panel  included 
the  Hon.  William  Norris,  the  Hon.  Mary  Schroeder  and  the 
Hon.  Dorothy  Nelson,  (c)   Opposing  counsel:  Avery  H. 
Einhom,  405  So.  Beverly  Drive,  Beverly  Hills,  CA, 
telephone:  (310)  556-1484. 
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(9)   California  State  Electronics  Association  v.  Matsushita 
Engineering  and  Service  Company,  et  al..  Case  No.  BC  048 
196.   This  was  a  multi-party  class  action  case  filed  in 
California  state  court  in  1992,  in  which  the  plaintiffs 
asserted  violations  of  the  California  Song-Beverly  and 
Unfair  Practices  Acts  based  on  the  allegation  that  manu- 
facturers of  home  electronics  products  paid  independent 
services  prices  that  were  below  their  actual  costs.   I 
represented  six  of  the  thirty-odd  defendants  in  the  case, 
including  Hitachi  Corporation,  Matsushita  Electric  Corpora- 
tion of  America,  Proton  Corporation,  Kenwood  America,  NEC, 
and  took  one  of  the  leadership  roles  on  behalf  of  all  of  the 
defendants.   The  case  settled  with  the  approval  of  the 
Court.   (a)   The  case  was  pending  in  1992  and  1993,  amd  was 
settled.   (b)   The  case  was  brought  in  the  Los  Angeles 
County  Superior  Court  and  was  heard  by  the  Hon.  Stephen  M. 
Lachs.   (c)   I  acted  as  lead  litigation  counsel  for  my 
clients  and  made  all  court  arguments  on  behalf  of  my 
clients.   The  opposing  covinsel  was  Richard  I.  Fine,  Law 
Offices  of  Richard  I.  Fine,  10100  Semta  Monica  Blvd.,  Los 
Angeles,  CA  90067,  telephone:  (310)  277-5833.   Principal  co- 
counsel  were  Michael  T.  Williams,  Andrews  &  Kurth,  601  S. 
Figueroa,  Ste.  4200,  Los  Angeles,  CA  90071,  telephone:  (213) 
896-3100,  Robert  Sacks,  Sullivan  &  Cromwell,  444  S.  Flower 
St.,  Ste.  1200,  Los  Angeles,  CA  90071,  telephone:  (213)  955- 
8000,  Marvin  Bartel,  Pillsbury,  Madison  t  Sutro,  725  S. 
Figueroa  St.,  Ste.  1200,  Los  Angeles,  CA  90017,  telephone: 
(213)  488-7100,  and  Howard  Riibinroit,  Sidley  &.   Austin,  555 
West  Fifth  Street,  Los  Angeles,  CA  90013,  telephone:  (213) 
896-6000. 

(10)   Fiber  Speed  International.  Inc.  v.  Impact  Solutions. 
Inc. .  et  al. .  Case  No.  CV  94-1138  H(CGA) .   This  case 
involved  a  claim  that  our  client's  golf  club  design 
infringed  a  patent  held  by  the  plaintiff.   The  plaintiff 
sought  to  enjoin  the  manufacture  and  sale  of  allegedly 
infringing  golf  clubs  by  our  client.   I  was  the  lead  lawyer 
who  argued  the  preliminary  injunction  and  motion  to  dismiss 
in  this  case.   Our  firm  successfully  defeated  two  requests 
for  a  temporary  restraining  order  and  a  preliminary 
injunction  which  plaintiff  sought  for  alleged  violations  of 
the  Lanham  Act,  federal  copyright  law  and  common  law,  and 
the  case  was  dismissed  based  on  our  argument  that  plaintiff 
was  required  to  arbitrate  the  case.   The  case  was  filed  and 
terminated  in  1994.   (a)   The  case  was  pending  in  1994.   (b) 
The  case  was  brought  in  the  United  States  District  Court  for 
the  Southern  District  of  California,  and  was  heard  by  the 
Hon.  Marilyn  L.  Huff.   (c)   Co-counsel:  John  Courtade, 
Marcus  &  Courtade,  P.C,  51  West  Washington,  Fairfield,  Iowa 
52556,  telephone:  (515)  472-5945.   Opposing  counsel  was 
Patrick  D.  Webb,  Grace,  Skocypec,  Cosgrove  &  Schirm,  401 
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West  A  Street,  San  Diego,  CA  92101,  telephone:  (619)  234- 
6660,  who  represented  plaintiff  Fiber  Speed.   Kenneth  M. 
Fitzgerald,  Latham  &  Watkins ,  701  B  Street,  San  Diego,  CA 
92101,  telephone:  (619)  236-1234  represented  the  co- 
defendant  . 


19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

I  played  a  principal  role  in  writing  the  briefs  in 
opposition  to  a  mandamus  proceeding  commenced  in  the 
California  Supreme  Court  to  enjoin  the  enforcement  of  a 
California  alcoholic  beverages  regulatory  statute  in  the 
case  entitled  Rice  v.  Norman  Williams  Co.   The  statute 
prohibited  importers  licensed  by  the  State  of  California 
from  purchasing  or  accepting  delivery  of  such  alcoholic 
beverages  unless  the  importers  had  been  designated  as 
authorized  importers  by  the  brand  owners.   The  statute  was 
enacted  in  response  to  Oklahoma's  so-called  "open- 
wholesaling"  statutes  whereby  a  licensed  California  importer 
who  was  unable  to  obtain  distilled  spirits  through  the 
distiller's  established  distribution  system  could  obtain 
them  from  Oklahoma  wholesalers.   My  law  firm  represented 
Bohemian  Distributing  Company,  a  California  distributor  of 
alcoholic  beverages,  that  opposed  the  requested  injiinction. 
Over  the  opposition  presented  by  my  firm,  the  California 
Attorney  General  and  other  counsel,  the  California  Court  of 
Appeal  enjoined  the  implementation  of  the  statute,  holding 
that  the  statute  was  unconstitutional  under  the  Supremacy 
Clause  of  the  United  States  Constitution  because  it 
purported^  to  authorize  conduct  that  was  per  se  illegal  under 
section  l""  of  the  Sherman  Act,  15  U.S.C.  §  1.   See  Norman 
Williams  Co.  v.  Rice.  108  Cal.App.3d  348,  166  Cal.Rptr.  563 
(1980) .   After  the  adverse  result  in  the  California  Court  of 
Appeal,  I,  together  with  co-counsel,  wrote  the  briefs  filed 
on  behalf  of  Bohemian  Distributing  Company  in  support  of  a 
petition  for  a  writ  of  certiorari  that  was  granted  by  the 
United  States  Supreme  Court.   I  was  also  an  author  of  the 
briefs  on  the  merits  filed  with  the  Supreme  Court.   The 
Supreme  Court  reversed  the  California  state  court,  accepting 
our  argument  that  the  statute  in  question  did  not  conflict 
with  the  Sherman  Act.   The  Supreme  Court's  decision  is 
reported  as  Rice  v.  Norman  Williams  Co..  458  U.S.  654 
(1982)  .   (a)   The  representation  occurred  from  1979  to  1982. 
(b)   The  judges  in  the  California  Court  of  Appeal  were  the 
Hon.  Cruz  Reynoso,  the  Hon.  Robert  K.  Puglia  and  the  Hon. 
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Hugh  A.  Evans.   (Please  note  that  Frank  Rothman  of  my  firm 
orally  argued  the  matter  for  my  firm' s  client  in  the  Court 
of  Appeal.)   (c)   The  case  was  argued  in  the  Supreme  Court 
by  George  Roth,  Deputy  Attorney  General  of  the  State  of 
California,  and  John  McDonough,  of  Carlsmith  Ball,  et,  al. . 
555  So.  Flower  St.,  25th  Floor,  Los  Angeles,  CA  90071, 
telephone:  (213)  955-1200.   Opposing  counsel:  George  G. 
Weickhardt,  Adams,  Duque  &  Hazeltine,  500  Washington  St., 
6th  Floor,  Sem  Francisco,  CA  94111,  telephone:  (415) 
982-1240;  Co-Counsel  Parker  Maddux,  Pillsbury,  Madison 
&  Sutro,  225  Bush  St.,  San  Francisco,  CA  94120,  telephone: 
(415)  983-1000. 

In  addition  to  the  matters  set  forth  in  18  aibove,  I  have 
litigated  the  following  cases  that  did  not  proceed  to  trial: 

(1)   Hertz  Corporation  v.  Alamo  Rent-A-Car.  Inc. .   This 
case  was  a  suit  for  preliminary  injunction  brought  by  Hertz 
Corporation  against  Alamo  Rent-A-Car  ("Alamo")  for  alleged 
violations  of  the  Lanham  Act  based  upon  an  allegedly 
deceptive  advertising  campaign  utilized  by  Alamo.   I 
represented  the  defendcmt  and  successfully  opposed  Hertz's 
application  for  an  injunction.   (a)  My  representation  in 
this  matter  occurred  in  1988  and  1989.   (b)  The  case  was 
filed  in  the  United  States  District  Court  for  the  Central 
District  of  California  before  the  Hon.  James  M.  Idemsm.  (c) 
I  was  the  lead  counsel  for  Alamo  in  this  case.   Opposing 
counsel  was  Betsy  Handler  of  Kaye,  Scholer,  Fierman,  Hays 
&  Handler,  whose  current  address  is  not  known,  and  later, 
for  a  short  period  of  time  before  Hertz  dismissed  its  case 
against  Alamo,  O'Melveny  &.   Myers,  1999  Avenue  of  the  Stars, 
Los  Angeles,  CA  90067-6035,  telephone:  (310)  553-6700,  and 
Thomas  Barr  of  Cravath,  Swaine  &  Moore,  Worldwide  Plaza, 
825  Eighth  Avenue,  New  York,  NY  10019,  telephone:  (212)  474- 
1000. 

(2)   J.  Phillip  Williams  v.  MGM-PATHE  Communications  Co.. 
Case  No.  CV  91-3276  HLH.   From  in  or  about  1992  until  1993, 
when  the  Katten  Muchin  firm  was  replaced  for  corporate 
business  reasons  by  the  law  firm  representing  Credit 
Lyonnais  Bank,  the  parent  corporation  of  MGM,  I  defended  MGM 
in  a  putative  class  action  case  brought  by  the  holders  of 
MGM  bonds.   I  conducted  discovery  and  defeated  plaintiff's 
initial  motion  for  class  certification.   (a)   My  involvement 
in  the  case  took  place  in  1992  and  1993.   (b)   The  case  was 
brought  in  the  United  States  District  Court  for  the  Central 
District  of  California  and  heard  before  the  Hon.  Harry  L. 
Hupp.   (c)   I  argued  all  matters  in  the  case  and  was  lead 
coiinsel .   Opposing  counsel  were  Martha  Evans  and  Mark 
Rifkin,  then  of  Greenfield  &  Rifkin.   Ms.  Evans  is  located 
at  P.O.  Box  8300-543,  Dallas,  TX  75205,  telephone:  (214) 
653-2259.   Mr.  Rifkin  is  located  at  Greenfield  &  Rifkin, 
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800  Times  Building,  Ardmore,  PA  19003,  telephone:  (610)  649- 
3900.   Co-counsel  was  Alice  A.  Seebach,  White  &  Case,  633  W. 
Fifth  St.,  Ste.  1900,  Los  Angeles,  CA  90071,  telephone: 
(213)  620-7700. 

(3)  American  Savings  Bank  v.  MGM  Credit  Lvonnais  Bank. 
This  was  a  suit  by  American  Savings  Bank  to  enforce  a 
guarantee  on  a  loan  as  to  certain  commercial  real  property. 
I  represented  the  alleged  guarantor  who  contended  that  the 
guarantee  had  been  extinguished.   (a)   The  case  was  pending 
in  1992  and  1993.   (b)   The  case  was  heard  before  the  Hon. 
David  Yaffe  in  the  Los  Angeles  County  Superior  Court.   (c) 

I  was  lead  counsel  for  MGM  and  its  co-defendant,  Pathe, 
Inc . ,  and  argued  all  matters  on  their  behalf .   Opposing 
counsel  was  Howard  Miller,  Pircher,  Nichols  &  Meeks,  1999 
Avenue  of  the  Stars,  Los  Angeles,  CA  90067,  telephone:  (310) 
201-8900. 

(4)  Century  Holdings.  Inc..  et  al.  v.  Sutro  &  Co.   This  was 
a  lawsuit  litigated  in  1993  and  1994,  in  which  the  plaintiff 
sought  damages  from  an  underwriter  for  an  alleged  failure  to 
complete  a  piiblic  offering  of  securities.   I  defended  the 
underwriter  and  obtained  summary  judgment  in  its  favor  on 
the  material  legal  issues.   The  case  thereafter  settled  for 
a  nominal  sum.   (a)   The  case  was  litigated  in  1992  and 
1993.   (b)   The  case  was  filed  in  the  Los  Angeles  County 
Superior  Court  and  heard  before  the  Hon.  David  Horowitz. 

(c)   Opposing  counsel  was  Joseph  de  Guilio.   [Current 
address  unknown.] 

In  addition,  I  have  spoken  on  Continuing  Legal  Education 
programs  for  the  Practising  Law  Institute  and  Prentice  Hall. 
Most  recently,  I  spoke  on  the  Lanham  Act  in  1993.   I  am  also 
co-authoring  a  book  for  Michie  Butterworth  on  the  rules  of 
practice  in  California's  federal  courts  that  is  due  to  be 
published  in  1997.   In  1994,  I  was  elected  to  the  American 
Law  Institute,  and  have  attended  annual  meetings  of  the 
Institute. 

I  have  served  on  the  Board  of  Public  Counsel,  the  public 
interest  law  firm  for  the  Los  Angeles  County  and  Beverly 
Hills  Bar  Associations,  and  was  the  President  of  that 
organization  in  1983  and  1984.   In  1992  and  1993,  I  served 
as  a  State  Bar-appointed  Director  of  the  Western  Center  on 
Law  and  Public  Interest. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

None,  except  what  I  may  receive  based  on  my  work  at 
Corinblit  &  Seltzer,  which  constitutes  part  of  that  firm's 
work-in-progress.   Because  my  law  partner  is  also  my 
husband,  whose  earnings  are  our  community  property  assets,  I 
would  be  entitled  to  share  in  the  firm's  earnings  by  reason 
of  that  fact  in  any  event.   Also,  although  the  contract  has 
not  been  completed,  I  will  be  entitled  to  receive  a  royalty 
on  the  Local  Federal  Court  Procedure  book  that  I  have  agreed 
to  co-author. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts -of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  intend  to  follow  the  procedures  ordinarily  employed  by 
judges  of  this  district  in  identifying  and  responding  to 
potential  conflicts  of  interest  in  accordance  with  the 
Regulations  of  the  Judicial  Conference  of  the  United  States 
under  Title  6  of  the  Ethics  Reform  Act  of  1989  and  the  ABA 
Code  of  Judicial  Conduct,  and  other  applicable  rules. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No,  except  for  the  contemplated  work  for  Michie  Butterworth, 
which  I  have  cleared  with  the  Chief  Judge  of  my  district  and 
which  I  will  continue  to  pursue  only  if  appropriate  under 
the  rules  and  in  the  view  of  the  judges  of  the  Court. 

List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
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other  items  exceeding  $500  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here . ) 

Please  refer  to  my  Financial  Disclosure  Report  dated  May  16, 
1996,  and  the  letter  amendment  thereto  dated  May  17,  1996. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail.   Please  see  attached  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Other  than  as  a  campaign  contributor  and  membership  on  a 
campaign  finance  committee  for  a  United  States  Senator,  I 
have  not  held  a  position  or  played  a  role  in  a  political 
campaign  since  1970,  when  I  worked  as  a  summer  student 
volunteer  in  a  Senate  campaign. 
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FINANCIAL  STATEMENT 
NET  WORTH* 


Providing  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings),  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS                                       1 

UABIUTIES                             1 

Cash  on  hand  and  in  banks 

$20,000 

Notes  payable  to  banks- 
secured 

U.S.  Government 
securities-add  schedule 
(See  Schedule  A) 

$51,821 

Notes  payable  to  banks- 
unsecured 

Listed  securities-add 

schedule 

(See  Schedule  A) 

$3,246,914 

Notes  payable  to 
relatives 

Unlisted  securrties-add 

schedule 

(See  Schedule  A) 

$198,000 

Notes  payable  to  others 

Accounts  and  notes 
receivable: 

Unpaid  income  tax  arul 
interest 

Due  from  relatives  and 
friends 

Other  unpaid  tax  and 
interest 

Due  from  others 

Real  estate  mortgages 
payable-add  schedule 
(See  Schedule  A) 

♦1,000,000 

Real  estate  owned-add 

schedule 

(See  Schedule  A) 

$2,000,000 

Chattel  mortgage  and 
other  liens  payable 

Real  estate  mortgages 
receivable 

Other  debts-itemize: 
Auto  Leases 

$17,000 

Autos  and  other  personal 

property 

(Leased) 

Cash  value-life  insurance 
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Other  assets-itemize: 

Personal  Property 
(E.g.,  Furnishings, 
Art) 

$400,000 

Total  liabilities 

$1,017,000 

Net  Worth 

$4,899,735 

Total  Assets 

$5,916,735 

Total  liabilities  and  net 
worth 

$5,916,735 

CONTINGENT 
UABILITIES 

GENERAL 
INFORMATION 

As  endorser,  comaker  or 

guarantor 

(Office  Lease) 

$156,000 

Are  any  assets 
pledged?   (Add 
schedule.) 

None- 
other  than 
residence 

On  leases  or  contracts 

-0- 

Are  you  defendant  in 
any  suits  or  legal 
actions? 

Yes" 

Legal  Claims 

-0- 

Have  you  ever  taken 
bankruptcy? 

No 

Provisions  for  Federal 
Income  Tax 

-0- 

Other  special  debt 

-0- 

•As  of  4/20/96  for  most  information,  except  as  to  Corinblit  &  Seltzer,  a  Professional 
Corporation,  which  is  as  of  12/31/95.  Please  note  that  information  in  this  financial 
statement  is  based,  in  pan,  on  estimates. 

••See  Part  IV,  number  10  below,  for  a  discussion  of  Zax  v.  Abrams. 
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SCHEDULE  A  TO  FINANCIAL  STATEMENT 

(Includes  Items  Held  Individually  and  in 

Income  Retirement  Accounts) 


1.  United  States  Treasury  Bills 

1.  $     51,821       Treasury  Bill 

(Christina  Snyder  -  IRA  Rollover  Account) 
Total    $     51,821 

2.  Listed  Securities 

1 .  $    60,870      Midwest  Income  Trust 

Short  Term  Government  Fund 

(Christina  Snyder  -  IRA  Rollover  Account) 

2.  $      7,755        1 20  Shares  Chrysler  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

3.  $    88,000      2,000  Shares  Coca  Cola  Co. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

4.  $     21,450      600  Shares  Ford  Motor  Co. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

5.  $     10,925      200  Shares  General  Motors  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

6.  $    47,250       1 ,000  Shares  McDonald's  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

7.  $     12,150      200  Shares  of  Motorola,  Inc. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

8.  $     9,450         300  Shares  of  Unocal  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 
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9.  $      7,350        200  Shares  of  Williams  Sonoma,  Inc. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

10.  $     16,027      GNMA  Pass  Thru  Pool  Lomas  Mortgage 

(Christina  Snyder  -  IRA  Rollover  Account) 

11.  $      7,789       GNMA  Pass  Thru  Pool  United  First  Mortgage 

(Christina  Snyder  -  IRA  Rollover  Account) 

1 2.  $      4,825       GNMA  Pass  Thru  Pool  National  Mortgage  Co. 

(Christina  Snyder  -  IRA  Rollover  Account) 

13.  $    41,161       Wells  Fargo  Stage  Coach  Asset  Alloc-A 

(Christina  Snyder  -  IRA  Rollover  Account) 

14.  $     18,292      Katten  Muchin  &  Zavis 

Qualified  Retirement  Plan 

(Christina  Snyder  -  Qualified  Retirement  Plan) 

15.  $   553,261      Putnam  Mutual  Fund 

(Marc  M.  Seltzer  -  IRA  Rollover  Account) 

16.  $   329,739     Putnam  Mutual  Fund 

(Christina  Snyder  -  IRA  Rollover  Account) 

17.  $1 ,010,620    Putnam  Tax  Exempt  California  Municipal  Bond  Fund 

18.  $  1 ,000,000    Pacific  Horizons  Ca  Tax  Exempt  Money  Market 


Total    $3.246.914 


Unlisted  Securities 

$     1 88,000  Book  Value  of  Stock  of  Corinblit  &  Seltzer, 

A  Professional  Corporation 

$      10.000  Oronefield  Limited  I,  a  limited  partnership 

$     198,000 
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Real  Estate  Owned 

$2,000,000  (Est.)        Residence 

Real  Estate  Mortgages 

$1 ,000,000  Residence  -  (Countrywide  Mortgage  Co.) 

S:\0OCSV91\MISC\22047_1 
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III.   GENERAL  (PUBLIC) 


1.    An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  insteuices 
and  the  amount  of  time  devoted  to  each. 

I  have  been  actively  involved  in  providing  legal  services  to 
the  disadvantaged.   I  was  one  of  the  organizers  of  Public 
Counsel,  the  public  interest  law  firm  formed  by  the  Los 
Angeles  County  Bar  Association.   In  1977,  I  worked  actively 
to  help  orgemize  Public  Counsel  with  members  of  the  Los 
Angeles  County  and  Beverly  Hills  Bar  Associations  and 
thereafter  served  on  its  Board  of  Directors  for  seven  years. 
In  1983,  I  became  the  first  woman  to  be  elected  President  of 
Public  Counsel.   In  addition,  I  served  as  a  volunteer 
attorney  on  behalf  of  the  disadvantaged  in  several  cases.   I 
have  also  served  as  a  member  of  the  Board  of  Directors  of 
the  Western  Center  on  Law  and  Poverty.   I  have  also  been 
active  since  1994  as  a  member  of  the  Major  Gifts  Board  of 
the  Los  Angeles  Women's  Foundation,  which  provides  small 
grauits  to  women  smd  children' s  cause  in  the  Los  Angeles 
area. 

2.    The  American  Bar  Association's  Commentary  to  its  Code  of 

Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any  organi- 
zation which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

No. 


Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 
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It  is  my  understanding  that  Senator  Feinstein  has  both  local 
and  statewide  committees  to  review  judicial  candidates.   I 
was  interviewed  by  Senator  Feinstein' s  local  committee.   It 
is  my  understanding  that  the  state  committee  thereafter 
reviewed  the  findings  of  the  local  committee.   I  was  then 
invited  to  be  interviewed  by  Senator  Feinstein.   I  was 
subsequently  informed  by  the  Senator  of  her  decision  to 
select  me  and  learned  by  virtue  of  her  letter  to  President 
Clinton  that  I  had  been  ranked  in  first  place  by  the 
Senator's  local  and  state -wide  committees.   I  have  been 
interviewed  by  the  Department  of  Justice  and  the  FBI,  and 
reviewed  by  the  American  Bar  Association  prior  to  my  being 
nominated  by  the  President . 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully, 

No. 


Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-' 
solution  rather  than  grievance- resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  order  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness ;  and 
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e.    A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  admini- 
strator with  continuing  oversight  responsi- 
bilities . 

Judges  are  charged  with  the  solemn  responsibility  of 
deciding  cases  based  on  the  facts  and  the  law  appliccJale  to 
the  case  at  hand.   They  are  not  empowered  to  be  legislators. 
In  its  simplest  terms,  the  business  of  judging  is  to  decide 
the  case  at  hand  in  a  fair  and  impartial  manner. 

I  believe  that  the  moment  a  judge  becomes  a  legislator,  that 
judge  opens  the  door  to  justified  criticism.   Our  system  of 
law  is  based  upon  the  controlling  force  of  the  Constitution, 
statutes  and  legal  precedent.   If  appointed  and  confirmed,  I 
would  follow  the  applicable  law  whether  or  not  that  law 
comported  with  my  personal  views . 

Thus,  the  place  for  such  societal  problem- solving  is  not  in 
the  courtroom.   If  there  is  such  problem- solving  to  be  done, 
it  should  be  by  the  legislative  branch  of  government. 

Likewise,  unless  there  is  pre-existing  precedent  requiring 
courts  to  administer  plans  and  programs,  I  do  not  believe 
that  a  district  court  judge  should  attempt  to  be  an 
administrator  creating  affirmative  duties  to  be  followed  by 
government  and  society.   By  contrast,  I  do  think  it 
appropriate  for  a  court  to  create  pleuis  administering 
complex  civil  cases.   For  example,  plans  of  administration 
consistent  with  the  Manual  for  Complex  Litigation  are 
appropriate . 

As  to  jurisdiction,  I  do  not  favor  loosening  jurisdictional 
requirements.   Cases  should  be  decided  when  they  are  ripe 
for  decision  by  parties  with  proper  standing  to  be  heard. 
District  courts  should  not  reach  out  to  expand  their  juris- 
diction when  adequate  administrative  remedies  have  not  been 
exhausted,  nor  when  the  court  otherwise  lacks  jurisdiction 
to  decide  the  case. 
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ADDENDUM  NO.  1  TO  SENATE  JPDICIARY  QUESTIONNAIRE  OP  CHRISTINA  ANN 

SNYDER  NOMINATED  TO  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

CENTRAL  DISTRICT  OF  CALIFORNIA.  DATED  MAY  21.  1996 

There  are  no  changes  to  Part  I  of  my  Senate  Judiciary 
Questionnaire,  dated  May  21,  1996. 

Subparagraph  3  of  Paragraph  12  of  Part  I  of  my  Senate 
Judiciary  Questionnaire  is  hereby  amended  to  reflect  that  a  draft 
of  the  proposed  publication  has  been  prepared. 

Paragraph  4  of  Part  II  of  my  Senate  Judiciary  Questionnaire 
is  hereby  amended  to  refer  to  my  attached  Amended  Financial 
Disclosure  Report.   In  addition,  attached  hereto  please  find  my 
Amended  Finsuicial  Statement  Net  Worth  Schedule.   Aside  from  these 
changes,  there  are  no  other  changes  to  Section  II  of  my  Senate 
Judiciary  Questionnaire,  dated  May  21,  1996. 

There  are  no  changes  to  Part  III  of  my  Senate  Judiciary 
Questionnaire,  dated  May  21,  1996. 
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AMENDED  FINANCIAL  STATEMENT 
NET  WORTH* 


Providing  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings),  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES                               1 

Cash  on  hand  and  in  banks 

$20,000 

Notes  payable  to  banks- 
secured 

U.S.  Government 
securities-add  schedule 
(See  Schedule  A) 

Notes  payable  to  banks- 
unsecured 

Listed  securities-add 

schedule 

(See  Schedule  A) 

$7,259,963 

Notes  payable  to 
relatives 

Unlisted  securities-add 

schedule 

(See  Schedule  A) 

$188,000 

Notes  payable  to  others 

Accounts  and  notes 
receivable: 

Unpaid  income  tax  and 
interest 

Due  from  relatives  and 
friends 

$23,800 

Other  unpaid  tax  and 
interest 

Due  from  others 

Real  estate  mortgages 
payable-add  schedule 
(See  Schedule  A) 

$1,080,000 

Real  estate  owned-add 

schedule 

(See  Schedule  A) 

$2,080,000 

Chattel  mortgage  and 
other  liens  payable 

Real  estate  mortgages 
receivable 

Other  debts-itemize: 
Auto  Leases 

$53,500 

Autos  and  other  personal 

property 

(Leased) 

Cash  value-life  insurance 
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Other  assets-itemize: 

Personal  Property 
(E.g.,  Furnishings, 
Art) 

$400,000 

Total  liabilities 

$2,333,500 

Net  Worth 

$7,638,263 

Total  Assets 

$9,971,763 

Total  liabilities  and  net 
worth 

$9,971,763 

CONTINGENT 
LIABILITIES 

GENERAL 
INFORMATION 

As  endorser,  connaker  or 

guarantor 

{Office  Lease) 

$156,000 

Are  any  assets 
pledged?   (Add 
schedule.) 

None  - 
other  than 
residence 

On  leases  or  contracts 

-0- 

Are  you  defendant  in 
any  suits  or  legal 
actions? 

Yes*» 

Legal  Claims 

-0- 

Have  you  ever  taken 
bankruptcy? 

No 

Provisions  for  Federal 
Income  Tax 

$1,200,000 

Other  special  debt 

-0- 

•As  of  1/97  for  most  information,  except  as  to  Corinblit  &  Seltzer,  a  Professional 
Corporation,  which  is  as  of  12/31/96.  Please  note  that  Information  in  this  financial 
statement  is  based,  in  part,  on  estimates. 

••See  Part  IV,  number  10  of  Financial  Statement,  dated  May  21,  1996,  for  a  discussion  of 
Zax  V.  Abrams. 
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SCHEDULE  A  TO  FINANCIAL  STATEMENT 

(Includes  Items  Held  Individually  and  in 

Income  Retirement  Accounts) 


Listed  Securities 


1 .  $    67,977      Midwest  Income  Trust 

Short  Term  Government  Fund 

(Christina  Snyder  -  IRA  Rollover  Account) 

2.  $      8,500       1 20  Shares  Chrysler  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

3.  $    102,000     2,000  Shares  Coca  Cola  Co. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

4.  $     1 9,600      600  Shares  Ford  Motor  Co. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

5.  $     11,500      200  Shares  General  Motors  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

6.  $    46,750      1 ,000  Shares  McDonald's  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

7.  $     1 1 ,000      200  Shares  of  Motorola,  Inc. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

8.  $     12,225      300  Shares  of  Unocal  Corp. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

9.  $     10,425      300  Shares  of  Williams  Sonoma,  Inc. 

common  stock 

(Christina  Snyder  -  IRA  Rollover  Account) 

10.  $     14,948      GNMA  Pass  Thru  Pool  Lomas  Mortgage 

(Christina  Snyder  -  IRA  Rollover  Account) 

11.  $      7,531        GNMA  Pass  Thru  Pool  United  First  Mortgage 

(Christina  Snyder  -  IRA  Rollover  Account) 

1 2.  $      4,682       GNMA  Pass  Thru  Pool  National  Mortgage  Co. 

(Christina  Snyder  -  IRA  Rollover  Account) 
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13.  $    42,650      Wells  Fargo  Stage  Coach  Asset  Alloc-A 

(Christina  Snyder  -  IRA  Rollover  Account) 

14.  $     22,666      Katten  Muchin  &  Zavis 

Qualified  Retirement  Plan 
(Christina  Snyder  -  Qualified  Retirement  Plan) 
(I  have  directed  that  the  funds  in  this  account 
be  transferred  to  the  Christopher  Weil  &  Company 
IRA  Account.) 

15.  $   569,214     Putnam  Mutual  Fund 

(Marc  M.  Seltzer  -  IRA  Rollover  Account) 

16.  $   342,764     Putnam  Mutual  Fund 

(Christina  Snyder  -  IRA  Rollover  Account) 

17.  $3,949,892    Pacific  Horizons  Money  Market  Fund 

(Bank  of  America) 

18.  $1,077,685  Putnam  Tax  Exempt  California  Municipal  Bond  Fund 

19.  $   260,693  Putnam  OTC  Emerging  Growth  Fund 

20.  $   347,855  Putnam  New  Opportunities  Fund 

21.  $   269,220  Putnam  Voyager  A  Fund 

22.  $     16,573      Brandes  International  Small  Cap  Class  A  Fund 

(Christina  Snyder  Christopher  Well  &  Company 
IRA  Account) 

23.  $     10,794      Dodge  &  Cox  Stock  Fund 

(Christina  Snyder  Christopher  Weil  &  Company 
IRA  Account) 

24.  $     10,418      Flex  Partners  BTB  Class  A  Fund 

(Christina  Snyder  Christopher  Weil  &  Company 
IRA  Account) 

25.  $     11,056       SEI  Small  Cap  Value  Fund 

(Christina  Snyder  Christopher  Weil  &  Company 
IRA  Account) 

26.  $     11,345       Third  Avenue  Fund 

(Christina  Snyder  Christopher  Weil  &  Company 
IRA  Account) 

Total         $  7,259.963 
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Unlisted  Securities 


$    1 88,000  Boole  Value  of  Stock  of  Corinblit  &  Seltzer, 

A  Professional  Corporation 


Real  Estate  Owned 

$2,000,000  (Est.)      Residence 

$    100,000  (Est.)       Co-owner  of  residence  in  Bakersfield,  California 

Real  Estate  Mortaaaes 

$1 ,000,000  Residence  -  (Countrywide  Mortgage  Co.) 

$    80,000  Co-debtor  on  residence  in  Bakersfield,  California 

(CU  Mortgage  Corporation) 
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AMENDED 
FINANCIAL  DISCLOSURE  REPORT 

NOMINATION 


ll«BOT«  Rttqulnd  toy  %ikm  Ktlll* 
lt»Eer»  Act  ot  X»«»,  rvk.  b.  I 
1M-1»«,       HwwbT   iO.    l»ti 

ic  D.a.c.  a»p.  <,   101.-111) 


I.    r«n<ai  »porcii>«    (uac  aaM.    (Inc.    litdiUa   Initial) 

SNYDER,     CHRISTINA   A. 

I.    Couit  or  aiv«Bl«uloa 

U.S.    DISTRICT   COURT,    CALIP. 

>      Data   ot   aapost 

01/06/97 

«.    Tltla       (ARlol*    III    )u«9«>    tBdlo«t<    uitlv.  or 

MAler   BtBtuai    R»9i«tr«t«    3ud«»s    irtdlcat* 
full-    or  |wrt-cl«o) 

U.S.    DISTRICT   JUDGE 

i.   Mvort  lypo    (ohoolE  apptoprlato  cypa) 
_«_  •tali.aelon,   Data  °i/oT/fl 

<     iMponlns  tarlod 
oi/oi/tt    .    Ol/OS/RT 

7      aiaaboro  or  oKlc.   Mdr... 

3700   WILSHIRE    BLVD.    STB.    B20 
LOS   ANOELBS,    CA   90210 

1.    On  tha   boola  ot   tba    InConution   aoncalnod   In    chla    Rooort    «n4 
aay  ■odiClcotUtw  oortoinino   titaxoto,    it   la.    In  my  opijilan, 
l^ooavllanc  «1U|  •»lU.l>I.   laoa   and  ragulatlaS.^ 

■Urvtavlns  OCCloor                                                                                         Dota 

I*         POSITIONS.  (■•partlnc   ln4ivl*Mi  «aly:    ■••   rr>    >*!■>    »(    XnataucCiMW . ) 

PqeiTIOM  NAME  OF  ORGANIZATION/ENTITY 

HOZTB  (Ho   roisirtBblo   poaltlona) 


n 


SiQl^E    SHAREHOLDER   AMD    PRBS . 
PRINCIPAL 


CHRISTINA  A.     SNYDER.    A    PROP. 

CORP. 

CORINBLIT    &    SELTZER.     A    PROP. 

CORP. 

n.     AGREEMENTS 

DATE 

KOHX  l»o    lafiHlntlo    •(raaMnta) 


(Kaponln^    individual   only)    ooo  pp.    14<17   oC    ZndtvUQtlona. ) 

PARTIES  AND  TERMS 


n 

1-30-96 


MICHIE    BOTTERWORTH   BOOK   ON   LOC.DIST. RULES    FOR    4-1/6%    ROYALTY 


in.     NON-INVESTMENT  INCOME. 

DATE 


(fcaparting    Indivldu*!    and  dpouaaf    aaa  pp.    It-XS    of    Xnatruotia 

SOURCE   AND   TYPB 


n 


XZzSi- 


12-96 


12-95 


'■ponKbl*    r»efi>inv«j 


CORINBLIT 

fc    BBLTZER. 

A   PROF. 

CORP. 

-    LEGAL    SERVS. 

CORINBLIT 

&    SELTZER. 

A    PROF. 

CORP. 

(S) 

CORINBLIT 

&    SELTZER. 

A    PROF. 

CORP. 

-    LEGAL    SERVS. 

CORINBLIT 

fc    SELTZER^ 

A    PROF. 

CORP. 

(SI 

S    B50000. 

$ Q- 

$ 0^ 

s 
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FIHAHCIAL   DISCLOSURE   REPORT 


Han«  of  Parson  Reporting 

SNYDER,    CHRISTINA  A. 


Data  o£  Raport 

01/06/97 


(V.      REIMBURSEMENTS  and  GIFTS    -  tr.„.pot,:.>:i=„,  iod,i„g,  food, 

(Includaa  thoae  to  spouea  and  dependant  childran,-  usa  the  parentheticala  '(S)'  and  '(DC)"  to  indicate  reportable 
reimburaeoente  and  gifts  received  by  apouea  and  dependent  children,  reapectively .  See  pp.  2S-29  of  Xnatructiona 

SOURCE  DESCRIPTION 

NONE    (Ho  such  reportable  reimburaenanta  or  gifts) 


V.    OTH£R  GLFTS.       (Xocludss  those  to  spouse  and  dependent  children:  us*  the  parentheticals  ■  (S)  •  sad  '(DC)"  to 

indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.   See  pp.  30-lJ  of  XnstrucCions.) 

□                 SQWCE                                                                           DESCRIPTION  32&LUE 
NOHE          (Ho  such    caporc^bls  gifol 

gXPMPT S              O.OC 

2 

$ 

$ 

$ 


VI.    L<lAl>iL(l  1 UCO.       (Xncludaa  those  of  spouss  and  dapendent  children;  indicats  where  applicable,  person  rssponslble 

for  liability  by  using  the  parenthetical  ■<S)-  for  separate  liability  of  the  spouse,  -(J)'  for  joint  liability  of 
reporting  individual  and  spouae.  and  '(DC)-  for  liability  of  a  dapandant  child.   See  pp.  34-3C  of  Instructions.) 

CRgPITQR  DESCRIPTION  VALUE   CODE* 

NOHG         IHo  nporubla   limbilltl«) 

CU  MORTGAGE    CORPORATION MORTGAGE   ON   PROP..    BAKERSFIELD.    CA  L 


VUOC  CODUi         J    .  til, 000   or    lau  K   •   tit. 001    -    $10,000  L   •   110.001    -    tlOO. 

H   •   (ItO.OOI    -    (100.000  O   .    (too. 001    -    $1,000,000         P    •  Mot*   duo   $1,00 
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FINANCIAL  DISCLOSUSE  REPORT 


NsBA   of    P«r»on   Reporcing 
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D«acripclon  of    A«»«ca 
(including    cruac   •••«£■} 

Zndicjit*   wh*r«    applicsbla,    ownar  o£ 
ch«   aaaac  by  using   tha  puranchat 1 ca 1 

raporcing 

Qvty  valu* 
aC   and  of 
raporcing 
pazlod 

Tranaactlona   during    raporting  pariod 

in9   IndiTidual    and  apouaa,    -(s)*    for 
aaparmca  ownarablp  by  apouaa,    •  ( DC)  • 

Placa    ■ (X) -    af tar  aacfa  aaaat 

(1) 
(A-HI 

12) 

Typ. 

r«it  or 

Int.) 

(1) 

l/alua2 
Coda 
(J-P) 

(21 

Valua 
MathodS 
Coda 

(Q-m 

it) 

If  not   axaapt   froa  dlacloaura                | 

(a.g. , 
buy;    ••11. 
■argar. 

(2) 
Data: 

Day 

(1) 

Valua2 
Coda 
(J-P) 

(<l 

Sainl 
coda 

(5> 

IdMiticy  of 

buy«r/»«Ilar 

(if  prlvmt» 

transaocion) 

NONE         IHo  raponabla 

aOHST   HART   AT  B   OP  »    (Jl 

X 

intaraat 

P 

T 

1         POTTUW   ore   EHERaiHS  OKOWIW 

pomi  (Jl 

Dlvldand 

N 

T 

3       punUN  (raw  oppornnriTZBS  fvkd 

(J) 

Clvldand 

N 

T 

Dividand 

» 

T 

i        POTMM    CAL.    TAX   XZIHPT 

mnciciPAL  BOHD  pmn)  (Jl 

. 

Dividand 

P 

T 

<        BIAK   STBARMS    ISA 

7                HXDWBST    IHOGHB  TVUST 

c 

Intaraat 

■• 

T 

<2«a   SHAKBSI 

X 

Dividand 

^ 

T 

9                COCA  COLA  CO.    COHMOM  STOOC 
12000    SHARSSI 

* 

Dividand 

- 

T 

10             rOKD  HOTOIt   CO.    COOKM  STOCK 
(too   SHARSSI 

B 

Dlvldand 

K 

T 

11          (amuu.  noTOM  ooitp.   lumiuii 

STOCK    (200    SHAUS) 

* 

Dividand 

J 

T 

STOCK    (1000    SKASBSI 

* 

Dlvldand 

K 

T 

12              MOTOROLA   CORP.    ComHH  STOCK 
(200    SHARBSI 

» 

Dividand 

J 

T 

1«               OMOCAL    CORP.    COmOK   STOCK 
(200   SHARRS) 

* 

Dividand 

J 

T 

IS             MILLZAMS    SOHOHA,    IMC. 

A 

Dividand 

^ 

T 

IC               OaiA    PASS    THRO 

c 

Intaraat 

K 

T 

17             GMIA   PASS   TUra 

Znt«z«ac 

J 

T 

IB             lailA  PASS   TMni 

IntsrsflC 

- 

T 

1     tl>oaaa/(2alii  CodMi        A^l.OOO  or  la«a                     B>tl.  001   to  «3.  SOO                 CaSl.SOl   Co  $S,000                      D.$l.001   to  flt.OOO 

(SM   oil.    Bl    &   D4)          B^li.OOl    to   ISO. 000               P^BO.OOl    to   $100,000            O^lOO.OOl    ti   U. 000, 000         H,<Ior»    than  }l, 000, 000 

2     Walua  Codaa:                      J-Blt.  000  or  laaa                   It.«ll,001   to  t<0,000            L.»«0,001   to  $100,000               M-SIOO.OOI   to  $2t0.000 
IBM  Col.    CI   4  m)        MxSO.OOl   to  $$00,000        o>isoo.ool   to  $1,000,000   P>Mora  ttian  $1,000,000 

. 

^_*s.     k./M     .4r**.                                             1 

(Sao  ool.    C2I                    S^ook  Valua 

V-O 

thar 

M-B*clMtad 

1 
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D*«cripeion  of  A«a«tB 
(includiA9  truac   aa»«cs) 

Indicata   whara   applicabla,    ownar  o£ 
tha  aaaac  by  uaing   tha   paranchatical 
•  ( Jl  ■    for   iJint   ownarahlp  of   rapon- 
Ing   indi^aual    and  apouaa,    MSI*    for 
aaparata  ownarahip  by  apouaa.    '  (DC)  • 
for  ownarahip  by  dapandant   cnild. 

Placa    * (X)  "   aftar  aach  aaaac 
ajtaapc    fro*  prior  diacloaura. 

B. 
Incctta 
during 
raporcing 
pariod 

Groaa  value 
at    and  of 
reporting 
pariod 

Tr«naactiona   during   raporring  period 

(1) 

AU.l 
(A-H) 

(2) 

,  Typ. 
^iini'or 

(1) 

lvalues 
code 

(J-P) 

(2) 

valua 
Hathod3 
Coda 

(0-») 

(1) 

If   not  axanpt   froa  diacloaura                 | 

buy,    aall, 
menu. 

(2) 

Data; 
Month. 
Day 

(3) 

Valua2 
Coda 
(J-P) 

(t) 

Salnl 
Coda 
(A-H) 

Idantity  of 
buyar/aillar 
(if  privata 
transaction) 

NONE         (Mo  raponabla 

incoaa,    aaaata,    or 
cranaacciona) 

19      KILLS    PMOO    IHX  STAOB   COACH 
*SSBT  ALLOC    ■    A 

» 

Olvidand 

K 

T 

20      KATT8M  HOCHIN    ZAVIS   ODALIFIBD 
RSTIRBMBKT    fLAN 

c 

Dlvidand 

K 

T 

21      aUK  OP   AHBRICA   POTKAII   HimiAL 
POND   IRA  ACCOOWr 

' 

22              PCM    FIXED 

intaraat 

K 

T 

22              PCM  VOYAO»I< 

Dividend 

L 

T 

1«              PCM   GRTH-IKC 

Dividend 

L 

T 

2S             pen   BOND 

Intereac 

K 

T 

SALB 

POimOH  MAS  ROLLSO 

iHio  OTHER  ponuM  pm 

» 

3(             GLOBAL  SROHTH 

Dividend 

L 

■^ 

27              PCM    OTILITIBS 

Dividend 

T 

SALE 

PROCBBDS   ROLLED    INTO 
OTMBR    POT«AM    PONDS 

■  21               PtTTNAM    HBM   OPPORTirHlTIBa 

A 

Dividend 

L 

T 

21      POTHKM   MimiAL  PDMD    IRA    <SI 

" 

20              POI  VOYAOBR 

Dividend 

L 

T 

Jl              POI   GR-tH-INC. 

Dividend 

- 

T 

32              POI   noNBY 

InCereac 

K 

T 

3J              PCM   BO»D 

Incereat 

" 

T 

3«       BAMt   OP    AHBRICA   MONEY    MARKST 

* 

Intareet 

^ 

T 

3S      IRA  TRRASORY   BILL 

* 

Intereat 

L 

T 

SALE 

ll-„ 

3<      IRA  DROH7ISLO   LIMITED    I.    A 
LIMITBD    PARTNERSHIP 

Hona 

J 

« 

REDEEM 

11-.. 

'      ?!°~I^?*^.'^?^!C         i'JJt''S5.''F   ^?!*                       Ba«l,00l    to   $2,S00                   CaBI.IOl    to  (S.OOO                       0^1,001   to   IIB.OOQ 

(«••  Col.    Bl    tt  M)          B.Jli.OOl    to   SSO.OOO             P^tO.OOt   to    jioO.OOO           cmiOO.OOl    tl  ll, 000, 000        h3|o^   tban  ll. 000, 000 

'     TSiS'rS?*^   1  mi       2"l5i»''SS,''f  '??!-  -.        K-n»,ooi  to  |S0,000           lmbo.ooi  to  HOO.OOO            N>«100,001  to  taco,ooo 

(Boa  col.    CI    t   02)         N.»2S0,001    to   (SCO, 000        O>iS00,001    to    «l, 000, 000    PHIora   than  Jl. 000, 000 

3     Walua  Mathod  codaO!      S-Apprmiaal                                 R.Ooat(ra«l  aatata  only)    a.Aaa«aaant                                     T-Caah/Marfcat                             1 
(S«*  col     ca)                  O-Book  valua                            v.othar                                '     H.Batlaiatad                                                                                       1 
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tr»naacciona      (Ineludaa  thosa  of   apoua* 


D«*crlpcxon'o2  kmrnlm 
(includiji^  trust  ■«•««•) 

Xndloat*  wh*r«   applicabl*.    ownAr  of 

•IJI-    tor  joint  oSmrahi^ot   r»port- 
ln9    individual    and  apouaa,    *(8)^    for 
a«parat«   ownarahip  by  apouaa.     •  [DC) " 
ler  otiuarahip  by  aapifidat   chlia. 

Placa   -(X)-    attar  aacb  aaaat 

■  ■■^ic   fraa  prior  diacloaura. 

S 
Incoaa 
diirln9 
rapomno 
pulod 

oroaa  valua 
at  and  of 
raportioa 
period 

Tzanaactiona   during  raporting  parled 

(11 

Coda 
(X-Hl 

(1) 

€'or 
Int.) 

(11 

/aiuas 
Coda 
(J-V) 

(1> 

valua 
Hatbodl 

(0-«l 

(11 
Typ. 

■■rgar. 

If  not  axai^K  froa  dlaeloauro                I 

(>1 
DaUi 
Hootli. 
Day 

(1> 

Valual 
Coda 

<J-») 

(4) 

Oalnl 
Ooda 
(A-H) 

J2Sli2i!.'r 

NONE         (Mo  raportabla 

incoaa,    aaaata,    or 
tranaactiona) 

]7    MMC  or  AMnticA  anocnia 
Accouim  (Jl 

Nona 

K 

T 

It      nOKALm  2,    LTD.     (S) 

* 

Nona 

- 

- 

39      rALR   SPItZmS   SAVmsS  BAMC    - 

A 

Dividand 

J 

I 

SALS 

11... 

A 

40    cBunomnt  kiil  4  oomfmit  ika 

ACOOOHT 

41             BRJUIDI3    ZMT'L  SMALL  CAP 

Divldand 

K 

T 

41             DOOa   4i   cox  STOCK  FOHD 

Dividand 

J 

T 

Divldand 

' 

t 

Dividand 

J 

T 

41           THISD  Avnnjl  Fmo 

Divldand 

^ 

T 

4< 

47 

«. 

4> 

SO 

SI 

» 

S3 

S4 

1      locoaa/Oaln  Codaa:        A.fl,000  or  laaa                     ■•tl.ooi   to  JJ.SOO                 (>«I,S01  to  SS.OOO                     0.«t,<101   to  flS.OOO 

(SM    Ool.    Bl    (.  D4I         »-ll5,001    to   SSO.OOO              P^SO.OOI   to   $100,000           iJlOO.OOl    to   »1. 000, 000        B>Nora   than  il.Ooo,  000 

t     Talua   Codaa:                      J>S1S,000   or  laaa                   K.<1S.001   to  (SO.OOO            L>tt0.001   to  flOO.OOO               N-tlOO.OOl  to  fUO.OOO 
(Sn  Col.    CI   li  01)         H>ilS0.001   to   SSOO.OOO        o>iS00.001   to  $1,000,000   P-Mora  than  tl. 000. 000 

JwMl    Catimm          0>Am                 1                                              •                 .           » 

*_.-.     k/M     w4^^f                                                   1 

(8a<«*Col.    CJ)                      O.BooJ*vIlu. 

V.OI 

thar 

^     «l»atl««tad 

1 
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of    InacrucCi' 


K. 

D«acnpclon  oC  AM«ea 
(iaeluding  tzusc  •■••ts} 

ladlcat*  wh«r«  •pplicabl*.   own«r  of 
th*  aaaac  by  using   ch«  p«r«ntit«tical 

during 

C. 

Oroaa  valua 

at  and  of 

raporting 

parlod 

D. 
Tranaactlona   during   raporting  pariod 

ln9  indlviaiul   and  >I»>UM,    •(S^<tor 

foT*owranbSp  by  i«p«»3Et  ciiild. 

Plae*   ■  (X)  •   mttmi  aub  unc 
wMvpt  tram  prior  dlacloaur*. 

(1) 

AU.l 

Coda 
(X-M) 

(3) 
,  Typa 

rant  or 
Int.) 

<1) 

falua3 
Coda 

(J-P) 

(3) 

Valua 
Matbodl 
Coda 
(0-") 

(1) 

Xf  not  axae[pt  frOB  diaoloaura                | 

bSi-flall, 
"lool 

(3) 
Data: 
Honth' 
Bay 

(3) 

Valua3 
Coda 
(J-P) 

(41 

Oainl 
Coda 
(A-H) 

SjSJHlfJr 
(It  privata 
tr«M«ction) 

_                     NONE        (Mo  r«port«bl« 
A                            incoa*.    aaa«ta,    or 
truucdona) 

IS 

s< 

i1 

SI 

s> 

<0 

.1 

<> 

<1 

" 

<l 

" 

«7 

<t 

" 

7. 

"             • 

7J 

1      Ineoao/Gain  Codaai         A>|1.000   or   !•■■                       B-fil.OOl    to   $3,500                   C>|2,S01   to  <S.000                       D««S,001    to   SIS, 000 

(SM  Ool.    Bl   &  D4)         B.{li.001    to'sSO,000             vHso. 001    to   $100,000           a.}lOO, 001    tS  il. 000,000        hSoto   than   {1,000,000 

a      Valua   Codaa.                        Jrfl5,000    or   laaa                     K.«15,00t    to  SSO,000              L.SS0,001    to  SIOO.OOO                II.»100,001    to   »2S0,000 
(SM  col.    CI   4   n)         N.i3S0,001    to   SSOO.OOO        O>iS00,001    to    91,000,000    P-Mor*   than   tl. 000. 000 

.        H   rr  ^  rt-Mla          n   »                                                   n   n        ,        1 

»_/w  1.  /■  *«,  »                             1 

1              (Sao  Col.    CJ)                  3.Book*vIlu 

V^ 

thar 

■•■atiutad 

1 
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The  amount  of  interest  listed  as  being  earned  with  respect  to  the  Midwest 
Income  Trust  in  the  Bear  Steams  IRA  account  is  an  estimate,  as  the  precise 
amount  of  interest  earned  in  the  reporting  period  cannot  be  calculated  due  to 
the  daily  variances  in  the  principal  and  the  compounding  of  interest  in  the 
account . . 

The  amount  of  interest  listed  as  income  with  respect  to  the  first  listed  GNMA 

Pass  Thru  account  held  at  Bear  Steams  is  the  aggregate  amount  of  interest 

earned  on  all  three  GNMA  Pass  Thru  Accounts  that  are  listed  in  the  Investment 
Income  Section  of  this  Financial  Disclosure  Report . 

In  the  case  of  the  nominee's  and  nominee's  spouse's  Putnam  IRA  accounts,  the 

amount  shown  for  "income"  represents  the  estimated  aggregate  appreciation  in 
value  from  1/1/95  to  12/31/96  in  those  accounts. 

The  income  listed  for  the  Katten  Muchin  Zavis  Qualified  Retirement  Plan  is  an 
estimate.   The  nominee  has  directed  that  the  funds  in  the  Katten  Muchin  Zavis 

Qualified  Retirement  Plan  be  transferred  to  the  IRA  account  held  at 

Christopher  Weil  &  Company  at  the  first  convenient  date.   Those  funds  will  be 
invested  in  the  mutual  funds  listed  in  Part  VII  above  that  are  held  in  the 
nominees 's  Christopher  Weil  &  Company  IRA  Account. . 

The  sale  of  the  PCM  Utilities  Fund  listed  under  the  nominee's  Putnam  IRA 

account  occurred  in  or  about  September  and  October  1996.  at  which  time  the 
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proceeds  were  rolled  over  into  other  Putnam  Funds.   Also,  in  or  about 

September  and  October  1996.  portions  of  the  nominee's  Putnam  Bond  Fund  in  said 
IRA  account  were  sold  and  the  proceeds  rolled  over  into  other  Putnam  Funds. 


1069 


FINAHCIAL  DZSCLOSTJRE  REPORT 


Na»«  o£  Parson  Rspotxing 

SNYDER,  CHRISTINA  A. 


3at«  o£    R«porC 

01/06/97 


IX.  CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Ceinon  3C(3)(c),  m  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  Icnowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptauice  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et .  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


UiiiAia  i  hiijik — Date  i-if-n 


NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104) . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 


1070 
Questions  and  Answers 


July  30.  1997 


The  Honorable  Onin  Hatch.  Chairman 
Senate  Judiciary  Committee 
The  United  States  Senate 
224  Dirksen  Office  Building 
Washington.  DC    20510 

Dear  Mr.  Chairman: 

Thank  you  for  scheduling  a  hearing  on  judicial  nominees  last  week 
and  for  including  in  that  hearing  the  President's  nomination  of  me  for  a 
position  on  the  United  States  Court  of  Appeals  for  the  Eleventh  Circuit.  I  also 
appreciated  the  opportunity  to  meet  you  personally  last  week,  especially  given 
your  demanding  schedule. 

Yesterday,  I  received  eight  written  questions  from  Senator  John 
Asbcrofl.  Enclosed  are  my  responses  to  the  questions  submitted  by  Senator 
Ashcroft  for  consideration  by  the  Senate  Judiciary  Committee. 

Respectftilly  submitted. 


Frank  M.  Hull 


FMHdb 
enclosure 
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RESPONSES  TO  QUESTIONS  PROM  SENATOR  JOHN  ASHCROFT 
BY  JUDGE  FRANK  M.  HULL 

1.     Which  current  Supreme  Court  Justice  do  you  most  admire,  and  why? 

Justice  Sandra  Day  O'Connor  is  the  current  Supreme  Court  Justice  that  I  admire  the  most 
primarily  because  of  Ker  eicperience  as  a  state  court  judge.  Justice  O'Connor's  opinions 
frequently  emphasize  the  dual  nature  of  our  state  and  federal  system  of  govenuneoi  and 
reflect  an  appropriate  regard  for  principles  of  federalism,  including  the  Tenth  Aineadment 
which  provides  that  all  powers  not  delegated  to  the  United  States  are  reserved  to  the  States,  i 
beheve  her  state  court  experience  has  inflaenced  her  judicial  philosophy  in  this  regard 

Z.     What  Judge  or  Justice  has  most  inHucoced  your  thinking  concemiag  the  constitutional 
separation  of  powers,  and  why? 

Chief  Justice  Warren  Burger  has  influenced  my  thinking  through  the  unanimous  decision  he 
wrote  in  United  Sutes  v.  Nixon.  418  U.S.  683  (1974).  That  decision  addressed  the  separation 
of  powers  between  the  Executive  Branch  and  the  Judiciaiy  and  reaffirmed  the  longstanding 
principles  in  Marburv  v.  Madison.  In  holding  that  the  district  court  properly  enforced  a 
subpoena  for  Presidential  communications  for  use  in  a  cnminal  prosecution,  Chief  Justice 
Burger,  in  effect,  held  that  aU  persons,  even  Presidents,  are  subject  to  the  criminal  laws  of  the 
United  States. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

In  most  cases,  the  federal  judiciary  applies  statutes  enacted  by  Congress  or  by  the  States  and 
does  not  have  discretionary  power.  In  certain  situations.  Congress  has  given  the  federal 
judiciaiy  limited  discretionary  power.  For  example.  Congress  has  adopted  sentencing  laws 
and  guidelines  that  set  forth  certain  ranges  of  sentencing,  with  minimum  thresholds  and 
maximum  ceilings,  between  which  judges  have  some  limited  discretion.  In  addition,  the 
judiciaiy  has  been  given  discretionary  power  to  manage  the  caseload  of  the  courts.  Thia 
power  can  be  exercised  by  setting  discovery  scheduling  orders,  by  requiring  pretrial 
conferences,  in  setting  trial  dates,  and  through  myriad  other  administrative  procedures 
authorized  by  the  Federal  Rules  of  Civil  Procedure  and  the  Federal  Rules  of  Criminal 
Procedure. 

4.  Under  what  circumstances  should  a  federal  Judge  apply  federal  common  law? 

A  federal  judge  must  follow  the  Supreme  Court  precedent  regarding  the  issue  of  federal 
conunon  Uw.  In  Erie  v.  Tompkins,  304  U.S.  64  (1938).  the  United  States  Supreme  Court 
held  that  federal  courts  may  apply  federal  rules  of  procedure,  but  that  there  is  no  general 
federal  common  law  and  that  federal  courts  have  no  power  to  declare  substantive  rules  of 
common  law  applicable  in  a  state.  In  the  recent  dedsion  in  Atherton  v.  FDIC.  1 17  S.Ct.  666 
(1997).  the  Supreme  Court  also  reaffirmed  the  position  that  there  is  no  general  federal 
common  law,  and  stated  that  a  fiederal  court  may  fashion  federal  common  law  rules  only  upon 
a  specific  showiqg  that  the  use  of  state  law  will  create  a  significant  conflict  with,  or  threat  to, 
sonK  federal  policy  or  interest. 

-1- 
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5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

There  is  no  particular  Law  review  article  or  book  that  has  influenced  my  view  of  the  law.  My 
expeheacc  as  a  trial  judge  for  13  years  (including  a  decade  on  the  state  court  bench) 
influcoces  my  view  of  the  law  more  than  any  book  or  article.  Of  course,  the  law  to  be  applied 
in  any  ^ven  case  is  governed  by  the  applicable  statutes  and  precedents  courts  should  apply 
and  follow  in  deciding  cases  and  not  by  any  particuJar  article  or  book. 

6.  What  role  do  you  think  legislative  history — by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  Hoor  statements — should  play  in  the  interpretation  of 
the  text  of  a  statute? 

When  I  interpret  the  text  of  a  statute,  there  are  several  general  priodplea  thai  I  apply  before 
considering  the  legislative  history.  First,  there  is  a  presumption  that  the  statute  is  valid  and 
constitutional.  Second,  couns  should  consider  the  plain  meaning  of  the  language  of  the 
statute.  Third,  courts  should  examine  the  overall  text  of  the  statute.  In  my  experience,  these 
principles  resolve  the  vast  majority  of  cases.  However,  if  the  language  of  the  statute  remains 
unclear  and  ambiguous,  the  Supreme  Court  has  made  it  clear  that  courts  should  review  the 
legislative  history  of  the  statute  for  jfiirther  guidance. 

7.  Do  you  have  any  concerns  over  your  continuing  membership  in  the  ABA,  in  light  of  the 
controversial  opinions  that  group  has  expressed  on  contentious  issues,  such  as  the  death 
penalty? 

While  I  appreciate  that  there  are  definite  pros  and  cons  to  retaining  my  ABA  membership.  I 
decided  on  balance  that  it  is  important  for  judges  not  to  become  isolated  from  the  legal 
profession  and  to  stay  involved  to  a  certain  limited  extent.  I  have  not  served  in  the  House  of 
Delegates,  which  is  the  policy  making  body  of  the  ABA  that  usually  debates  these  issues. 
While  a  judge  should  be  cardiil  not  to  become  involved  in  controversial  issues,  there  are  still 
various  areas  of  the  ABA  that  do  not  involve  controversial  issues  and  a  judge  can  play  certain 
limited  roles.  For  example,  I  am  a  member  of  the  Judicial  Adiministration  Division  of  the 
ABA;  I  also  remain  interested  in  improving  professionalism  between  the  bench  and  the  bar. 

8.  How  long  were  you  a  member  of  the  American  Civil  Liberties  Union?  Why  did  you  end 
your  membership?  How,  if  at  all,  do  you  feel  the  ACLU  has  changed  since  you  were  a 
member? 

I  do  not  know  the  precise  dates  that  I  was  a  member  of  the  American  Civil  Liberties  Union. 
My  best  recollection  is  that  I  became  a  member  after  graduation  fi-om  law  school  in  1 973  for  a 
short  period  of  tune  during  the  mid-1970't  and  that'I  have  not  been  a  member  for 
approximately  20  years.  I  did  not  renew  my  membership  because  I  decided  I  no  longer 
wanted  to  remain  a  member  of  the  organization.  During  the  past  20  years,  I  have  not  kept 
abreast  of  the  activities  of  the  organization  and  thus  cannot  address  how  the  ACLU  has 
changed  ovo'  time. 


Submitted  by  Judge  Frank  M.  Hull 
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Pan  Office  Box  37)2 
ChtrlsnsQ.  WV  U137 


Fix  (30«)  34S-097S 


The  Honorable  Orrin  C  Hatch 
Chainaan,  Senate  Judiciary  Committee 
Onited  State*  Senate 
224  Dirkaen  Senate  Office  Building 
HashingtoD,  D.  C.   20S10 

Dear  Chairvan  Batch: 


Enclosed  please  find  my  reeponcea  to  the  written 
queationa  from  Senator  Aahcroft.   Pleaae  let  me  Know  if  any  other 
infomation  ia  needed.   I  thank  you  and  the  other  committee 
Members  Cor  your  consideration  of  oiy  nomination. 


:rt  C.  Chambers 


RCC/jf 
Bnclosure : 


aa  stated 


USVOB3IS  TO  SEM&TOS  ASRCROPT'B  QDCSTZOaS  TO  ROBSST  C.  CBMtBKKS 


X.   °  HiLleh  current  Saprame  Conrt  Justice  do  yen  most  ad»lre<  and 
wtayT 

Justice  Sandra  Day  O'Connor,  having  established  herself  as  a  strong 
voiee  on  the  Court,  is  now  recognized  for  her  intellect  and  ap- 
proach to  decision-making  rather  than  sinqply  being  the  first  female 
justice.  Her  achievements  remind  us  that  members  of  the  Court 
should  be  judged  by  their  work  and  not  by  gender  or  other  similar 
eharacteristicB . 


a.   Mxat  Judge  or  Jtistlca  has  Most  Inflnancsd  your  thinking  con- 
eaznlBg  the  constitutional  separation  of  powers,  and  wfay7 

Mhile  several  Justices  have  written  in^ortant  opinions  which  con- 
tributed to  the  framework  of  our  constitutional  sepeiration  of 
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powars.  Juacice  Louis  B.  Brandeia'  opinion  in  ABhwander  Vi — TewiT 
vi^llfey  Authority  in  193  6  provided  an  excellent  guide  for  judicial 
restraint  in  the  Supreme  Court's  power  to  interpret  the 
Constitution.  His  understanding  of  the  need  to  defer  constitu- 
tional issues  when  other  grounds  are  available  and  to  formulate 
constitutional  rules  no  more  broadly  than  necessary  remains  per- 
suasive . 

3.  What  does  the  discretionary  power  of  the  Judiciary  mean  to 
you7 

With  respect  to  federal  courts,  particularly  district  courts,  the 
judiciary  has  limited  discretionary  power.  At  the  district  court 
level,  a  judge  must  follow  the  statutes  and  precedents  established 
by  higher  courts.  in  applying  procedxiral  rules  and  statutory 
provisions,  a  judge's  discretion  is  generally  limited,  unless  the 
statute  specifically  provides  otherwise.  For  example,  a  judge  is 
expressly  allowed  a  certain  amount  of  discretion  under  the 
sentencing  guidelines. 

4.  TUdex  what  eireuaatances  should  a  federal  Judge  apply  federal 
eenmon  lav? 

Pursuant  to  Brie  r  Co.  v  Tomoleina.  304  U.S.  64  (193B),  the  Supreme 
Court  held  that  federal  courts  must  follow  state  substantive  laws 
in  diversity  actions  unless  a  federal  statute  or  constitutional 
provision  controls.  The  Court  explicitly  ruled  that  th^re  is  no 
general  federal  common  law.  Recently,  in  Atherton  v  -  Federal 
Deposit  TnHuiraiice  Corp..  the  Court  reaffirmed  that  only  where  there 
ia  a  substantial  conflict- between  a  federal  policy  or  interest  and 
state  substantive  law  may  federal  courts  fashion  a  federal  common 
law  rule.  However,  the  Court  noted  that,  absent  congressional 
authority  to  formulate  rules  of  decision,  federal  common  law  exists 
only  in  narrow  areas,  such  as  the  rights  and  obligations  of  the 
United  States,  and  only  where  the  conflict  with,  or  threat  to, 
federal  policy  is  significant. 

5.  Which  law  revlaw  article  or  book  has  most  Influenced  your  view 
of  the  lawT 

Although  not  a  substEmtive  analysis  of  the  law,  Louis  Nizer's  My 
Life  In  Court  had  a  great  effect  on  my  view  of  the  law  and  my  deci- 
sion to  pursue  a  trial  practice.  A  preeminent  trial  lavryer,  Nizer 
thoroughly  prepared  for  trial,  mastered  courtroom  skills,  and  ad- 
vocated zealously  and  effectively  for  his  clients,  never  ignoring 
the  human  element  of  the  practice  of  law. 

6.  What  role  do  you  thlak  legislative  history  -  -  by  which  I  asan 
the  various  comalttee  reports,  hearing  transcripts  end  floor 
Btateaeats  -  -  should  play  In  the  Interpretation  of  the  text 
o£  a  statute? 

interpretation  of  a  statute  is  first  a  matter  of  following  the 
plain  meaning  of  its  words  and  giving  substantial  deference  to 
legislative  decisions .  Where  a  statute  ia  ambiguous  and  no 
precedent  is  applicable,  a  court  may  consider  legislative  history 
as  one  factor  in  determining  legislative  intent.  Bxprees  legis- 
lative action,  such  as  adoption  or  rejection  of  specific  language, 
may  be  useful.  Conralttee  reports,  hearing  transcripts,  and  floor 
statements  must  be  recognized  as  having  limited  value,  since  such 
sources  may  only  reflect  the  intent  of  the  author  or  speaker. 
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The  Honorable  Orrin  G.  Hatch 
United  States  Senate 
Committee  on  the  Judiciary 
224  Dirksen 

Senate  Office  Building 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

Attached  are  my  responses  to  the  questions  posed  by  Senator 
Ashcroft  and  Senator  Grassley. 


Yours  truly 


c^  ^-^>- 


Joseph  F.  Bataillon 
JFB : SS 


Responses  to  Questions  from  Senator  Aaheroft 
by  Joseph  F.  Bataillon 

1.  Vftiich  current.  Supreme  Court  Justice  do  you  most  adsiire. 
and  why? 

There  is  no  single  Justice  of  the  Supreme  Court  I  can  identify 
as  being  most  admired.  For  example,  I  admire  Justice  Thomas' 
fortitude  in  enduring  the  nomination  process.  I  admire  the 
scholarly  approach  of  Justice  Souter,  the  dedication  to  civil 
rights  of  Justice  Ginsburg.  and  Chief  Justice  Rehnquist's 
leadership. 

2.  What  Judge  or  Justice  has  moat  influenced  your  thinking 
concerning  Che  constitutional  separation  of  powers,  and  why? 

The  separation  of  powers,  as  established  in  the  Constitut lor., 
were  addressed  by  the  first  Chief  Justice  of  Che  Supreme  Court. 
John  Marshall.  His  opinions  shaped  my  fundamental  thi.-king  about 
separation  of  powers  during  my  undergraduate  studies  in  political 
science. 

The  separate  but  equally  important  roles  of  each  branch,  and 
the  concept  of  shared  responsibility  for  governing,  are  the  secrets 
to  our  success.  It  is  the  foundation  that  allows  government  and 
individuals  to  function  together  as  a  free  society. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean 
to  you? 

The  Federal  District  Court  is  an  Article  III  Court. 
Therefore,   it   is   a   court   of   limited   jurisdiction.     Any 
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discretionary  power  of  che  District  Court  is  limited  by  the  Supreme 
Court  and  federal  law.  The  latitude  outlined  under  the  sentencing 
guidelines  is  a  good  example  of  the  District  Court's  discretionary 
power. 

4.  Under  what  circuaatancee  should  a  federal  Judge  apply 
federal  eeamon  law? 

In  Erie  Railroad  Co.  v.  Tompkins,  the  Court  established  that 
there  is  no  general  federal  cornmon  law.  The  Court  nore  recently 
stated  in  AChercon  v.  FDIC  that  a  court  may  only  apply  federal 
common  law  in  very  limited  circumstances,  such  as  where  there  is  a 
substantial  conflict  between  a  federal  policy  or  interest  and  state 
law. 

5.  Which  law  review  article  or  book  has  most  iafluenced 
your  vi«w  of  the  law? 

There  is  no  particular  booK  or  law  review  article  I  can  point 
to  that  has  most  influenced  my  view  of  the  law.  My  view  of  the  law 
has  been  shaped  by  my  undergraduate  and  law  school  experience.  It 
was  further  refined  during  my  participation  in  the  criminal  justice 
system  as  a  military  police  reserve  officer,  as  a  lawyer  in  the 
Army  Judge  Advocate  General  Corps,  and  in  the  Douglas  County  Public 
Defender's  Office.  Since  then,  I  have  been  involved  in  a  civil 
private  practice  primarily  defending  doctors,  hospitals,  lawyers, 
and  manufacturers.  With  all  of  this  experience,  I  cannot  point  to 
a  particular  book  or  article  that  has  most  shaped  my  view  of  the 
law. 

6.  What  role  do  you  thlnX  leglslativa  hiBtory<-<-by  which  Z 
neaii  the  various  committee  reports,  hearing  transcripts  and  floor 
Btatenents- -should  play  in  the  interpretation  o£  the  text  of  a 
statute? 

When  the  District  Court  construes  statutes,  the  first  rule  is 
to  give  the  statutory  language  its  plain  meaning.  Legislative 
history  should  not  be  used  in  statutory  construction  unless  the 
plain  language,  construed  in  a  manner  favoring  statutory 
preservation,  cannot  be  accomplished. 


Response  to  Question  from  Senator  Grassley 
by  Joseph  F.  Bataillon 

1.  In  1993,  the  Omaha  World-Rerald  criticised  you  for 
injecting  religious  bigotry  in  the  Senate  campaign  that  year.  The 
paper  said  you  and  Steve  Jarding  of  the  Denecrafcic  Senatorial 
Campaign  Ccimmittea  "launched  a  repugnant  verbal  attack"  on  the 
Republican  candidate.  Jan  Stoney.  Apparently,  you  called  her  "the 
Charlie  McCarthy  of  the  Christian  right." 

Could  you  eonaent  on  your  roaarke  about  Mrs.  stoney  and  the 
Christian  right,  and  whether  quaationing  someone's  religious 
beliefs  reflects  the  kind  of  teaperament  that  is  required  in  a 
judge? 

The  religious  beliefs  of  a  candidate  for  public  office  should 
not  be  a  concern  to  anyone. 

The  only  comment  attributed  to  me  was  that  Mrs .  Stoney  was  a 
member  of  the  "religious  right."  The  attribution  was  in  the 
context  of  identifying  a  political  group,  not  a  religious  group. 
Unfortunately,  at  that  time  1  did  not  understand  the  inflammatory 
nature  of  the  term.  Very  early  in  Mrs.  Stoney s  campaign  it  was 
made  clear  that  such  a  term  would  never  again  be  used,  nor  would 
religion  be  inadvertently  or  intentionally  interjected  in  the 
campaign.   To  the  best  of  my  knowledge,  it  was  not. 

I  did  not  make  any  statements  about  Mrs.  Stoney  being  "Charlie 
McCarthy."  Such  a  quote  would  be  uncharacteristic  of  the  approach 
I  tried  to  take  in  my  role  as  Democratic  State  Chair. 
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RESPONSE  OF  JANET  C.  HALL 
TO  QUESTIONS  OF  SENATOR  ASHCROFT 

1 .        Which  current  Supreme  Couit  Justice  do  you  most  admire,  and  why? 

There  is  not  any  one  Supreme  Court  Justice  that  I  could  say  I  admire  more 
than  any  other.  I  admire  all  who  occupy  die  office  for  their  commitment  to 
uphold  the  Constitution  of  the  United  States  and  to  discharge  their  duty 
widi  justice  and  fairness. 


What  Judge  or  Justice  has  most  influenced  your  dunking  concerning  the 
constitutional  separation  of  powers,  and  why? 

Chief  Justice  John  Marshall  has  most  influenced  my  thinking  concerning 
the  constitutional  separation  of  powers  du-oug)i  his  opinion  in  Marburv  v. 
Madison.  In  diat  decision,  he  articulated  the  balance  of  power  principles  of 
our  Constitution  that  form  the  basis  for  our  democratic  society. 


What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

It  is  the  power  of  die  judiciary,  defined  and  constrained  by  legislation  and 
precedent,  to  act  in  certain  situations  according  to  the  court's  best  judgment 
and  in  the  interests  of  justice.  An  example  would  be  the  discretion  given  to 
district  court  judges  in  some  aspects  of  die  sentencing  guidelines  to  select  a 
sentence  widiin  a  range  set  by  die  guidelines. 


Under  what  circumstances  should  a  federal  judge  apply  federal  common 
law? 

The  circumstances  are  rare.  As  Erie  v.  Tompkins  held,  there  is  no  federal 
common  law  in  diversity  cases.  In  non-diversity  cases,  the  federal  courts 
should  not  consider  developing  federal  common  law  unless  there  has  first 
been  a  specific  showing  diat  use  of  a  state  law  would  create  a  significant 
conflict  with  a  federal  policy  or  interest  See  Adierton  v.  FDIC.  1 17  S.Ct. 
666(1997). 
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Which  law  review  article  or  book  has  most  influenced  your  view  of  the 
law? 

Learned  Hand:  The  Man  and  the  Judge,  by  Gerald  Gunther.  I  have  long 
held  Judge  Hand  in  high  regard  for  his  fine  sense  of  the  role  of  the  judiciary 
in  our  scheme  of  government  and  his  ability  to  write  cogent,  tmcluttered 
opinions.  His  biography  not  only  captures  all  of  this,  but  also  discloses  his 
himian  qualities  key  to  his  judicial  role:  a  deep  sense  of  humility  and  a 
respectful  attitude  toward  all  who  came  before  him. 


What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  -  should  play  in 
the  interpretation  of  die  text  of  a  statute? 

Legislative  history  would  ordinarily  play  no  role  in  the  inteipretation  of  the 
text  of  a  statute.  Determination  of  the  legislative's  intent  is  best 
ascertained,  and  should  be  determined,  from  the  plain  meaning  of  the  words 
on  die  face  of  a  statute.  In  an  instance  ^^ere  the  words  are  unclear, 
legislative  history  may  assist  in  determining  the  legislative  meaning. 
However,  given  the  way  in  which  some  legislative  history  is  created,  the 
courts  should  be  carefiil  to  determine  first  that  any  legislative  history  relied 
on  is  in  fact  an  expression  of  the  Congress'  intent  in  enacting  the  legislation 
at  issue. 


Cy'^^^uzjL 


Janet  C.  Hall 


Subscribed  and  sworn  to  by 
me  this  29th  day  of  July.  1997 


Notary  Public      ^  / 

My  Commission  Expires:  y^j/^aox. 
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